Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


IOC 


C    S) 


NO 


^ 


>  ■  q  •  t\ 


"   ♦ 


i 


t 


/ 


''^■.  ■■'■ 


^     itf        Ml  .»^.._i . 


k\. 


Mr 


-q.  r 


.nji 


IOC 


c  a 


NO 


COMMON   BENCH 

REPORTS. 


CASES  ARGUED  AND  DETERMINED 


nr 


THE   COURT  OF  COMMON   PLEAS, 

EASTER  AND  TRINITY  terms  and  TRINITY  yacation,  1847. 

WITH   TABLES  OP  TBS  NAMES  OP  CASES  ASGUED  AND  CITED, 
AND  OP  TEM  PBIXCIPAI.  BCATTBBS. 


BT 


JAMES   MANNING, 

SERJEANT  AT  LAW; 


T.  C.  GRANGER, 

OF   THE   INNER  TEMPLE,   ESQ. 
BARRISTER  AT  LAW; 


AND 


JOHN      SCOTT,    OP   THE   INNER  TEMPLE,   ESQ, 

BARRISTER  AT  LAW. 


VOL.    IV. 

LONDON: 
WILLIAM  BENNINO  AND  CO.,  LAW  BOOKSELLERS, 

(Late  SAUNDERS  AND  BENNING,)    . 

43.   FLEET  STREET. 

1849. 


<V):r. 


Londoh: 

SromswooDi  and  Siiaw» 
Ncw-street-  Squire. 


JUDGES 


OP 


THE    COURT   OF    COMMON   PLEAS 


DURING   THE    PERIOD   COMPRISED    IN   THIS   VOLUME. 


The  Right  Hon.  Sir  Thomas  Wilde,  Knt.,  Ld.  Ch.  J. 

The  Hon.  Sir  Thomas  Coltman,  Knt. 

The  Hon.  Sir  William  Henry  Maule,  Knt. 

The  Hon.  Sir  Cresswell  Cresswell,  Knt* 

The  Hon,  Sir  Edward  Vaughan  Williams,  Knt. 

attorney-general. 
Sir  .ToHN  Jervis,  Knt. 

solicitor.general 
Sir  David  Dundas,  Knt. 


A    2 


TABLE 


OF 


CASES    REPORTED 


IN  THIS  VOLUME 


Adey,  app.,  Hill,  resp. 

Alder  »•  Boyle 

Allatt,  Clarke  v. 

Allen,  app.,  Greensill,  resp. 

Anderson,  Stead  v. 

Andrews,  In  re 

Ash,    resp.,     Petherbridge, 

flnn. 


app 


Page 
38 
635 
335 
100 
806 
226 

74 


B 


Basterfiekl,  Rich,  v.  783 

Beenlen,  app.,  Hockin,  resp.  19 

Belcher  v.  Goodered  472 

^  Pryce  v.  866 

Bennett,  Ricketts  v.  686 

Bontems,  resp.,  Grover,  app.  70 

Boodle,  Newton  v.  359 

Bowyer  r.  Cook  236 

Boyle,  Alder  v.  635 

Bovbon  r.  Gibson  122 


Page 
Bradbury,  Powell  v.  541 

Brunswick    (Duke),    Mun- 

den  V.  321 

Busher,    app.,    Thompson, 

resp.  48 


Capel  V.  Jones  259 

Chappie,  White  v.  628 

Chubb,  resp..  Gale,  app.  41 

Clarke  v.  Allatt  335 

Cochrane,  Fearn  r.  274 

Collins,  Tilley  v.  758 

Cook,  Bowyer  i7.  236 

Cotgreave,  Harrison  r.  562 

Cox  V.  Hubbard  317 

Crawford,  In  re  626 

Crump  V,  Day  760 

Cundell  i;.  Dawson  376 

Curzon  (Lord),  JoU  v.  249 

A  3 


VI 


TABLE  OF  CASES  REPORTED. 


D 


Davis,  Nias,  v. 

resp.,  Woollelt,  app. 


Page 

4.4,4* 

115 
376 
760 
736 
631 
202 
576 


Dawson,  Cunclell  v. 
Day,  Crump  v. 
Dickson,  Tilt  r. 
Dixon,  In  re 
Dodsworth,  Francis  v. 
Doe  d.  Gretton  v.  Roe 
—  Harrison  v.  Hamp- 
son  267.  745 

Phillips  r.  Rollings     188 

Royle  V.  Roe        256.  258 

Dubois  V.  Lowther  228 


E 


Edwards  v.  Ward  315 

Eidsforth,  app.,  Farrer,  resp.  9 
Elderton  r.  Emmens  479.  498 
Electric   Telegraph    Co.   v. 

Note  462 

Elliott,  app.,  St.  Mary  Within, 

Carlisle  (Overseers),  respp.  76 
;£mmens,  Elderton  r.  479.  498 
Estcourt^  resp.,  Pring,  app.  71.  73 


F 


Fagan  v,  Harrison  910 

Farrer,  resp.,  Eidsforth,  app.      9 
Fearn  v.  Cochrane  274 

Field  V.  Mackenzie  705.  725 

resp.,  Nicks,  app.  63 

Flight  V.  Smale  766 

Francis  v.  Dodsworth  202  1 

Frankly n  t;.  Lamond  637 


Cell,  Mortimer  v. 
Gibson,  Boyson  r. 

Valpy  T'. 

Gingell,  Lewis  v. 

Parsons  v. 

Goodered,  Belciier  v. 
Greensill,  resp.,  Allen,  app. 
Gretton,  Doe  d.,  v.  Roe 
Grissell  v.  James 
Grove,  Young  v. 
Grover,  app.,  Bontenis,  resp. 


Page 
543 
122 
837 
561  {c) 
545 
472 
100 
576 
768 
668 
70 


H 

Hall,  Logan  r. 

Hampson,    Doe    d.    Harri- 
son V.  267  • 

Hargrave  v,  Hargrave 

Harrison  v.  Cotgreave 

■  Doe  d.,  v.  Hamp- 

son 267. 

— — — ,  Fagan  v. 

Hawkins,  Tuckey  r. 

Hayden,  app.,  Twerton  (Over- 
seers), resp. 

Hill,  resp.,  Adey,  app. 

Hockin,  resp.,  Beenlen,  app. 

Hopkins  v.  Prescolt 

Hubbard,  Cox  v. 

Hurreli,  Webb  u 

Hutchison,  Wright  v. 


598 

745 
648 
562 

745 
910 
655 

1 
38 
19 
578 
317 
287 
569 


G 


Gale,  app.,  Chubb,  resp. 
Gamble,  Electric  Telegraph 
Co.  i;.  462 


Ireland  r.  Thomson 


149 


41  I  James,  Grissell  v. 
JoU  V.  Lord  Curzon 
Jones,  Cape  I  v. 


768 
249 
259 


TABLE  OF  CASES  REPORTED. 


vu 


K 

Kepp  V.  Wiggett 
King  V,  Norman 
Kinning,  Ex  parte 


Page 
698 
884 
507 


637 
529 
561  (c) 
598 
228 


Lamond,  Franklyn  v. 
Leifchild,  Sharland  v. 
I^wis  V.  Gingell 
I^gan  V.  Hall 
Lowther,  Dubois  v. 


M 


Mackenzie,  Field  v,        705.  725 
Memorandum  225 

Mortimer  v.  Gell  543 

Munden       v.      Brunswick 

(Duke)  321 

Mutton  r.  Young  371 


Page 
Payne,  Spooner  v.  328 

Petherbridge,  app.,  Ash,  resp.  74 
Phillips,  Doe  d.,  v.  Rollings  188 

V.  Nnirne  343 

Pilbenm,  Walker  v.  229 

Powell  V,  Bradbury  541 

,  app.,  Price,  resp*       105 

Prescott,  Hopkins  v,  578 

Price,  resp.,  Powell,  app.        105 

Roberts  w.  281 

Pring,  app.,  Estcourt,  resp.  71.  73 
Pryce  r.  Belcher  866 


R 

Rich  V,  Basterfield 
Richardson  v.  Tubbs 
Ricketts  V.  Bennett 
Roberts  u.  Price 
Roe,  Doe  d.  Gretton  v. 


783 
304 
686 
231 
576 


N 


Nairne.  Phillips  r. 

Newton  V,  Boodle 

Nias  V.  Davis 

Nibbs,  West  V, 

Nicks,  app..  Field,  resp. 

Norman,  King  v. 

Norton,      app.,       Salisbury 

(Town-clerk),  resp. 
Note,     Electric     Telegraph 

Co.  V. 


-,  Doe  d.  Royle  v.  256. 258 
Rollings, *Doe  d.  Phillips  v.  188 
Royle,  Doe  d.,  t;.  Roe     256.  258 


343 
3.^9 
444 
172 
63 
884 

32 

462 


Parsons  r.  Gingell 
-  V.  Sextc/n 


545 
899 


St.    Mary    Within,  Carlisle 
(Overseers),  respp.,  Elliott, 

app.          ^  76 
Salisbury(  Town-clerk)  resp., 

Norton,  app.  S2 

Sexton,  Parsons  v,  899 

Shairp,  Wontner  v.  404 

Sharland  v.  LeifchiU  529 

Smnle,  Flight  v.  766 

Spooner  v,  Payne  .S28 

Stead  V.  Anderson  806 

Steele,  Stewart  v.  460 

Stewart  v.  Steele  460 

Suffield,  Wells  i\  750 

A  4 


Vlll 


TABLE  OF  CASES  REPORTED. 


Page 
Thompson,    resp.,    Busber, 

app.  48 

Thomson,  Ireland  v.  149 

Tilley  v.  Collins  758 

Tilt  V.  Dickson  736 

Tubbs,  Richardson  v.  304 

Tuckey  v.  Hawkins  655 

Twerton  (Overseers),  respp., 

Haydon,  app,  1 


Valpy  V.  Gibson 


83' 


W 

Walker  v.  Pilbeam  229 

Wanklyn,    app.,    Woollelt, 
resp,  86 


Ward,  Edwards  v. 
Webb  V.  Hurrell 
Wells  V.  Suffield 
West  V.  Nibbs 
Wipfgett,  Kepp  r. 
White  V.  Chappie 
V.  Woodward 


Page 
315 
287 
750 
172 
678 
628 
752 


Woollett,  app.,  Davis,  resp.  115 

resp.,    Wanklyn, 

app.  86 

Wontner  v.  Shairp  404 

Woodward,  White  v,  752 

Wright  V.  Hutchison  569 


Y 

Young  V.  Grove 
—  Mutton  V. 


668 
371 


ERRATA. 

Page  146,  line  23,  for  "c.  18."  read  «c.  68." 

,  2229,  note  (a),  last  line,  for  **c.  129.**  read  «c.  221.** 
631,  line  12,  for  "SUi  section/'  read  •*  80th  section." 


TABLE  OF  CASES  CITED. 


Page 

Acdial  r.  Levy  853 

Ackerby  v.  Parkinson  312 

Adams  v,  Grane  651 

Adams  and  Lambert's  case  673 

Adey,  app..  Hill,  resp.  73  (b) 

Aldrcd*s  case  792 

Allan  V.  Sugrue  353 

app.,  Waterhousc,  resp.  73  (a) 

Allen  r.  Cameron  905 

r.  Hay  ward  797 

app..  House,  resp.  -    23 

Andrews  r.  Marris  449 

,  r.  Palmer  226 

Anon.  (Cro.  Car.  513.)  367 

(7D.  &R.  511.)  325 

(I  Leon.  264.)  299.  30* 

(3  Leon.  210.)  299.  304 

(3  Wils.  12+.)  365  (a) 

Aoscomb  r.  Shore  183 

Armstrong  v,  Lewis  383 

Arnold  p.  Chapman  673.  675 

Arris  v.  Stukeiey  669  (a) 

A«.hbee  r.  Pidduck  663 
As^.by  P.  White  869.  872,  873.  876. 882 

A<ipdin  r.  Austin  488.  491 

Attorney-General  p.  Ward  673 

p.  Worcester  (Cor- 
poration) 32 

Atty  r.  Parish  428 

Autey,  app.,  Topham,  resp.  75(A).  91 

Baker  p.  Green  879 

Baldey  r.  Parker  643 

Banks  p.  Self  302 

Barker  p.  Gleadow  757  (6) 

p.  Greenwood  162 

Barr  p.  Gibson  904  (a) 

Barry  p.  Alexander  541 

Bartlett  p.  Pentland  162 

p.  Soooner  341 

p.  Viner  388.  394 

Barton ,  app.,  Ashley,  resp.  1 3 

Bartram  p.  Dannctt  227 

Basten  p.  Carew  516 

Beaulieu  p.  Finglam  802  (a) 

Beaurain  p.  Scott  312 

Beck  p.  Mordauiit  326  (a) 

Bcckc  p.  Smith  719 


Beeston  p.  Collyer 
Benet  p.  Halsey 
Benctt  p.  Coster 
Benington  p.  Benington 
Bellamy  p.  Burrow 
Benn  p.  Denn  d.  Mortimer 
Bensley  p.  Bignold 
Benson  r.  Chapman 
Bentley's  case 
Bentley  p.  Keighley 
Bernardiston  p.  Stone 
Berriman  r.  Gilbert 
Berry  p.  Anderson 
Betts  p.  Applegarth 
Bickerton  p.  Burrell 
Birch  and  Bell,  In  re 
Bircham  p.  Creighton 
Bird  p.  Higginson 

p.  Holman 

Bishop,  app..  Helps,  resp. 
Blachford  p.  Preston 
Blackburn  p.  Stupart 
Blakesley  p.  Smallwood 
Bland,  Ex  parte 

V,  Dax 

Blewet  p.  Appleby 
Blick  p.  Dymokc 
Blofield  p.  Paine 
Blogg  p.  Kent 
Blower  p.  Hollis 
Bloxam  p.  Sanders 
Bl>th  p.  Smith 
Bohtlingk  p.  Inglis 
Bonafous  p.  Scnoole 
Bonbonus,  Ex  parte 
Bonnell  p.  Beighton 
Bosanquet  p.  Ransford 
Borthwick  p.  Ravenscroft 
Bourdeaux  p.  Kowe 
Bourdieu  p.  Rowe 
Bourne  p.  Alcock 
Bowser  v.  Collins 
Boyd  r.  Durand 
Boyton's  case 
Boyton  p.  Andrews 
Brancker  p.  Molyneux 
Brandao  r.  Barnett 
Brent  p.  Huddoii 


Page 

490 

453(a) 

341 

299 

591 

227 

382.  399,  400 

359  (b) 

520,  521.  527 

471  (a) 

869 

365  (a) 

757  (b) 

757  (b) 

319 

627 

210 

340,341 

660.  757  (6) 

102 

587 

227 

211 

694 

323 

663 

757  (b) 

879 

543  (a) 

227 

854 

625  (a) 

856 

227 

688.  695 

311 

714(fl) 

475,  476 

652,  653 

652  (c) 

238 

448 

751 

447.451.459 

451  (a) 

515 

393  (r) 

790  (c).  793 


TABLE  OF  CASES  CITED. 


Page 
Brigffs  V,  Sowry  208 

Bright  V.  Walker  795 

Brind  v.  Dale  532 

Brisbane  v.  Dacres  421 

Briscoe  r.  Hill  213 

Bristol  (Governor  &c.  of  the  Poor 

of)  r.  Wait  312 

Brittain  v.  Kinnaird  312 

Buller  V.  Fisher  348 

Bullock  V.  Dodds  373  (^) 

Bulnois  V.  M'Kenzie  468,  469 

Burgess  v.  Gray  797.  800 

Burell  V.  Dodd  55 

Burt  V.Walker  331.335 

Burton  v,  Andrewes  451  (a) 

Bush  V,  Steinman  796. 800 

Busk  V,  The  Royal  Exchange  As- 
surance Company 
Butler  V,  Wildman 
Bromnge  v,  Prosser 
Brook  V,  Smith 
Brookes  v.  Stroud 
Brown  v,  Crompton 
— —  r.  Crump 
— —  V,  Ludham 
V.  Shevil 


Bruce  v.  Wait 
Brunsden  v.  Austin 
Br)*an  u  Lewis 

Cabell  V.  Vaughan 
Cahoon  v.  Burford 
Calder  v,  AUday 
— •  V,  Haiket 
Campbell  v,  Fleming 
Campion  v,  Bentle}' 
Cann  v.  Facey 
Cannan  v,  Bryce 
Capel  V.  ChUd 

V,  Thornton 

Carlon  v,  Kenealy 
Carpenter  v.  Smith 
Carratt  v,  Morley 
Cartwright ».  Hateley 
Carvick  v,  Blagrave 
Cary  v.  White 
Cassidy  v.  Stewart 
Cave  V,  Coleman 

V,  Mountain 

Chalk  V,  Deacon 
Chamberlayne  r.  Green 
Chanter  v,  Hopkins    902, 
(Chapman  v.  Sutton 
Chappie  V.  Durston  210, 

Charnock*8  case 


350 

349 

879 

301,  302.  304 

659 

447.  454 

491 

357  («) 

552,  553  (a) 

518 

681 

424  (d) 

659 

916.J)19 

312 

520 

421.441,442 

212 

773 

386.  ;^99 

517,  518.  527 

165 

757  (b) 

828 

450  (fl) 

171 

396.891 

160 

368 

903 

312 

365  (fl) 

300 

903,  904,  909 

755 

211.220,221. 

222 

453 


Chilborne's  case 

Children  r.  Mannering 

Cholmondeley  v,  Payne      777. 

Christie  v.  Unwin 

Clark  V.  Clement 

Clav  V,  Stevenson 

Clements  v,  Todd 

Clifton  V.  Hooper 

Clow  V,  Brouden 

Coates  V.  Hailton 

Colborne  v,  Stockdale 

Cook  V,  Henson  572. 

V,  Kciiiington 

Cooke  V.  Sayer 
Cooper  V.  Blick 
-^—  app.,  Coates,  resp, 

V.  Garbett 

Cope  V.  Rowlands 
Comer  v.  Shew 
Cornish  v,  Keene 
Crawshay  r.  Maule 
Crosby  v,  Hetherington 
Crosier  v,  Tomkinson 
Cross  V,  Johnson 

V.  Law 

Crowther  ».  Elwall 
Crozer  r.  Pilling 
Crumwell  (Lord)  r.  Andros 
Cullen  V,  Butler 

V.  Morris  66.  69. 

Cundell  v.  Dawson 
CunhfTe  v,  Sefton 
Cunningham  v,  Laurentz 
Cutts  V,  Surridge 

Da  Costa  r.  Davies 
Dale  t>.  Beer 
Dalton  V,  M*Intyre 
Daniel  v.  Barry 
Daniel i  v,  Lewis 
Dan  I  by  v,  Berch 
Davidson  ».  Cooper 
Davies,  dem.,  Lowndes,  ten. 

V,  Thomson 

Davis  V.  Black 

Daw  V.  Hole  243. 

Day  V,  Hanks  501. 

Dayrell  v,  Briggs 

De  ia  Coujtier  v.  Bellamy 

De  Medina  v.  Stoughton 

Dempster  v.  Purnell 

Denn  d.  Brune  v,  Rawlins 

Dewhurst,  apn.,  Fielden,  resp. 

Dickinson  ».  Valpy     688,  089. 

Dixon  V.  Baldwen  850. 

^—  V.  Ewart  141.  145, 


Pace 

60  (r-) 

757  (A) 

779.917 

515.  520 

227 

46 1  {a) 

429  (^/) 

87  9.  88:^ 

619 

859.  eoi 

SOU 

5/4,  o/j 

063 

341 

889 

73 

544 

391.  400 

493 

827 

688.  692 

299.  302 

561 

501.  505 
714(a) 

502.  506 
879 

139(/») 

348 

872.  876 

586  («) 
330 

669  (a) 

227 

325 

757  (A) 

499 

757  (b) 

805  {a) 

565 

755 

249 («) 

875 

246,  247 

504,  505 

341 

505 

881 

516 

193 

109 

692. 699 

852.  800 

146,  147 


TABLE  OF  CASES  CITED. 


%i 


Dixon  f .  Oliphant 
Dodson  V.  Wentworth 
Doc  V,  Amcry 
— —  r.  Ballard 

d.  Barrett  r.  Kemp 

d.  Briges  r.  Roe 

d.  Bu^ett  V.  Wright 

—  d.  Calvert  r.  Frowd 

d.  Carr  r.  Billyard 

d.  Chaffey  r.  Roe 


Page 

739 

850 

749 

747 

270 

256 

671.  673. 

675.  678 

191.  200 

270  (d) 

256 


d.  Chidgey  v.  Harris  672.  677. 678 


113(A) 

194 

196,  199 

258(6) 

257 

746  (a).  748 

192 

194.  531 

24((/) 


—  d.  Clements  v.  Collins 

—  d.  Dillon  V.  Parker 

—  d.  Ducket  v.  Walts 

—  d.  Emslcy  p.  Roe 

—  d.  Finch  r.  Roe 

—  V,  Ford 

—  d.  (Graves  v.  Wells 

—  <L  Gray  r.  Stanion 

—  d.  Greene  v.  Roe 

—  d.  Gre?-Coat  Hospital  (Go- 
▼emors  of)  v.  Roe  256,  257 

—  d.  Harrison  v,  Hnmpson  745 

—  d.  Hope  V,  Roe  258  (b) 

—  d.  Laurie  v.  Dyeball  489 

—  d.  Oldham  r.  Walley  332  (6) 

—  d.  (I)dnall  v.  Dcakin  332  (6) 

—  d.  Pain  p.  Grundy  746.  748 
d.  Parkin  r.  Parkin  1 1 2 

—  d.  Powell  p.  Roe  577 

—  d.  Pring  p.  Pearsey    269,  270.  272 

—  d.  Reay  p.  Huntingdon  54 

—  d.  Shepherd  p.  Roe  258  (b) 

—  d.  SpiUbury  p.  Burdett        332  {b) 

—  d.  Thompson  p.  Pitcher   590.  671, 

672 
^—  d.  Toone  p.  Copestakc 

—  d.  Williams  p.  Cooper 

—  d.  Woodrofle  p.  Roe 


Doll  and  r. — ^ 

Drevie  p.  Coulton 
Duberley  p.  Page 
Ducarry  r.  Gill 
Duckett  p.  Williams 
Duffield  p.  Scott 
Dunn  p.  Sayles 
Dunston  p.  Tresidcr 
Dnppa  p.  Mayo 
Dnrrant  p.  Burgis 
Dxeball  p.  Doe 

Eady,  In  re 
Eardley  p.  Law 
Earie  p.  Holdemess 
Edwards  v.  Bates 


672 

194 

24  (rf) 

828(c) 

869.  874 

341 

689 

653 

615 

488.492 

892 

199 

312 

489(a) 

627 
713.  719 

681 
421.  428 


Page 

Eids  forth,  apn.,  Farrer,  rcspp.  83 

Elderton  p.  Emmens  638  (a) 

Elliot,  app.,  St.  Mary  Within,  Car- 
lisle (Overseers),  respp.  19  (a) 
Ellis  p.  Hunt  856 

p.  Riddle  597  (a) 

Emmerson  p.  Heel  is  643 

English  p.  Blundell  421 

Evans  p.  Elliott    180.  183,  183  (c).  187 
Exeter  (City)  p.  Glide  520 


Fairthornep.  Donald 
Fereday  p.  Wight  wick 
Ferguson  p.  Norman 
Filmer  r.  Burnby 
Finch  p.  Cocker 
p.  Duddin 


Findon  p.  McLaren 
Fisher  p.  Gibbon 

p.  Prince 

Flemyng  p.  Hector 
Fletcher  p.  Caithorp 

p.  Inglis 

Flight  p.  Booth 

— •  p.  Cook 
Ford  p.  Dornfor^ 
Forster  p.  Taylor 
Fort  p.  Oliver 
Foster  v  Taylor 
Foulkes,  Ex  parte 
Fowler  p.  Rickerby 
FoK  p.  Clifton 
Francis  p.  Crywcll 
p.  Wyatt 


Franco  p.  Latouche 
Frankum  p.  Lord  Falmouth 
Freeman  p.  Jury 


212 
689 
384 

428  (d) 
476 

365  (a) 
556 
574 
681 
693 
391 

«  a^ 

427 

757  (b) 

210.220,221 

592 

253 

388.  400.  592 

518.  521 

731 

424.431 

301 

549.  562,  553.  557. 

560,561 

346 

500 


Gradsby,  app.,  Wnrburton,  resp.  1 17 
Gambrell  p.  The  Earl  of  Falmouth  362 
Garwood  p.  Ede  429  (a) 

Garforth  p.  Fearon  587.  589 

Geikiep.  Hewson  229 

Gibson  p.  Ireson  556 

Gilbert  p.  Hales  781  (a).  916.  918 

Giles  p.  Bourne  565 

Gillon  p.  Deare  572, 573 

Oilman  p.  Elton  556  (b) 

Gisboume  p.  Hurst  551 

Godbolt*s  c»se  597  (a) 

Godson  p.  Good  250 

Goldstein  p.  Foss  266 

Good  p.  Watkins  240 

Goodburne  p.  Bowman  502 

Goodright  d.  Hare  p.  Cator  198 


Xll 


TABLE  OF  CASES  CITED. 


Goodright  v,  Holton 
Goniin  V,  Sweeting 
Gorton  v,  Falkner 
Gowlett  V.  Hanforth 
Granger  t;.  Collins 
(^rant  V.  Browne 
Grav  V,  Ashton 

■r 

Green  r.  Elmslie 


Page 

745.  747, 748 

896 

680 

488.  491 

380,  n. 

757  (b) 

355 


Greenwood  v.  London  (Bishop)        674 
Gregory  v,  Brunswick  (Duke)     343  (a) 

r.  Piper  794 

Grew  r.  Milward  873 

Griffin  V.Scott  181 

Grimbly  r.  Ackroyd  644  (a) 

Ciroie  V,  West  270 

Grover,  app.,  Bontems,  resp.    37  (a). 

40  (a).  73  (b) 
Gulliver  v.  Cozens  180.  182 

Gurney  v.  Hill  757  (b) 

Gutteridge  v,  Munyard  G18  (a) 

Gwinne  V.  Poole  312 


Hagedom  v.  Whitmore 
Hague  V.  French 
Hales  V.  White 
Hall  V.  ReJington 
Hancock  v.  Prowd 
Haneington  v,  Du  Chatel 
Hanson  o.  Armitage 
■    V,  Roberdeau 


348 

565 

367  (b) 

751 

212 

588  (a),  596 

854 

642.  646 

869 

517,525 

367 

341.  499,  500 

730 

738 

253.  255 

756  (a) 


Hoad  V.  Matthews 

Hoadley  v.  Maclaine 

Hobson  V.  Middleton 

Hodgson  V.  Loy 
V,  Patterson 

Holland  v  Eyre 

Holmes  v.  Grant 

V,  Wilson 

Holroyd  v,  Bneare 

Holton  V.  Guntrtp 

Hooper  r.  Lamb 

Hopkins  v.  Logan 

Hopkinson  v.  Ellis 

Househill  Co.  r.  Neilson 

Howard  v.  Browq 

Howe  r.  Palmer 

Huddart  r.  Griroshaw 

Huddy  and  Fisher's  case 

Hudson  t\  Jones 

'  V,  Nicholson 
I  Huggins  V.  Bambridge 
I  Humphrey  v.  Bams 

Humphreys  v.  O'Connell 

Humphries  v,  Cullingwood 

Hunter  v,  Parker 

V,  Potts 


Page 

366 

853 

393  (c) 

856 

747.  749 

424  (g).  432 

326  (a) 

242.  246 

361 

762 

316,317 

488.  491 

672 

827.  832 

324 

854 

831 

505  (fl) 

895 

242  (a).  246 

58(> 

299 

545 

23.  26.  31 

160.  163 

SiH 

392  (a) 


Hyde  v,  Johnson 

— ^  V.  Louisiana  State  Insurance 
Company  345.  352.  357.  359  (a) 


Harman  v.  Tappenden 
Harper  v.  Carr 
Harrison  v.  Almond 
Hart  V.  Cutbush 
Hanrey  v.  Scott 
Hasleham,  Ex  parte 
Havelock  v,  Geddes 
Hawes  v.  Armstrong 
Hawken  v.  Bourne  688.  691,  692,  693. 

703 
Hawkins  v.  Palmer 
Hawtayne  v.  Bourne 
Hay  r.'Fairbaim 
Hazlewood  v.  Back 
Headlam  v.  Headley 
Heame  v.  Stowell 
Heath  v.  Milward 

■      V,  Unwin 
Henry  v.  Earl 

V,  Goldney 


Hensloe's  case 
Hibblewhite  v.  M'Morine 
Hill  V.  Royston 
Hinchliife  v.  Lord  Kinnoul 
Hmckley  r.  Walton 
Hintou,  appi,  Hinton,  resp. 


459 
688.  690.  702 
139 
499 
271 
264.  267 
880 
834 
301 
251,  252 
659 
424 
324 
112 
386 
82.  118 


Inglis  V.  Usherwood 
Ingram's  case 
Inman  r.  Hodgson 

Jackson  v.  Cobbin 
Jago  V,  Brown 
James  v.  Bourne 

—  r.  Brook 
V,  Chapman 

—  V,  Thomas 
— —  V,  Williams 


856 

586 (^) 

541 

488.491 
392 
920 
499,  500.  502.  504 
644 
682 

756  (a; 

443  0 
270 
689 


30X 

(*) 

(4 


Jarrett  r.  Kennedy 
Jayne  v.  Price 
Jefferys  v.  Smith 
Jeffrey,  app..  Kitchener,  resp.  65.  68, 69 
Jenkins  d.  Harris  v.  Prichard  1 98 

o.Treloar  777,778,779.916.918 


Jenson  v.  Moore 
Jeves  V,  Hay 
John  De  Puseto*s  case 
Johnson  v.  Brazier 

'  V,  Hudson 

Johnston  v.  Nicholis 
John!»tone  r.  Knowlcs 
Jones  V,  Berger 

—  r.  Bright 


876  (c) 
741 
212 

375 (fl) 

382.  387 

775 

776 

471  («) 
902 


TAB^LE  OF  CA&ES  CJTED. 


xni 


Jones  r.  Davies 

—  V,  Eldridge 

—  V,  Nanney 

—  9.  Williams 
Joule  V.  Jackson 
Jourdain  v.  Johnson 


Page 

341 

475, 476, 477 

531 

616  (fl).  747.  749 

557 


Kaye  v.  Dutton  491 

Keanlake  v.  Morgan    278»  879,  260, 

281,  282.  284,  285 
Kenny  v,  Hutchinson  477 

Kent  (Earl  of)  v.  Schaw  447  (c) 

Kenisoo  v.  Cole  591 

Kinnin^  Ex  parte  450  (a) 

Knight  9.  Woore  502.  506 

Koowles,  app.,  Brooking,  resp,  13.  1 17, 

118 

Ladd  V.  Thomas  182 

Lane  J.  ^r  Thomas  Cotton  554 

Ui^itaff  V.  Rain  365  (a) 

Ui^n  V.  Hushes  388.  399 

Urdner  v.  Dick  502.  506 

langber  v.  Pointer  802 

Lawv.  Hodson  382,383.387,388.390. 

399. 592 


Mantz  V,  Goring 
Maple  V.  Woodgate 
Marchant  r.  Evans 
Marsen  r.  Touchet 
Marshall  v.  Pitman 
Marshalsea  case 
Marzetti  v,  Williams 
Mason  v,  Ditchbum 

1;.  Hill 

V.  Lickbarrow 


—  r.  Law 
Layng  «.  Paine 
Leach  v.  Thomas 
Leaf  o.  Robson 
Leake's  case 
Lee  V.  Coleshill 
Leeds  r.  Wright 
Leslie  v.  Pounds 
Levi  r.  Coyle 
Lewis  r.  Gingell 
r.  Holding 

—  V.  Marling 

—  r.  Morland 
Ltndon  r.  Hooper 
Little  9.  Heaton 

—  r.  Poole 
Lirie  v.  Janson 
Lk>yd  r.  Freshfield 
Lord  V.  Hague 
Lowtber  v.  Lord  Radnor 
Lowton  V.  Hickman 


599.  596,  597  (a) 
587 


492 
572 
891.  896 
582 
&G0 
802 
738 

561  (c) 

375  (a) 
828 

227  (<i) 

182 

198 

388,  389.  398.  400 

354 

691.  694 

471  (fl) 
312 
424 


Matthewson  v,  Ray 
Matthias  v.  Mesnard 
Maybury  v.  Mudie 
Mayo  t;.  Cogshill 

9.  Probey 

Mead  v.  Braham 
Mellor  V.  Spateman 
Melville  r.  Smark 
Mercer  v.  Cheese    278,  279.  282.  285 

287 
Meyer  9.  Everth  535 

Miles  V.  Bough  392 

V.  Gorton  856.  861 

Miller,  dem..  Miller,  ten.  332 


Page 

618  (<i) 

477 

400 

680 

312 

312.  448.  454 

871.  879 

431 

795 

856 

782,  n. 

556  (6).  560 

250(a) 

3  ^7  (6) 

447(c) 

230 

871 (rf) 

375  (a) 


M* Alpine  v.  Mangnall  829  (c) 

M*Kennie  v.  Fraser  332  (b) 

Mackenzie  v.  Higgins  326  (6) 

Mackreth  v.  Symmons  861 

Maddocks  v.  Holmes  826  (b) 

Magrath  r.  Hardy  299.  303 

Maitland  v.  Ai^yle  (Duke)  284 

Manning  v.  Irvmg  359  (b) 


Mills  V,  Roebuck 
Milne  v.  Smith 
Mitchell  9.  Newhall 
Moens  9.  Heyworth 
Monkhouse  r.  Ha^ 
Monypenny  9.  Bnstow 
Moor  9.  Pyrke 
Moore  v,  Boulcott 
Moravia  v,  Sloper 
Morgan  9.  Corder 

r.  Morgan 

9.  Seaward 


Morrice  v,  Durham  (Bishop) 

Morris  9.  M'Culloch 

Morse  9.  Apperley 

Mortimer  9.  w*Callan 

Moss  9.  Chamock 

Mould  9.  Williams 

Munden  9.  Brunswick  (Duke)    326  (d) 

Murray  9.  Stair  (Earl)  660 

— —  app.,  Thorailey.resp.    4.  6.  7,  8 

Muspratt  r.  Gregory  '551.  553.  557  (i). 

560 
254 


346 

796 

424 

421.  427.  430 

139,  140 

669  (a) 

182 

897 

517 

647  (a) 

332 

828.830 

672 

597  (a) 

774,  775.  777 

424 

146,  147,  148 

312 


Muter  9  Murray 
Mynn  r.  Jolliffe 


161.  165.  168 


Nanny  9.  Kenrick  362 

Nash  9.  Breeze  533 

Nathan  9.  (lilcs  .S02 

Neale  9.  Postlethwaitc  747.  749 

9;  Wyllie  614.  G18,  619.  024 

Neilson  v.  Harford  83^0 


XIV 


TABLE  OF  CASES  CITED. 


Nepean  v.  Doe  d.  Knight  510 

Newnham  v.  Dowding  757  (6) 

Newton  v.  Boodle  365 
■  app.,  Mobberlcy  (Overseers), 

reap.  34. 36 

17.  Rowe  365.  369 

V,  Scott  208 

«.  Stewart  208 

V.  Walker  747 

Nichols  V.  Payne  572 

Nicholson  v,  Dyson  499 

Nockels  V,  Crosby  428.  431 

Norfolk  (Duke*s)  case  5 1 9 

Normanby  v.  Jones  477 

Norris  v,  Waldron  500 

Norton,    app.,    Salisbury,  (Town 

Clerk),  resp.  73  (b) 
V.  Simmes  583.  592 

Oates  d.  Wigfall  v.  Brydon        197.  199 

Oliphant  (or  OUivant)  t;.  Bavley   902, 

903,  904.  909 

Painter  o.  The  Liverpool  Gas  Com- 
pany 518.  521 
Palmer  v.  Hooke  302 

».  Moxon  138. 145, 146, 147 

Papineau  v.  King  755 

Parfitt  V.  Thompson  3^,  346 

Parker  v.  AtfeUd  212 

.  17.  Palmer  535.  537. 540 

17.  Potts  ^46 

— — 17.  Riley  545 

Parkinson  v.  Whitehead  492.  497 

•Parsons  v,  Thompson  587.  589 

Pater  17.  Baker  874 

Pearson  v,  Humes  592 
Peele  v,  Tlie  Merchants^  Insurance 

Company  351.355 

PelhamS  case  592  (a) 

Pell  17.  Pell  299 

Penley  «.  Watts  6 14. 619. 924 

Penruddock's  case  790  (») 
Perry  v.  Mitchell,  465. 467, 468, 469,  470 

Pheiips  17.  Barrett  227 

Phillips  V.  Bather  349 

17.  Shervil  207 

Pickering  v,  Barkle}  'MS 

Pike  17.  Carter  312 

Pinto  17.  Santos  171 

Pitchford  v.  Davis  420.  43 1 

Pitt ».  Griffith  331 

Pitts  17.  Mtllor  365  (a) 

app.,  Smedley,  resp.  63  (6) 

Plank  V,  Anderson  879 

Plummer  v.  Savage  227  (g) 

Pole  V.  Rogers  653 


Polhill  17.  Walter 

Page 
423 

Poole  17.  Pembrey 
Pope  V.  Wray 
Pordage  v,  Oolc 
Powell  V,  Edmunds 

324 

422 
480 
431 

Preston  ».  Butcher 

891 

Price  17.  Price   279.  281, 

282. 

284,  285. 
287 

Pring,    app.,    Estcourt, 
Pu8eto*s  case 

resp 

• 

1.,    37(c). 

40  (fl) 

212 

Quarman  v.  Burnett 

797.  802 

Quigley's  case 

14,  15.  21 

Raikes  v.  Todd  755 

Randleson  v.  Murray  800 

RatcliflTe  v,  Bleasby  542 

Rayner  v.  Grote  319 

Read  (Sir  Bartholomew's)  case        673 

17.  Buriey  556  (e) 

Redmond  v.  Smith  385 

Regina  i7.  Barton  (Inhabitants)         739 

V.  Bentley  520,  521.  527 

17.  Colbeck  516 

17.  Doilson  312 

17.  Glide  520 

-^—  t7.  Great  Western  Railway 

Company  740, 741 

17.  Mary  Johnson  364.  370 

17.   Manchester  and   Leeds 

Railway  Company  737.  739,  740 


17.  Pickles 

17.  Salop  (Justices) 

17.  Simpson 

17.  Smith 

17.  Templeman 


741 

36 

517 

517,518 
517 
213 
517 
519 

789.  793 
110 


Remington  v.  btevens 
Rex  V,  Beim 
— 17.  Campion 

17.  Carlisle 

17.  Chalking 

r.  Chester  (Bishop)    555  (a).  895. 

897 

17.  Clayburn  110 

'  V,  Cochrane  (Lord)  368  (b) 

17.  Croke  519 

17.  Cross  794 

—  17.  Dugger  515 

r.  Edmonton  (Inhabitants)        270 

17.  Eyre  515 

r.  Gloucestershire  (Justices)    312 

17.  Gruvesend  (Inhabitants)       400 

•  17.  Hancock  109 

17.  Hatfield  (Inhabitants)  270 

— 17.  Johnson  323 


TABLE  OF  CASES  CITED. 


XY 


Page 
Hex  V.  Langhorne  234.  ^36 

r.  Moore  789,  789.  791.  793,  794. 

79G.  799.  804 

p.  Mozely  Woolf  5 1 9 

V.  North  Curry  (Inhabitants)    619 

r.  Orde  737.  739 

V.  Pedley,  787.  789.  791.  793,  794. 

796.  799,  800.  802.  804 

©.  Wooton-Rivers  516  (a) 

r.  Sp^on  (InfauEibitants)  21 

r.  Stokes 

r.  Walters 

— ^  t^  Westwood 

p.  Wilson 

V.  Wright 

^ —  V.  Yarborough  (Lord) 
Richards  v.  Harris 
KicbardsoD  v.  Dunn 
■ V.  Rickman 


227 
111 
110.  112 
518 
516 

654  (a) 

759 

435 

280. 282.  284 

714  (fl) 
299 

365(a) 

54 

791 

348 

643(6) 


Ricketts  v.  Bowhay 
Robertbon  v.  Norroy 
Roberts  v.  Andrews 
Roe  d.  Clemett  v.  Briggs 

».  Westmeath  (Marquess) 

RohU.  Pan- 
Roots  r.  Dormer 

Roscwell  r.  Prior    790.  792,  793.  800, 

801.804 
Rosset  r.  Hartley 
Routledge  v.  Grant 
Rowc  V,  Howden 

p.  I^ckford. 

Rucker  v.  Hannay 
Rundle  v.  Beauuiont 
Russell  o,  Cowley 
R>ppon  V.  Bowles 


737 
424  (g).  432 

542 

857 
326 
543 

829 
790(c) 


!i! 


Salomons  v,  Lyon 
iJandcrs  v.  Coward 
Sandilands  v.  Marsh 
^▼age's  case 
iSawteil  V.  Gillard 
Saxon  V.  Castle 
J^y  and  Seal  (Lord)  v, 
Scoones  r.  IMorrell 
Scott  r.  Briant 
■  r.  Chappelow 

—  r.  Irving 

—  r.  Shepherd 
Shaw  r.  Perk  in 

r.  Robinson 

Sheen  r.  Garratt 

V.  Rickie 

Shepherd  v.  Pybus 
Sberry  r.  Okc 
Sberwin  v.  Swindall 


212 

660.  663 

695 

301  (rf).  302.  304 

757  (b) 

881 

Stephens  876  {d) 

271(b) 

659  (e) 

545 

162 

793 

741 

476  (a),  477  (a) 

574 

493 

903 

740 

239.  247 


Page 
Sbrimpton  v.  Carter  '  323. 475 

Sieveking  v,  Dutton   536,  537,  538. 540 
Simpson  v.  Hartopp    550, 55 1 ,  552.  554. 

561 

-; app.,  Wilkinson,  resp.  75(A).  91 

Sims  V,  Britain  171 

V,  Prosser  475 

Six  Carpenters'  case  181, 182,  183.  187 
Skelton  v,  Halstead  757  (b) 

Smart  V,  Hyde    533,  534.  537.  539, 540 
Smith  V,  Coleshiil  582  (a) 

V,  Dixon  891.  896 

V,  Mawhood  386 

— —  V,  Mercer  421 

V.  PauU  758 

V,  Scott  348 

[ t>.  Smith  659 

r.  Surman  424  (g) 

Snell  V.  Snell  393 

Somes  V.  Sugrue  351 

Souter  V,  Drake  531 

South  Eastern  Railway  Company 

V.  Sprot  767 

Sparkes  v.  Bell  365 

Spencer  (Earl)  v.  Swannell  574 

Stackpole  v.  Earic  589 

Stanford,  In  re  228 

V,  Robinson  228 

Stanley  v.  Towgood  618 

Sartup  V.  Macdonald  139 

Stead  V,  Poyer  393 

V.Williams     815(6).   824.   826, 

827.  829.  831.  834,  835 


Steigenberger  v,  Carr 
Stcinkeller  v,  Newton 
Stephens  v.  Bad  cock 
Stephenson  v.  Hill 
Steel  V,  Bradfield 

V  Campbell 

V.  Henley 

V.  Prickelt 

Steward  i\  Dunn 
Stewart  v,  Aberdein 
— —  V.  Steele 
Stone  t^.  Grubham 
Streatiield  v,  Halliday 
Street  v,  Bluy 
Swan  V.  Blair 
Symonds  v.  Knox 


Tanner  v.  Hague 
Taylor  v,  Ashton 
-^-^  V,  Brewer 

V.  Clemson 

— —  r.  Fisher 


691 

461  (ff) 

164.  171 

55 

6S0 

24 

381(a) 

270,  271 

717 

162 

460 

431 

253 

902.  905.  908 

382 

889  (a) 


227 
435 
757 
113 
688 


ni 


-FADLE  OF  CASES  CITED. 


Puge 
Taylor  e.  Heonikcr  o80 

T«fr  F.  M'Gohev  675 

TBtetii  r.  Perien't  891.  BflS 

Thicknessc  v.  Bromilaw  695 

Thoma)  v.  Hudson  H]i.  447.  450.  454 
Thompioii  V.  Hardinge  S5  (c) 

V.  Ma»hiter  55G  (a).  559 

Thornton  e.  Plaea  902. 

—  V.  WillianHon  501.  504 

Thurmon  v.  Wild  897 

'nmraloiU  V. Beiiwcll  745, 74G,  747, 748 
Tighe  0.  CPBlier  680 

Tilson  F.  The  Warnii-k  Gai-Light 

Company  428 

Tillevf.  Foxall  517 

TodJB.  Hcid  Ifil 

Tomlin  i-.  Pre^tbn  750 

Tooke  c.  Hollingworth  S56 

Trfdven  v.  Boumc  CSS,  C90,  691,  eoe, 
093.  701.  703 
Trevor'8  case  507  («) 

Tucker  r.  Bnrnetley  7j7  (6) 

p.  WriBht  B8fi  (a) 

Tudball,app.,Bri»tol  (Town Clerk), 

nap.  le.  J4.  16.  18.  23 

Tumor  B.  Ford  182 

Twight  r.  Prescott  757  (b} 

Twyne'»  case  382  (a) 

Tjrln  ti.  Shenton  575 

Tyaon  e.  Thomas  388. 394 


Wnnscy 

app.,  Perkins 

resp.  ((Juig-     "■ 

lej'« 

cai.;) 

U,  15.  SI 

Walton 

f.  JlBteman 

H30 

F.  Poller 

630 

WaOoD 

c.  Bodtll 

454 

p.  Quilter 

a+i 

Wutlsi 

.Priend 

394(4) 

Wfave 

V.  Price 

312 

Weave 

b'  Company  e. 

Forrcm 

24. 

WedJcrbiim  r."  Beil 

354 

Welby 

V.  Andrews 

287  (a) 

Wellcr 

F.  Baker 

871.879 

Wcniworili  r.  Outhwaite 

851 

Westl.. 

rv  and  Powell 

scaM 

878 

Wesloi 

-lliversr.St.Pelcr'si 

MaH. 

boroiBh 

316 

Wether 

ell  F.  Jones 

383 

390.  305. 

Usbome  v.  Panndl 

Van  Sandau  f. • 

VHughaii  r.  Ulcnn 
Vernon  v.  Smith 
Vertue  f.  Beaitey 
Vman  F.  Jenkins 

Wadworth  f.  All«n 

Walker  F.  Hatton  01' 

V.  Maitland 

Wnllace  i\  Wood^aie 
Wallis  F.  Day 
— —  F.  Uelaney 
Walmdey  v.  Abbott 
Wnlatab  e.  SpotCiswoodc 
Wanklj-n,  app.,  Woollett,  w 
03  (a).  70W.71,: 


751 


Whetstone's  case 
Whitacre  (SerjcV)  caao 
Whitaker  i'.  Mason 
Whitehead  ti.  Tuekrtt 
Whitling  0.  Dea  Anges 
Whittcnbury  v.  Lav 
Wilkinson  f.  Page 
Willeit  F.  Sandford 
Wilfiiiroh'si^ase 
Williams  o.  Norland 
■   F.  Mostvn 
Williamson  f.  Taylor 
Willis  D.  AUen 
Willoughby  v.  Swinton 
Wills,  app.,  Adey,  resp. 
Wilmsliiiret  v.  Bowker 


2«  fa) 

714(a) 

32G(fl) 

g:8,  673.  675 


8J7.  861 


181.  1 


4T7 


ciboiirrn!  f.  Morgan 
Withom,  app.,  Thomas,  resp. 
Wood  V.  Ppylon  <"'■•■ 

Woodward  n.  Fexly  59' 

"Woolmerw.Tcby 
^Vootlon-Iliver'st•.8^.P«le^'^MB^l. 

borounli  .'il6(cl 

WriRbt  »■.  Hussell  757  (ft) 

Wvlieu.  Birch  879 

'     I  V.  Bellman  316 


3BUa) 
488.  431 
p.  IC"). 
>(«>.  115 


Yates  o.  Tearle 
Yorke  f.  (ircnaugh 
Young  F.  Gorin;; 


519 


435 


395 


TABLE  OF  PARTICULAR  STATUTES  CITED. 


Page 

Edward  I. 

3.  c.  5.  {Election)  877 

6.  c.  1.  (Costs)  499 

13.  (Westm.  2.)  c.  11.  (Prisoner)  452 

—  c.  24.  (Assise  o/nusance)  791 
18.  c.  1.  (Quia  emptores)  60 

—  stoL  4.  (Fine)  199 


Edward  III. 
34.  c.  10.  (Labourers) 


488 


Richard  II. 

1.  c.  12.  (Prisoner)  452  (a)  [c 

2.  c.     (De  scamdalis)  876  (b 
5.  Stat.  1.  c.  8.  (Trespau)  499 
12.  c.  2.  (Offices)  596  (a) 


] 


Hbsrt  VL 
23.  c.  9.  (BaiUond) 

Henry  VIL 
4.  c.  24.  (Fine) 


583 


196.  199 


IIexry  VIII. 
23.  c.  15.  s.  1.  (Costs)  499,  500,  501, 

502.  504,  505 
27.  c  10.  (Statute  of  uses)  60,  61 

—  c.  16.  (Bargain  and  sale)       60,  61 
32.  c  28.  (Lease)  190,  191,  192 

Edward  VI. 

1.  c.  14.  (Popcty  act)  673  (d) 

5  &  6.  c.  16.  (^  of  office)  578.  582, 

583.  586,  587,  588, '589.  595,  596 

Elizabeth. 
5.  c.  23.  (Prisoner)  452  (a) 

27.  c.    .  (De  scandaks)  876(c) 

—  c.  8.  (Error)  876 
*3.  c  2.  «.  1.  (Parish  officers)  25 

—  c.  6.  (Costs)  240.  773 

Charles  1. 
10.  seas.  2.  c.  6.  (Statute  oflimita' 
tions'-lrish)  210 

James  L 

3.  c.  7.  a.  11.  (Attometfs  bill)        392 

CB. — VOL,  IV. 


Page 
James  L 

4.  c.  3.  (CosU)  500.  504 

21.  c.  16.  (Statute  of  limitations)  209, 

210 

-  c.  19.  s.  11.  (Reputed  owners 
ship)  140 

Charles  II. 

12.  c.  24.  (Common  tocage)  53 

22.  c  8.  s.  2.  (WeighU  and  meO' 
sures)  394 

22  &  23.  c.  9.  (CosU)  240.  243.  245, 

246 
29.  c.  3.  8. 4.  (Statute  of  frauds)      392 

8.  17.  (Statute  of  frauds)  643, 

644.854 
«-  c.  7.  (Sunday  trading)  388 

William  III. 
7  &  8.  c.  25.  (Election)  874 

8&9.  c.  11.  s.  2.  (Costs  of  de- 
murrer) 501,  502 

8.  4.  (Costs)  239,  240, 

241.243,244,245,246 

8.  8.  (Bond)  680,  681, 

682,  683.  685 

A.NNE 

4  &5.  c.  16.  8.  1.  (Dilatory  plea)  323 

8.  2.  (Double  plead- 

ing)  222  (a) 

^— —  B.  3,  (Warrant  of  At- 
torney 751  (c) 

■  ss.   4.  5.    (Pleading 

several  matters)  340,  341.  777 

8.  13.  (Bond)  680 

8.  16.  (Entry),     198,  199 

George  II. 

2.  c.  22.  8.  13.  (Set-off)  209.  219 

8.  23.  (Attorney)        381.  392 

4.  c.  28.  8.  2.  (Vacant possession)    576 

5.  c.  27.  (BiU  of  Middlesex)  23 
—  c.  30.  8. 5.  (Plea  of  bankruptcy)  223 
7.  c.  8.  (Stock-jobbing  act)  543 
9.  c.  36.  as.  1.  3.  (Charitableuse)     59 

670,  671.  675 

a 


XVUl 


TABLE  OF  STATUTES  CITED. 


Page  I 
George  IT. 

II.  c.  19.  s.  10.  (Landlord  and 
tenant)  516 

George  III. 

13.  c.  63.  s.  9.   (Examination  of 
witnesses  in  India)  461 

14.  c.  78.  8.  83.  (Building  act)  622 
17.  c.  42.  (Brick-making)  381. 387 
26.  c.  60.  (Ships' register  act)  140.  591 
34.  c.  68.  (Ships'  register)    140.  145, 

146,  147,  148 

37.  c.  1 12,  (Insolvent — discharge)  454 

38.  c.  76.  (Convoy  act)  385 
39  &  40.  c.  99.  (Pawnbrokeri act)  .384 
43.  c.  57.  (Convoy  act)  385,  386 
47.  c.  Ixviii.  (Coal  act)  389, 390.  398, 

399 

—  scss.  2.  c.  Ixxviii.  (Lincoln 

Court  of  Requests)  449  (c) 

49.  c.  121.  SS.8;  \^.  (Bankrupt  — 
proof)  229  (fl),  230 

—  c.  126.  (Sale  of  office)  578. 585.  595 
li5.  c.  184.  s.  3.  {Stamps)  589 

—  c.  194.  (Apothecaries  act)  381 
56.  c.  56.  8.  20.    (Stamps  —  Ire- 
land)                                      589  (c) 

—  c.  58.  8.  120.  (Stam2)s)  589 

George  IV. 

3.  c.  88.   (Collectors    of   assessed 
taxes)  589 

6.  C.  16.  s.  52.  (Bankrupt — proof) 

230  (c) 
— —  8.  59.  (Bankrupt — proof) 

229  (a) 
■   8.  72.   (Reputed  owner- 
ship)  139,  140 

8.  126.    (Plea  of  bank- 

ruptcy)  574 

—  c.  81.  88.  25,  26.  (Tobacco  li- 
cence) 386 

—  c.  109.  (Navigation  act)  385 

—  c.  110.  8.  37.  (Ship's  register)  147, 

148 

7.  c.  46.  (Banking  co-partnership) 

705—735 

—  c.  142.  (Metropolitan  roads  act)  791, 

792 
7  &  8.  c.  29.    a.  13.    (Dwelling- 
house)  109 

9.  c.  14.  (Statute  of  HmUations)  210. 

665 

10.  c.  56.  (Friendly  society)  231 

William  IV. 
1.  c.  22.  8.  3.  {Inierrjgattriei)       461 


Page 
William  IV. 

1.  c.  22.  s.  4.  (Examination  on  in- 
terrogatories) 652 

1  &  2.  c.  56.    ss.  22.  24.  (Bank- 
rupt— assignee)  447.  574 

c.  58.  8.  6.  (Interpleader)  371. 

373 

c.  \xxv\.  (Coal  act)  398  (a) 

2.  c.  39.    (Uniformity  of  process 
act)  750.  752  (a) 

Reform  Act. 

2.  c.  45.  8.  19.  (Right  to  vote)  53 

•  8.  26.  ("  Actual   posses- 

sion") 4.7 

s.  47.  (Notice  of  objection)   17 

8.  32.  (Burgess)     41.  43.  45 

s.  33.  (Reserved  rights)      12. 

64.  66,  67 

sched.  (I.),  No.  5.  (List 

ofdainu,)  13 

3  &  4.  c.  27.  8. 29.  (Limitation  of 
action)  268. 271 

c.  42.  8.  1.  (New  rides)      112 

8.  3.   (Statute  of  li- 
mitations) 663.  665 

■  88.  8. 10.  (Abatement 
—Nonjoinder)  249.  252 

8.  II.  (Misnomer)     750 

C.55.  (Ships* register)  122— H9 

c.  74.  8S.  79,  80,  85.  (Ac- 
knowledgment by  feme  covert)    626. 

631 
c.  97.  88.  1.  3.  (Stamps)     589 


4  &  5.  c.  76.  8.  81.  (Order  of  re- 
moval) .36 

5  &  6.  c.  19.  8.  2.  (Ships*  articles)  385, 

386 

c.  50.     (Highway  act)      309, 

310.312.314 

7  William  IV.  &  1  Victoria. 

c.  26.  (Statute  of  wills)  50  (a) 

^^ICTORIA 

1  &  2.  c.  45.  s.  2.  (Sherif)  375 

c.  ci.  8. 3.  (Coal  act)  376,  377. 

379.  390.  397,  398.  400 

c.  1 10.  8.  3.  (Capias  to  hold 

to  baU)  520.  528 

s.  12.  (Fieri  facias)  373 

. 8.  14.  (Stock)    37 1  (a) 

8.  18.  (Execution)  745. 

748 
■  8.  87.  (Insolvent  — 

warrant  of  attorney)  210.216 


TABLE  OF  STATUTES  CITED. 


XIX 


Page 
Victoria. 
1  &  2.  c.  1 10  88.    91.    (Intotvent 
act)  204.  207,  208,  209.  213,  216, 
217.  220. 
3  &  4.  c  24.  88.  2,  3.  (Cotli  — 

certificate)  236—248 

4&5.cxci.  (^SfffATipo/m/)  808(a) 

c.  xcii:  (JPrhaU  act)  465 

5  &  6.  c  Ixxxv.  (Private  act)        815 

c  116.  88. 4.  10.  (Plea  of 

buJcruplcy)  444.  447. 450. 569.  571, 
572, 573,  574,  575. 

Rbqistration  Act. 

6&  7.  c.  18.  8.3.  Bched.(A.)(^o- 
tiee  tf  daim)  76,  77 

8. 4.  (Notice  of  dam)    82 

'  8. 7.  (Notice  of  objec' 

tiou)  116.119 

8.  10.  (Litt  of  voters)  24. 

27,28 

8.  IS.  (List  of  voters)   22. 

25,  26,  27, 28,  29,  31 

s.  \^{Listoffreemen)    22 

s.l&.lNoticeofclaim)    22 

•   8.  17.  (Notice  of  o6- 

jectiom)    9.  11.  17(6),  18, 19. 22,  23. 
25,  26,  27,  28. 30,  31.  100.  102, 103 

8.  27.  (List  of  voters)    81 . 

105,  108,  109.  113 
'  8. 32.    (Revision    of 

Ssts)  34 

— -^—  8.  40.  (Amendment)      81 
8.  42.   (Statement  of 


case)  35. 70  (a),  71,  72.  88,  89.  92. 

96,  97,  98,  99 
88.  44,  45.  (Conwoti* 


dated  appeal)  72.  89,  90.  95,  96, 97 
■  %.eO.(Hearingtqppeal)  98 


Page 
Victoria. 

6  &  7.C.  18.  88.  62.  64,  65.  (No- 
tice of  appeal)  32,  33.  37.  39.  70. 

73,  74.  89.  94.  103 

88.  79. 81,  82. 86.  97, 

98.  (Polling)  866-^90 

8.  100.     (Notice    by 

post)  87.  92.  103,  104 

'  8.  101.  (Misnomer)      14. 

16.  18.22.25.27,28.32 

^Amendment)    81. 

85,86 

—  Sched.  (B.)  Nos.  6, 7.  (Notice 

of  claim)  23.  30 

No8.10,ll.(iyro. 

tiee  of  objection)   10.  13.  15.  21.  23. 

26.  29,  30 

6  &  7.  c.  xxxiii.  (Local  act)  304.  313, 

314,  315 
7&8.  c.  96.   (Bankmpt— peti- 
tion) 444.  447.  450.  575.  762 
— —  c.  110.  (Joint'Stock  COM' 
panics  registration  act)  405. 423. 436. 

688 

8  &  9.  c  89.  (Sh^  register)  149 

c.  ci.  (Coal  act)  398.  400 

c.  127.  (County  court)    507— 

529 

9  &  10.  c.  28.  (Companies  dissolu- 
tion  act)  429  (a) 

c.  xliv.  (Private  act)  462 

■  c.  95.  8.98.  (County  court) 

512,  n.  513,  n. 

88.  99, 100.  (County 

court)  509(a) 

^—— ^^—  8. 101.  (County  court) 

514,  n. 
I  8. 105.  (County  court) 

521  (a) 


RULES  OF  COURT  CITED. 


Page 
Hibrj,  3  Jac.  1.  (Second appScation)  739 
Micliiielina8,   1654.  8.  21.   (Term's 

notice)  759  (b) 

Michaelinas,  4  Anne  (Term's  no- 
tice) 759  (b) 
Easter,  13  0. 2.  r.  2.  (Term's  no- 
tice)                                      759  (b) 
Trinity,  1  W.  4.  r.  12.  (Rule  to  plead 
several  matters)  776 


Page 
Hilary,  2  W.  4.  r.  74.  (Costs)  341.  500, 

501 
Michaelmas,  3  W.  4.  r.  6.  (Process) 

752  (a) 
Hilanr,  4  W.  4.   (Acknowledgment 

by  feme  covert)  631 

■  r.  2.  (Demurrer)     754 

rr.  5, 6, 7.  (Striking 

out  counts  and  pleas)  768 — 781.  910 
r.  7.  (CosU)  501 


lOGiSTS  A3rD  OLD  ABl 


.4irjt  iTk^ 


BOOKS  CITED. 


lik  Am.  «M»  4.  fi>. «.  pi.  3. 
Sthpt,  R.  t.  (ip.  S36,  m7 
'I  th  4u  fo.  M. 

it  2^  E.  ^  ft>.  75,  pL  9B. 
Klt0lL6,la.»»pL2. 
P.  ^  £.  4,  lb.  2,  pL  f(K 
»  K.  4.  lb.  r^ >.  14. 
T.»£dw.4,lo.]4,pl9. 


sa5(«) 


605  f.) 
805  («) 

553 (fl) 

659(6) 

519 


P.  16E.4wfi».X 
H.2?E.4yix22.pL15L 
M.22E.4»fcLS3.K 
lLSH.7,feLlO,pL6. 
T.  4  H.  7,  fi>.  12.  pL  a 
M.6H.7,lbcll,  l2,pL9. 
P.  l4H.7,io.±l,iS,pL4. 
14  HjS,  lb.  15. 
I4H.8,fo.l6.a. 


«7(c) 

(4>552 

448 

516 

582(c) 

447  M 

555  (•) 

583 

449 


CASES 

UPON  APPEAL  FROM  THE  DECISIONS  OF   REVISING 

BARRISTERS, 

ABOUEO       AND      DETERMINED 
IN  THK 

COURT    OF    COMMON    PLEAS, 

IN 

^icbaelmasi,  ^ilatp,,  and  Caisiter  Cecms, 

IN   THK 

TENTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


Eastern  Division  of  Somersetshire.  1 846. 


James  George  Hayden,  on  behalf  of  Thomas 
SEREL(a),  Appellant,  The  Overseers  of  Twer- 
ton,  Respondents. 

Nov.  12. 

'Thomas  SEREL  objected  to  the  name  of  Richard  The  assignee 

Ain^aoorth  beiiiir  retained  in  the  list  of  voters  for  the  ^£*  ^^^ 

°  .  charge  is  not 

P&nsh  of  Twerton,     Richard  Ainsvoorth   had    claimed,  entitled  to  be 

registered^ 
*^  he  has  been  in  the  actual  receipt  of  it  for  six  months  before  the  last  day 

(a)  See  Wanklyn,  app.^  WaoUett,  resp.,  post,  p.  8f). 
VOL.  IV. C.  B.  B 


MICHAELMAS  TERM, 


1846. 

Hayden, 

App. 

Overseers  of 

TWERTON, 

Respp. 


nnd  Iind  been  placed  upon  the  list  oF  claimants  in  the 
following  form :  — 


ChritUan  Name 
and    Surname 
of  each  Voter. 

• 

Place  of  Abode. 

Nature  of 
Qualification. 

Street,     Lane,    or 
other  like  Place  in 
this    Parish,    and 
Number  of  House, 
where    the    Pro« 
perty  is  sitaated.     ^ 

Ainsworth, 
Richard. 

RedclifT  Farade, 
Bristo). 

Undivided  Share 
of  a   Freehold 
Rent-charge. 

Charles  Wilkins. 
Cloth     Mills, 
Tvrerton. 

It  appeared,  that,  eight  years  ago,  the  above-named 
Charles  WilkinSj  in  consideration  of  2400/.,  had  effectually 
granted  to  William  Naish^  his  heirs  and  assigns,  a  rent- 
charge  of  100/.  a  year,  payable  quarterly,  for  ever, 
issuing  out  of  the  cloth-mills  at  Twerion,  then  the  pro- 
perty of  the  grantor,  and  then  and  now  in  his  posses- 
sion, and  of  sufficient  value.  Such  rent-charge  was 
regularly  paid  to  William  Naish  from  the  time  it  was 
granted  to  him  till  the  29th  o{  September^  1845. 

On  the  19th  oi  January  last,  William  Naish j  in  con- 
sideration of  2420/.,  duly  conveyed  the  whole  of  his 
interest  in  this  rent-charge  to  William  Toihill,  Joseph 
FtT/j  and  Samtiel  Piice  Jackson^  and  their  heirs  and 
assigns,  and,  upon  the  same  day,  an  indenture  was  exe- 
cuted between  the  last-mentioned  three  persons,  and 
forty-seven  other  persons,  of  whom  Richard  Ainsworlh 
was  one,  whereby  it  appeared  that  Tothill^  Fri/j  and 
Jackson  held  the  rent-charge  in  trust  for  themselves, 
Richard  Ainsrtoorthj  and  the  forty-six  other  persons 
parties  to  the  last-mentioned  indenture,  and  their  re- 
spective heirs  and  assigns,  as  tenants  in  common. 

The  consideration  for  the  rent-charge,  and  the  costs 
of  the  conveyance,  were  paid  in  equal  proportions  by 
each  of  these  fifty  purchasers,  parties  to  the  last-men- 
tioned indenture. 
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On  the  9tli  of  April  last,  one  of  the  trustees  applied        181.6. 

to  Mr.  Wilkins  for  the  rent  due  on  the  2Sth  of  March^        • — 

and  was  then  informed  that  the  premises  out  of  which      Haydkn, 

tbe  rent-charge  was  payable,  had  become  the  property   ^ 

of  the  National  Provincial  Bank  of  England;  and  that     Twerton 

Mr.  Wilkins  was  then  only  tenant  thereof,  and  awaited        R««pp. 

the  authority  of  the  bank  to  pay  the  rent-charge  to  the 

trastees,  instead  of  paying  it  to  Mr.  Naish. 

On  the  29th  of  Aprils  Mr.  Wilkins  paid  to  the 
trastees  the  sum  of  48/.  105.  lOc?.,  being  the  half-year's 
rent  due  in  tbe  March  preceding,  less  the  income-tax 
thereon.  The  trustees  immediately  divided  the  said 
sun  of  48/.  lOs.  \0d.  equally  among  themselves,  Richard 
AinsmaHfj  and  the  forty-six  other  persons  entitled 
thereta 

Mr.  fVilkins  still  continues  to  occupy  these  mills  as 
tenant;  and  he  occupied  other  cloth-mills  adjoining; 
the  whole  of  which  mills  are  commonly  called  Twcrton 
Cloth-Mills:  but,  by  persons  in  the  factory,  and  by 
some  persons  in  the  village,  the  mills  are  distinguished 
ts  the  Upper  and  the  Lower  Mills ;  and  it  is  upon  that 
part  of  the  property  so  distinguished  as  the  Lower  Mills 
that  the  rent  in  question  is  charged. 

It  was  objected,  first,  that  the  deduction  of  the 
mcome-  tax,  which  the  tenant  had  a  right  to  make,  and 
bad  made,  from  the  rent,  reduced  the  freehold  of  each 
person  below  the  requisite  value.  The  revising  barrister 
decided  that  each  person,  notwithstanding  such  deduc- 
tion, had  a  freehold  of  405.  a  year. 

It  was  next  objected  that  the  name  of  the  actual 
owner  of  the  property  should  have  appeared,  and  not 
the  name  of  Charles  Wilkins^  who  had  sold  the  property 
fi^e  years  before.  The  barrister  decided,  that,  inas- 
OHich  as  the  fouith  column  in  the  list  was  for  the  sole 
porpose  of  identifying  the  property,  the  name  of  Charles 
Wilkins,  who  was,  in  the  neighbourhood,  the  reputed 
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1846.        owner,  was  sufficient;  but  that,  if  not,  he  (the  barrister) 

had  power,  nnder  the  statute,  to  correct  the  mistake, 

ApoT'      if  it  was  one,  and  insert  the  names  of  Henry  Sharp  and 

CNenNrs  of  o^^^^f^  the  persons  to  whom  the  property  had  been 

TwaRTwr^    coQTeTed  in  trust  for  the  National  Provincial  Bank  of 

The  next  objection  was,  that  the  situation  of  the 
property  was  not  correctly  stated;  that,  instead  of 
"^  Cloth  Mtils^"*  it  should  have  been  <<  Lower  Cloth 
Milkk**  The  barrister  decided  that  the  description  of 
the  property  was  suCBcient;  but  that,  if  not,  he  had 
power,  under  the  act,  to  describe  it  more  clearly  and 
accurately,  by  inserting  the  word  *^  Lower." 

It  was  lastly  objected  that  Bickard  Ainsworih  was 
not  iu  th«  actual  possession  of  his  freehold,  or  in  the 
reortpt  of  the  rents  and  profits  thereof  for  his  own  use, 
K>r  six  calendar  mouths  next  previous  to  the  last  day  of 
My  iu  the  present  year.  The  barrister  decided  that 
he  was,  and  consequently  retained  his  name  upon  die 
list 

The  cases  of  forty^nine  other  persons,  who  were 
proveil  to  have  precisely  the  same  qualification  with 
Bickard  AiHsvcariAy  and  who  were  objected  to  by  Thomas 
&ttt  on  precisely  the  same  grounds,  and  as  to  whom  the 
barrister  came  to  the  same  decision,  were  consolidated 
with  the  principal  case. 

Cockbrnm^  for  the  appellant.  The  court  will  not  be 
called  upon  to  consider  the  first  three  objections  taken 
before  the  revising  barrister.  The  last  objection  is 
clearly  sufiicient  to  displace  Aitis^uoorth  and  the  others 
from  the  register.  That  is  decided  by  the  case  of  Murratfi 
app.,  Thomilcy^  resp.  (a),  where  it  was  held  that  the 
words  **  actual  possession,"  in  the  2  JV.  4.  c.  45.  s.  26., 

(a)  AnU,  Vol.  IL  217,  1  Lutw.  Reg.  Cob,  446* 
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mean  a  possession  infact,  as  contradistinguished  from  a 
possession  in  law ;  and,  therefore,  that  a  grantee  of  a 
rent-charge  is  not  entitled  to  be  registered,  unless  he 
has  been  in  the  actual  receipt  of  it  for  six  months  before 
the  last  day  of  July.    There,  the  rent-charge  was  created 
by  a  deed  bearing  date  the  28th  of  January^  1845,  by 
which  the  same  was  made  payable  on  the  1st  of  January 
in  every  year,  the  first  payment  to  become  due  aAd  be 
made  on  the  1st  of  January^  1846.      In  delivering  the 
judgment  of  the  court,  Tindal^  C.  J.,  there  said :  **  It 
was  contended  on  the  part  of  the  appellant,  that  he  had 
the  complete  right  to  the  rent-charge  from  the  time  of 
the  execution  of  the  deed  by  which  it  was  granted,  and 
that  he  had  the  actual  possession  also  within  the  meaning 
of  the  statute,  because  he  had  all  the  possession  of  which 
the  subject-matter  is  capable,  before  the  first  day  of  pay- 
ment had  actually  arrived.     The  question  undoubtedly 
turns  upon  the  meaning  of  the  words  ^  actual  posses-^ 
sion;'  and  we  {a)  think  those  words  mean  a  possession 
infad^  as  contradistinguished  from  a  possession  in  law  ; 
and  that,  as  the  possession  in  fact  of  a  rent-charge  must 
be  the  actual  manual  receipt  of  the  rent  itself,  or  some 
part  of  it,  or  of  something  in  lieu  of  it,  so  there  could 
be  no  such  possession  in  fact  in  this  case,  where  the 
first  payment  of  the  rent  did  not  become  due  until  after 
the  expiration  of  the  month  ofjtdy^  and  where  nothing 
whatever  took  place  but  the   mere   execution   of  the 
deed."     The  principle  being  fully  settled  by  that  case, 
it  will  be  enough  to  shew  that  the  dates  here  bring  this 
case  precisely  within  it.     This  rent* charge  was  granted 
by  Wilkim  to  Naish  eight  years  ago,  and  was  regularly 
paid  to  him  till  the  29lh  of  September,  1845.     On  the 
1 9ih  of  January y  1846,  Naish  conveyed  his  interest  in 
the  renf-charge  to  TothiU,  Fry,  and  Jackson.     The  first 


1846. 

Hayden^ 

App. 

Overseers  of 

TWERTON, 

Respp. 


(a)   Tindaly  C.  J,,  and  Cressweit  and  Erie,  J  J, 
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J  846.        quarterly  payment  since  tbb  conTeyance,  became  due 

on  the  25th  of  Marchy  1846 ;  but  it  was  not  received  by 

H  ATDE1I,      ^jjg  parties  entitled  to  it  until  the  29th  of  Aprils  before 

Oveneen  of    ^^^^^  ^^7  ^^7  ^^^  ^^  actual  possession. 

TWERTON, 

^^P'  Kinglaie^  Serjt.,  for  the  respondent.     The  present 

case  is  materially  distinguishable  from  that  referred  to. 
This  Is  not  a  rent-charge  originally  created  by  the  deed 
of  the  19th  of  January^  1846.  That  deed  merely  trans- 
ferred to  the  claimants  an  existing  rent-charge.  In 
Murray^  app*9  Thomilej^^  resp.,  there  was  no  person 
who  had  actual  possession  of  the  rent-charge  in  the 
sense  in  which  the  court  understood  that  expression. 
Here,  however,  there  was.  There,  the  first  payment 
of  the  rent-charge  was  not  due  at  the  time  the  grantee 
claimed  to  Tote:  he  was,  therefore,  neither  in  actual 
possession,  nor  in  the  receipt  of  the  rent.  It  is  suffi- 
cient if  rent  became  due  before  the  31st  of  July,  though 
not  paid.  At  all  events,  under  the  assignment  from 
NaisA,  these  parties  had  an  equitable  interest  sufficient 
to  entitle  them  to  vote,  Naish  being  trustee  for  them. 
One  of  the  grounds  of  the  judgment  in  Murray^  app-9 
Thomiley^  resp.,  was,  that  there  was  no  such  seisin  in 
any  body  as  would  be  necessary  in  order  to  maintain  an 
assise.  That  is  a  reason  that  would  not  apply  here. 
[^Matdej  J.  The  authority  chiefly  relied  on  by  the  court 
in  that  case  was  Coke  upon  Littleton  (a),  which  seems  to 
shew  that  there  must  be  actual  manual  seisin  or  per- 
ception of  the  money,  like  the  taking  of  esplees.  It 
seems,  however,  from  Gilbert  on  Rents  (&),  that,  if  the 
grantee  receives  a  penny  by  way  of  payment,  though 
no  part  of  the  rent  is  actually  due,  that  was  sufficient  to 
support  an  assise.  I  am  not  prepared  to  say  that  I 
should  have  come  to  the  same  conclusion  that  the  court 

(a)  Co.  Litt.  l60.a.  (6)  Pages  106.  et  scq. 
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did  in  Murray^  app*9  TiontUei/f  resp.]     The  test  of  the  JS4G. 

qualification  is,  the  value  of  the  freehold :  therefore  it        

was,  that,  early  in  the  history  of  election  law,  the  right  Hoyden, 

to  vote  was  extended  to  parties  beneficially  interested.  Overseers  of 

TWERTOK, 

CocUnofij  in  rejAy.    Naish  could  not  be  trustee  for  ^^' 

these  claimants,  as  he  did  not  continue  sebed.  They 
clearly  had  no  equitable  right  on  which  to  found  a 
({ualificatioiu  The  case  cannot  be  distinguished  from 
that  cited. 

Wilde,  C  J.  It  is  extremely  important  that  the 
decisions  of  the  court  upon  this  statute  should  be  put 
upon  grounds  that  are  distinct  and  intelligible,  and 
should  not  be  rendered  doubtful  by  nice  and  subtle 
distinctions.  The  question  presented  to  us  by  this  case, 
came  under  the  consideration  of  this  court  in  Murray^ 
app^  ThomiUy^  resp.  Assuming  that  the  court  there 
came  to  a  proper  determination  upon  the  construction 
of  the  2  ^  4.  c.  45.  5. 26.,  all  that  remains  for  us  is,  to 
see  whether  this  case  presents  a  distinction  sufficient  to 
prevent  its  being  governed  by  that  decision.  I  am  of 
opinion  that  it  does  not.  It  was  there  held  that  the 
words  ^  actual  possession "  mean  a  possession  in  fact^ 
as  contradistinguished  from  a  possession  in  law;  and 
therefore,  that  a  grantee  of  a  rent-charge  is  not  en* 
titled  to  be  registered,  unless  he  has  been  in  the  actual 
receipt  of  it  for  six  months  before  the  last  day  of  Juli/» 
Here,  there  was  no  actual  receipt  of  the  rent-charge  by 
the  claimants  for  the  period  prescribed.  But  it  is 
contended  that  the  words  of  the  statute  are  satisfied  by 
the  fact  of  the  rent-charge  having  been  for  several  years 
received  by  the  grantee;  and  it  is  insisted  that  he 
may  be  considered  as  a  trustee  for  the  assignees.  I  do 
not  accede  to  that.  By  the  conveyance  of  the  1 9th  of 
January^  1846,  Naish  divested  himself  of  all  interest  in 

B  4 


S  MICHAELMAS  TERM, 

*  1 846.        the  rent-charge :  be  had  nothing  further  to  do  with  it  (a) 

—        Then,  the  first  payment  not  being  due  to  the  assignees 

Hatden,      yj^^jj  ^g  g^^jj  ^f  March,  and  only  being  paid  to  them 

Oveneera  of  ^"  ^^^  ^^^^  ^^  April,  it  is  impossible  to  say  that  there 
TwEBTON,  was  any  "  actual  possession  "  by  them,  in  the  sense  put 
^^P*  by  the  case  referred  to  —  and  which  I  think  we  are 
bound  to  hold  to  have  been  rightly  decided  —  upon 
the  twenty-sixth  section  of  the  reform  act*  I  therefore 
think  the  decision  of  the  revising  barrister  must  be  re- 
versed, and  the  names  expunged  from  the  register. 

CoLTMAN,  J.  The  court,  in  Murray^  app**  lliomiley, 
resp.,  seem  to  me  to  have  laid  down  a  rule  that  b  clear 
and  intelligible,  and  one  calculated  to  exclude  collusion : 
and  I  see  no  ground  upon  which  this  case  can  be  dis- 
tinguished From  it. 

Maule,  J.  The  case  of  Mwray,  app.,  Thorniley^ 
resp.,  proceeded  on  the  ground  that  the  seisin  requisite 
to  entitle  a  party  to  be  registered  in  respect  of  a  rent- 
charge,  is  such  as  would  have  been  necessary  to  enable 
the  grantee  to  maintain  an  assise.  Taking  that  to  be 
the  principle  of  the  decision,  and  assuming  it  to  be 
right,  the  only  question  here  is,  whether  these  parties 
had  such  a  seisin  for  six  months  before  the  last  day  of 
July.  The  authorities  relied  on  in  that  case  shew  that 
actual  seisin  is  quite  independent  of  the  rent  being  due. 
The  payment  may  be  forward  or  backward.  The 
claimants  here  became  first  actually  possessed  of  this 
rent-charge  on  the  29ih  of  April,  and  therefore  have 
not  been  in  actual  possession  for  the  time  required  by 
the  act.     Naish  cannot  be  said  to  have  been  trustee  for 

(a)  If  the  fifty  purchasers  seisin   of   the  legal    freehold, 

had    simply    contracted    with  would  have  vested  in  them  a 

^aish,  instead  of  taking  a  con-  complete  actual  equitable  seisin 

Teyance   from    him,    it  would  from  the  moment  of  the  6ign- 

leem  that  his  continuing  actual  ing  of  the  contract. 


10  VICTORIA. 


them.  He  had  **  duly  conveyed  the  whole  of  his  in- 
terest** The  moment  he  conveyed,  he  became  a  stranger 
to  the  rent-charge.     Following,  therefore,  the  decision 


1846. 


Hayden^ 


App. 
cited,  I  think  we  are  bound  to  give  effect  to  this  appeal.    Qyerseers  of 


Williams,  J.,  concurred. 


Decision  reversed. 


TWKIITON, 

Respp. 


Borough  of  Lancaster. 

John  Eidsforth,  Appellant,  Richard  Farrer, 

Respondent. 

Nov.  12. 

DICHARD  FARRER  objected  to  the  name  of  John  In  a  notice  of 

Eidsforth  being  retained  in  the  list  of  persons  <>l\i^c^io° 
entitled  to  vote  for   the   borough  of  Lancaster.     The  7  net.  c.  18. 
name  of  John  Eidsforth  was  in  the  list  published  by  *•  J 7.,  the 
the  town-clerk   of  the  said  borough.      The  notice  of  describecTas 
objection,   which    had    been    duly   served   upon   Joh7i  — "Jl.F,,o£ 

Eidsforth^  was  as  follows :  —  ^^''  ?"  '^^ 

^  list  of  voters 

•'  To  Mr.  John  Eidsforth.  ^«^'*  ^\^  *f;  „ 

"  I  hereby  give  you  notice,  that  I  object  to  your  The  register 
name  being  retained  on  the  list  of  persons  entitled  to  ^^  voters  for 
vote  in  the  election  of  members  for  the  borough  of  ^A  ^^^^^.  ^ 

o  01  Lt.  consists 

Lancaster.     Dated,  this  21st  day  of  August^  1846.  of  four  se- 

( Signed)     "  Richard  Farrer,  P?*"^^  ^'^^> 
^     °                                        ^  viz.  one,  of 
**  Canal  Side^  near  Penfiy  Street ,  Cotton  10/.  house- 
Manufacturer,  Lancaster ;    on  the   list  liolders  for 
of  voters  for  the  borough  of  Lancaster^^  ^   \,    ^^^ 

comprised  in 
it ;  ind  one,  of  the  freemen  of  the  horough.    The  ohjcctor's  name  was  on  the  last- 
toentioDed  list  only  : —  Held,  tliat  he  was  insufficiently  descrihed  in  the  notice ; 
uidthat  the  iuaccuracy  of  description  was  not  cured  by  the  101st  section. 
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1846. 

ElDSFORTH, 

App. 

Farukr, 
Resp. 


The  notice  to  the  town-clerk  was  similarly  sub- 
scribed. 

It  was  objected,  on  behalf  of  Eidsfurthy  that  the  said 
notice  of  objection  was  insufficient,  and  that  he  was  not 
called  upon  to  prove  that  he  was  entitled  to  have  his 
name  retained  in  the  said  list  of  voters. 

The  register  of  voters  for  the  borough  of  Lancaster 
is  composed  of  four  separate  lists  of  names;  viz.  one 
list  of  10/.  householders  for  each  of  the  three  town- 
ships forming  parts  of  the  borough,  made  out  and  pub- 
lished by  the  respective  overseers,  and  one  list  of  free- 
men of  the  borough  at  large,  without  reference  to 
townships,  made  out  and  published  by  the  town-clerks. 

These  four  lists  were  duly  submitted  to  the  revising 
barrister,  for  revision,  at  the  opening  of  the  court 
for  the  borough  of  Lancaster ;  and,  upon  one  of  them, 
viz.  upon  the  list  of  freemen  for  the  borough  at  large, 
and  also  upon  the  existing  register,  he  found  the  name 
o{  Richard  Farrer^  the  objector,  with  his  place  of  abode 
us  stated  in  the  said  notice  of  objection. 

It  was  contended,  in  support  of  the  objection  to  the 
notice,  that  it  did  not  comply  with  the  directions  given 
in  schedule  (B.)  No.  11,  of  the  registration  act  (6  &  7 
Vict.  c.  18.),  and  did  not  state  with  sufficient  par- 
ticularity, upon  which  of  the  four  lists  the  name  of  the 
said  Richard  Farrer  appeared. 

The  revising  barrister  was  of  opinion  that,  as  no 
form  was  given  in  the  said  schedule,  to  meet  the  case  of 
objections  by  freemen,  excepting  in  the  city  of  London^ 
and  as  the  name  of  the  said  Richard  Fairer  did  in 
fact  appear  upon  the  only  list  which  was  applicable  to 
the  borough  at  large,  viz.  the  town-clerk's  list  of  free- 
men, the  requirements  of  the  seventeenth  section  of 
the  statute  had  been  sufficiently  complied  with.  He 
therefore  overruled  the  preliminary  objection,  and  re- 
quired it  to  be  proved  that  Eidsforth  was  entitled  to  have 
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his  name  inserted   in  the  said  list  of  voters;  and|  no        18^6* 

proof  to  that  efTect  being  ofiered,  he  expunged    the        

name  of  Eidsforlh  from  the  said  list  Eiiisforth. 

The  question  for  the  opinion  of  the  court,  is,  whether      PAnnEn 
the  above  notice  of  objection  was  sufficient  in  law  to         Resp. 
call  upon  Eidsforth  to  prove  his  title  to  have  his  name 
retained  in  the  list     If  the  court  are  of  opinion  that 
the  notice  was  insufficient,  the  name  of  Eidsforth  is  to 
be  replaced  upon  the  register  of  voters. 

Tlie  cases  of  ten  persons  on  the  list  of  freemen,  and 
of  three  on  the  10/.  householders'  list,  whose  names 
uere  expunged  on  the  objection  of  Farrer^  upon  like 
notices,  were  consolidated  with  the  principal  case. 

5^fes,  Scrjt,  for  the  appellant  By  the  6  &  7  Vict.  c.  1 8.  6  &  7  Vict. 
u\l.  **  every  person  whose  name  has  been  inserted  in  any  ^'  '*  '* 
list  of  voters  for  any  city  or  borough,  may  object  to  any 
other  person  as  not  having  been  entitled,  on  the  last  day 
of  Jii/y  next  preceding,  to  have  his  name  inserted  in  any 
list  of  voters  for  the  same  city  or  borough ;  and  every  per- 
son so  objecting  shall,  on  or  before  the  25th  of  Attgust 
in  that  year,  give  or  cause  to  be  given  a  notice,  according 
to  the  form  numbered  10.  in  schedule  (B.),  or  to  the 
like  effect,  to  the  overseers  who  shall  have  made  out 
the  list  in  which  the  name  of  the  person  so  objected  to 
shall  have  been  inserted ;  or,  if  the  person  objected  to 
shall  have  been  inserted  in  the  list  of  freemen  of  any 
dty  or  borough,  except  the  city  of  London^  then  to  the 
town-clerk  of  such  city  or  borough ;  and  every  person 
80  objecting  shall  also  give  (a)  or  cause  to  be  left  at  the 
place  of  abode  of  the  person  objected  to,  as  stated  in  the 
said  list,  a  notice,  according  to  the  form  numbered  11. 

(a)  Probably  meaning  "  give  matical  construction  would  seem 

to  the   person   objected  to,  or  to  require  the  giving  to  be  at 

cittse  to  be  hfft  at  bis  place  of  tbe  place  of  abode, 
abode:"   bat  tbe  strict  gram- 
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in  the  said  schedule  (B.);  and  every  notice  of  objection 
shall  be  signed  by  the  person  objecting."  Under  this 
section,  the  right  to  object  depends,  not  upon  the  quali- 
fication of  the  objector,  but  upon  the  fact  of  his  being 
on  a  list  of  voters.  If  there  be  more  than  one  list  of 
voters,  the  notice  must  specify  the  particular  list  upon 
which  the  objector's  name  appears;  otherwise,  it  does 
not  give  the  information  the  legislature  intended.  One 
object  in  requiring  this  particularity  may  have  been,  to 
give  the  party  objected  to  an  opportunity  of  conferring 
with  the  objector,  in  order  to  ascertain  the  nature  of  the 
objection.  [MauJe^  J.  I  doubt  whether  the  legislature 
contemplated  any  thing  of  the  sort ;  such  conferences 
would  be  very  likely  to  lead  to  breaches  of  the  peace.] 
The  party  objected  to  is  entided  to  such  information  as 
may  enable  him  to  see  that  the  objector  has  a  right  to 
object.  Under  the  reform  act,  there  are  three  descrip- 
tions of  persons  entitled  to  vote  —  freemen,  persons 
possessing  reserved  rights  under  s,  33.,  and  lOL  house- 
holders. In  cities  and  boroughs  having  within  them 
several  parishes  or  townships,  the  lists  of  voters  are 
very  numerous :  in  Norwich^  for  instance,  which  consists 
of  thirty  parishes,  there  are  sixty-one  lists.  It  is  ob- 
vious that  a  notice  signed  as  this  is,  would,  in  such  a 
case,  afford  no  convenient  information.  In  Tudballj 
iipp..  The  Town-Cier/i  of  Bristol,  resp.  (a),  in  the  notice 
of  objection,  the  objector  described  himself  as,  "  Wil- 
Ham  Tudbollf  of  Hotwell  Road,  on  the  list  of  voters  for 
the  parish  of  Clijlon  :^  the  name  of  William  Tiidball 
appeared  on  the  list  of  freemen  of  the  city  of  Bristol, 
and  there  he  was  described  as  of  the  parish  of  Clif" 
ion:  and  the  court  held  the  notice  to  be  insufficient. 
Tindal,  C.  J.,  there  says :  **  It  appears  to  me  that  the 
party  objecting  in  this  case  has  failed  properly  to  de- 

(a)  5  M.S^  G.  5.,   7  Scott,  N.  R.  486.,  1  Lutw.  Reg.  Cos.  7. 
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scTibe  himselF:  he  has  followed  the  form  No.  l]«  in  the        1846. 

schedule,  more  closely  than  he  should  have  done.     He        

has  entirely  described  himself  as  being  *  on  the  list  of    ^'Idrforth, 
Toters  for  the  parish  of  Clifton,*  whereas  in  fact  his  name      Farrer 
only  appears  upon  *  the  list  of  the  freemen  of  the  city  of        Resp. 
BrisiolJ     It  may  be  that  the  lists  of  voters  for  the  city 
are  very  numerous :  any  informality^  therefore,  of  this 
sort  would  necessarily  throw  upon  the  party  objected  to 
a  greater  degree  of  difficulty  in  ascertaining  by  whom 
the  objection  is  made,  than  the  act  of  parliament  con- 
templated."    In  Barton^  app*>  Ashley,  resp.  (a),  it  was 
bdd  that  a  notice  of  objection  delivered  to  the  overseers 
under  this  section,  where  there  are  more  lists  than  one 
made  out  by  them,  must  specify  the  particular  list  to 
which  the  objection  refers.    In  KnowleSy  app.,  Brooking, 
resp.  (6),  the  whole  court  agreed  that  the  objector's  sole 
tide  to  object  arose  from  the  fact  of  his  name  appearing 
upon  some  list.     [Maule,  J.    The  particularity  required 
by  the  note  appended  to  the  form  of  notice  to  the  over- 
seers, applies  to  a  matter  which  but  for  that  note  might 
be  left  general.     That  note  has  nothing  to  do  with  the 
objector's  description.] 

Kinglake,  Serjt.,  for  the  respondent.  This  notice  is 
in  strict  conformity  with  the  statute.  In  the  form  of 
notice  in  the  2  W.  4.  c.  45.  Sched.  (I.),  No.  5.,  no  such 
identification  of  the  particular  list  is  required,  as  is  here 
insisted  upon.  And  there  is  nothing  in  the  registration 
act  to  render  more  precision  necessary.     The  words 

**  on  the  list  of  voters  for  the  parish  of ,"  can  only 

be  requisite  where  the  objection  applies  to  a  person  on 
the  overseers'  list  The  case  of  Barton,  app.,  Ashley, 
resp.,  has  nothing  whatever  to  do  with  the  question ; 
unless,  indeed,  an  inference  in  favour  of  the  respondent 

(a)    Ante,    Vol.  II.   p.  4.,  (6)  Ant^,  Vol.  II.   p.  226., 

1  L«^.  Reg.  Cat.  30?.  1  Luiw,  Reg.  Cob.  461. 
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184-6.  can  be  drawn  from  the  opinion  of  MaideJ.j  that,  "  pro- 
vided  the  effect  is  preserved,  strict  compliance  with  the 

App^  '    form  may  not  be   material."     In   Tudball,  app.,    The 
Farrkr,      TowTt'Cierk  of  Bristol,  resp.,  the  objector  was  a  freeman 

J^P«  of  the  borough,  but  his  name,  did  not  appear  on  any 
list  of  voters  for  any  parish.  The  court  held  that  he 
had  misdescribed  himself;  but  they  did  not  say  that  he 
should  have  described  himself  as  being  on  the  list  of 
freemen  of  the  city. 

Assuming  this  to  be  an  inaccurate  description,  it  is 
precisely  one  of  those  inaccuracies  that  are  cured  by 
6  &  7  rict.     the  6  &  7  Vict.  c.  18.  s.  101.,  which  enacts  that  «  no 

misnomer,  or  inaccurate  description,  of  any  person,  place, 
or  thing  named  or  described  in  any  schedule  to  this 
act  annexed,  or  in  any  list  or  register  of  voters,  or  in 
any  notice  required  by  this  act,  shall  in  any  wise  pre- 
vent or  abridge  the  operation  of  this  act  with  respect  to 
such  person,  place,  or  thing,  provided  that  such  person, 
place,  or  thing  shall  be  so  denominated  in  such  schedule, 
list,  register,  or  notice,  as  to  be  commonly  understood." 

Bj/leSj  Serjt.,  in  reply.  The  description  of  himself 
given  by  the  objector  here  is  clearly  insufficient :  it  is 
as  if  he  had  said  —  ^^  My  name  appears  upon  some  one 
of  the  lists  of  voters  for  the  borough  of  Lancaster  J*  In 
fVansej/f  app.,  Perkins,  resp.  {Quigleys  case)  (a),  the 
objector  was  properly  described  as  "  on  the  list  of  voters 
for  the  company  of  Patten-makers."  All  that  the  over-- 
seers  want  to  know,  is,  who  is  the  party  objected  to. 
But  the  party  himself  has  a  right  to  be  accurately  in- 
formed as  to  who  is  the  person  attacking  his  right. 
There  is  no  pretence  for  the  suggestion  that  this  is  an 
inaccuracy  of  description  that  is  cured  by  the  101st 
section  of  the  6  &  7  Vict.  c.  18. 

i    (a)  7  M.SfG.  127.,  8  Scott,  N.  R.  954.,  1  Lutw.  Reg.  Ca*.  ^35. 
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Wilde,  C.  J.     The  court  would  deem  it  to  be  its 
duty  equally  to  avoid  requiring  what  the  statute  itself 
does  not  require,  as  to  avoid  encouraging  the  omission 
of  that  which  the  statute  does  require ;  and  it  is  essen- 
tial, in  the  construction  of  this  act,  especially  to  lay 
down  such  broad  and  distinct  rules  as  may  be  intelligible 
to  the  minds  of  those  whose  conduct  is  to  be  guided 
by  them.     Adopting  that  view,  let  us  look  at  the  seven«* 
teenth  section  of  the  act  of  6  &  7  VicL  c,  18.,  and  at 
the  form  No.  11.  in  schedule  (B.),  to  see  what  is  the 
precise  information  the  objector  is  called  upon  to  fur- 
nish.    The  court  has  already  held,  in  Wansey^  &pp*9 
Perkins^  resp.  (a),  that  one  particularity  in  the  notice 
No.  10.,  viz.,  the  specification  of  the  list,  if  there  be 
more  than  one,  to  which  the  objection  refers,  is  not  to 
be  imported  into  No.  11.;  and  with  good  reason;  for, 
the  party  must  know  upon  what  list  his  name  appears, 
hot  the  overseers,  or  the  town-clerk,  do  not.     What 
information,  then,  does  the  legislature  require  by  the 
form  No.  11.?     Information  as  to  the  list  upon  which 
the  objector's  name  is  to  be  found.     It  has  given  an  ex- 
ample, not  strictly  applicable  to  the  present  case,  but  still 
sufficient  to  denote  what  is  intended  :  —  ^^  A.  B.  (place* 

of  abode) ;  on  the  list  of  voters  for  the  parish  of ;" 

evidently  meaning  to  require  the  particular  parish  to  be 
designated.  We  may  collect  from  that  that  the  legis- 
lature intended  that  reference  should  be  made  to  the 
particular  list  upon  which  the  name  of  the  objector  is 
to  be  found.  The  notice  in  the  present  case  is  signed 
—  **  Richard  Farrer,  &c. ;  on  the  list  of  voters  for  the 
borough  of  Lancaster"  But  the  whole  of  the  lists  con- 
stitute, in  one  sense,  but  one  entire  list  for  the  borough. 
The  objector,  therefore,  does  not  do  that  which  the 
statute  requires,  by  stating  generally  that  he  is  on  the  list 


1846; 

ExDSFORTHy 
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Farrer^ 
Resp. 


(a)  Quigley'9  Case,  ut  9uprd» 
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of  voters  for  the  borough  ;  or,  at  all  events,  he  does  not 
do  it  so  distinctly  and  explicitly  as  it  ought  to  be  done. 
It  is  not  enough  to  say  that  the  notice  is  so  framed 
that  the  required  information  may,  with  more  or  less 
difficulty,  be  obtained  elsewhere. 

I^  then,  the  notice  is  insufficient  in  this  respect,  was 
it  competent  to  the  revising  barrister,  under  s.  101., 
to  treat  it  as  a  mere  inaccurate  description  of  the  per- 
son, so  denominated  in  the  notice  as  to  be  commonly 
understood  ?  Now,  there  is  nothing  before  us  to  shew 
that  "  the  list  of  voters  for  the  borough  of  Lancaster  " 
is  or  can  be  commonly  understood  to  mean  the  list  of 
freemen  of  the  borough,  as  contradistinguished  from  the 
general  list  of  voters-  for  the  borough.  The  revising 
barrister  has  no  power  to  dispense  with  any  formality 
which  the  statute  exacts.  If  the  view  that  presents 
itself  to  my  min^  be  accurate,  this  clearly  is  not  such  a 
misdescription  as  the  101st  section  was  intended  to  cure, 
but  an  omission  of  one  of  the  important  things  the  legis- 
lature has  thought  fit  to  require,  and  one  that  we  cannot 
dispense  with. 

For  these  reasons,  I  think  the  notice  was  insufficient, 
and  that  its  insufficiency  is  not  aided  by  the  section  last 
referred  to ;  and,  consequently,  that  the  decision  of  the 
revising  barrister  was  incorrect  The  case  of  Tudballj 
app.,  The  Tawn-Clerk  of  Bristol  resp.,  is  essentially 
difierent  from  the  present,  and  does  not  at  all  break  in 
upon  the  foundation  on  which  my  opinion  is  based. 


CoLTMAN,  J.  I  have  had  considerable  difficulty  in 
coming  to  a  satisfactory  determination  in  this  case :  but, 
upon  the  whole,  as  the  objector  might,  consistently  with 
this  notice,  have  been  on  one  of  the  parochial  lists  only, 
I  am  disposed  to  agree  with  the  lord  chief  justice  in 
thinking  it  insufficient,  and  that  the  revising  barrister's 
decision  was  erroneous. 
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Mauls,  X  I  am  of  the  same  opinion.  The  regis- 
tration actf  the  seventeenth  section  of  which  is  the  sub* 
ject  of  contention  in  the  present  case,  was  passed  chiefly 
to  remedy  certain  defects  and  inconveniences  found  ia 
the  operation  of  the  2  fV.  4.  c.  45.  One  of  those  defects 
was,  that,  under  section  47*  of  the  last-mentioned  act,  and 
the  schedule  (L),  No.  5.,  appended  thereto,  viz.  in  the 
notice  of  objection  to  be  given  to  the  overseers  or  town- 
derk,  there  was  a  want  of  convenient  particularity,  and 
that  the  act  was  totally  silent  as  to  notice  to  the  party 
objected  to.  (a)  The  spirit  of  the  6  &  7  Vict.  c.  18.  is, 
to  afford  additional  facilities  to  parties  in  sustaining  their 
i%fat  to  be  on  the  register,  if  they  have  it.  The  power 
to  object  is  not  given  in  respect  of  the  party's  franchise, 
but  only  in  respect  of  his  name  being  on  some  one  list 
of  voters  for  the  city  or  borough,  {b)  If  the  section  in 
question  bad  simply  provided  that  every  person  having 
a  right  to  vote,  might  give  notice  of  objection,  without 
prescribing  any  particular  form  of  notice,  I  conceive, 
opon  general  principles,  that  the  objector  would  have 
been  bound  to  shew  what  right  he  had  to  object;  for, 
when  a  man  has  a  power  conferred  upon  him  by  act  of 
parliament,  of  dealing  with  the  rights  of  another,  he 
most  shew  distinctly  that  he  falls  within  the  description  of 


(a)  The  tame  section,  how* 
ever,  leqoired  the  overseers  and 
town-clo'k  respectively,  to  pub- 
lish lists  of  the  parties  objected 
Id,  in  the  forms  given  in  sched. 

(LX  Noa.  7.  and  9. 

{b)  In  the  case  of  a  county 
voter— 6  &  7  rid.  e.  18.  *.  7. 
—the  right  of  objecting  is  given 
to  ererj  person  who  sh^  be 
**  upon  the  rej^Uter  for  the  time 
beii^;'*  and,  accordingly,  in 
die  form  of  notice  of  objection 
to  be  given  to  the  overseers, 
sdied.  (A.),  No.  4.,  the  place  of 
aMs  of  the  d^ector  only  is 

▼OUIT.— CB. 


required :  but,  in  the  form 
No.  5.,  of  notice  of  objection 
to  be  given  to  parties  objected 
to  by  any  person  other  than 
overseers,  and  to  the  occupying 
tenant  of  the  qualifying  pro- 
perty, the  objector  is  required 
to  state  that  he  is  on  the  re^ 
gUter  ofvoterefor  a  particular 
parieh.  It  is  observable,  also, 
that,  in  the  case  of  county 
voters,  the  overseers  are  still 
required  (by  e.  8.)  to  publish  a 
list  of  the  persons  objected  to, 
in  tlie  form  in  schedule  (A.), 
No.  6. 
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1846.  penons  to  wbom  siidi  poircr  is  giveo.  Wlietber  that 
k  flo  or  Doty  ressoD  and  good  aeose  woold  seem  to  shew 
that  it  wooU  be  oonveDieot  that  it  sfaoold  be  sa  The 
serenteenth  sectioo  of  the  6  &  7  VkL  a  18.  requires  the 

Bc^  Dolioe  to  the  party  ob|ected  to^  to  be  in  the  form  giren 
in  8ched«  (B.),  Now  11.  It  does  nol»  howetcr,  limit  the 
poirer,  or  the  necessity^  of  girii^  noCioe,  to  die  case  of 
an  objector  whose  name  appears  on  a  paridi  list.  When, 
therefore,  the  farm  given  in  the  act  leqoires  the  objector 
to  state  that  he  is  on  a  particokr  list  of  voCars,  I  think 
it  is  impossible  to  say  that  a  notice  altogether  omittii^ 
that  information  does  accord  with  the  act.  The  opinion 
caressed  by  Tindal,  C.  J.,  in  pronouncing  the  decision 
of  thecoort  in  TudbaUj  app..  The  Tam^^lerk  of  Bristol^ 
resp.,  woaid  hare  been  wholly  inapplicable  to  the  case, 
onless  the  statute  did,  in  the  ju^ment  of  the  court,  re« 
quire  the  objector,  if  on  the  list  of  freemen,  to  state  sa 
Upon  principle,  therefore^  as  well  as  upon  the  clear 
words  of  the  act,  I  think  the  objector  has  not  in  this 
case  described  himself  sufficiently. 

With  r^ard  to  the  101st  section,  that  applies  merely 
to  remedy  a  misnomer  or  inaccuracy  of  description  of 
any  person,  place,  or  thing,  where  such  person,  place, 
or  thing  is  so  denominated  as  to  be  commonly  under'^ 
stood ;  that  is,  for  instance,  where  the  party,  intending 
to  describe  a  parish  list^  fails  to  do  it  with  sufficient 
particularity,  as,  where  he  calls  it  the  parish  of  St. 
George^  instead  of  SL  George  the  Marty^  or  gives 
the  name  of  the  saint  in  some  commonly  understood 
abbreviated  form :  it  must,  however,  have  exactly  the 
same  sense  as  the  accurate  expression.  To  bring  this 
case  within  that  section,  therefore,  we  must  suppose 
this  notice  to  contain  an  inaccurate  description  or  state- 
ment of  the  parties  being  on  the  list  of  freemen  qf  the 
borough.  That  clearly  is  not  the  meaning  of  the  no- 
tice: if  it  means  any  thing,  it  n)eans  that  the  objector's 
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name  is  to  be  foand  oa  one  of  the  four  lists  that  are 
made  oot  for  the  borough;  which  caanot  be  called  an 
inaoctirate,  but  commonly  understood,  way  of  saying 
that  he  is  on  the  list  oifreemm  of  die  borough.  The 
dense  was  intended. to  apply  only  to  cure  inaccuracies 
of  ezpressioo,  and  not  to  reconcile  diversities  of  intent 
tion;  and  it  woold^be  dai^rous  so  to  extend  its  effect 
I  therefore  think  the  voters  were  not  pnqperfy  iealled 
upon  in  this  case  to  sustain  their  rights^'  and  that  the 
dedsion  of  the  revising  barrister  miist  be  reversed. 

V«  WiLUAMfif  J«y  concurred^ 

Decision  reversed,  (a) 

(s)  See  Bmti,  app.,  TM  dsefwert  igT  I^MaryWWihi^  Can- 
fid^  icspp^  post,  p.  76- 
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KmtFoaTHy 
App. 

Paurbb^ 
Besp. 


Borough  of  Dabthouth. 

John  Beenlen,'  Appellant,  Pebcy  Hockin, 

Respondent. 

Nov,  lo. 
pSRCY  HOCKIN,  on  the  list  of  voters  for  the  A  notice  of 

parish  of  St.  Saviour^s  within  the  borough  of  Clifton'-  under^^e  6  & 
Dartmoulh'Hardfiess,  objected  to  the  name  of  John  7  vict.  c.  18. 
Beenlen  beinir  retained  upon  the  list  of  voters  in  the  *•  ^J.,  dated 

,  ,  of  the  day 

parish  of  St.  Savidta^s.  and  months 

In  the  notice  of  objection  given  to  the  overseers,  without  the 
and  also  in  the  notice  of  objection  given  to  the  party  g^cient!*" 

ol:gected  to,  the  date  was  stated  thus : — "  Dated,  this      The  list  of 

»i^  voters  was 

22Dd  day  of  August!*     These   notices   were,   in   fact,  gigned  by 

ngued  by  the  objector  on  the  22nd  of  August^  1846.         three  of  the 

overseers  and 
see  of  the  chnrehwaidcosy  and  the  service  of  the  notice  of  objection  was  upon 
modicr  diorchwarden,  who  had  not  signed  the  list:  — Held«  that  the  notice 
w  wcO  iOTed. 

c  2 


IMS. 


OK  OO|BCtl0B 

dbe  vcar 
■  tke  dbliie  tknof— sceoidlT,  ifcM  iIk  scniee  of  the 

oftbe 
|wiMi  who  had  wot  sptti  nbe  fiisL 

The  iCTidnig  faarritteffs  heU  the  ■oiioes  of  ofayectioB 
to  be  good,  aad  die  xnice  of  Ami  givcB  to  the  dmrdi* 
warden  to  be  a  good  aenice;  and  capiiged  the  naoie 
of  JUkm  Betmkm  froai  the  lisl  of  loteis  far  the  said 
pamfa  of  St  Smsuma^i. 

the  cases  of  tottf  seven  other  prrsoni — tventjy  oo 
the  list  far  the  pamfa  of  SL  Stsmr's,  and  tventj-seven 
oo  that  of  the  parish  of  Taamsi^ — whose  names  were 
expunged  from  those  lists  respcctifdy,  under  similar 
drcomitancesy   were  consolidated   with  die   principal 


If  the  ooart  shall  be  of  opinion  that  the  notice  of 
objection  giren  to  the  orerscers,  and  the  notice  of  obgec- 
tioo  giTcn  to  the  party  objected  to,  were^  or  that  either 
of  them  was,  bad,  then  the  roister  is  to  be  amended  by 
inserdDg  therein  the  names  of  all  the  said  persons,  in 
manner  directed :  or,  if  the  court  shall  be  of  opinion 
that  the  service  of  the  notice  of  objection  to  be  given  to 
the  overseers  was  not  a  good  service,  then  the  roister 
is  to  be  amended,  by  inserting  therein  tbe  names  of  the 
said  John  BeenUn  and  the  said  other  persons  erased 
from  the  lists,  in  manner  directed. 
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Greetmood^  for  the  appellant.    The  first  question  in 
this  case  is,  whether,  in  the  date  of  the  notices  of  ob* 
jectioD  given  pursuant  to  the  6  &  7  Vict.  c.  18.  s.  17«  {a) 
sched.  (B.),  Nos.  10.  and  11.,  it  is  necessary  to  stat^  the 
gear  as  well  as  the  day  and  the  month.     It  will  be  con- 
tended on  the  part  of  the  respondent,  that,  because  the 
fimns  Nos.  10.  and  11.  omit  the  words  **  one  thousand 
dght  hundred  and         /*  which  are  found  in  Nos.  6. 
and  ?•»  the  year  need  not  be  mentioned.     The  only  ob- 
ject of  inserting  a  date  at  all  is,  that  the  party  to  whom 
the  notice  is  addressed,  may  ascertain  with  certainty 
from  the  instrument  itself,  that  the  notice  is  given  within 
the  proper  time.    The  blanks  in  Nos.  10.  and  11.  would 
be  sensibly  filled  up  thus — *^  Dated,  this^s^  day  of  Me 
'week;^  but  that  clearly  would  not  be  a  compliance  with 
the  statute.     So  neither  can  this  be.     No  good  reason 
cm  be  suggested  why  the  year  should  be  inserted  in 
the  notice  of  claim,  and  not  in  the  notice  of  objection. 
Suppose  the  date  were  left  in  blank  altogether ;  though 
this  would  be  a  literal  compliance  with  the  act,  nobody 
would  venture  to  contend  that  such  a  notice  would  suf- 
fice.   It  may  be  urged  that  this  is  a  hard  objection,  and 
that  the  party  could  not  have  been  misled.     But  the 
question  is  to  be  determined,  as  was  observed  by  Tin- 
dalj  C  J.,  in   fVansey,  app.,  Perkins^  resp.   (Qwi^fe/s 
ctte)  (6),  '*  by  any  supposed  hardship  that  may  arise, 
but  upon  the  consideration  whether  or  not  the  notice  of 
otgection  is  in  compliance  with  the  act  of  parliamenL" 
The  power  to  object,  like  any  other  private  power,  must 
be  exercised  stricdy :  The  King  v.  The  Inhabitants  of 
Spreyian.  (c) 

The  second  question  is,  whether  service  of  the  notice 
of  objection  upon  a  churchwarden  who  had  not  signed 


(a)  AnU,^.lU 


1  M.S^G.  \M.,SScotty 
^tL  967.,  1  Luiw.  R.  C.  235. 


(c)  SB.  Si  Ad.  818. 
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HoCKIlTy 

Reap. 
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UM* 


liiL(«)]    TIk 


Ehi^dke,  SojL,  fer  the  mpoadeM.  TW 
ShTFkL  C.18.  gbei ceitUD pcnoBK poverlo object, 
and  reqnm  thcai  io  the  csDcmss  cf  tlni  power  lo  pfo 
eatam  infonnitiaD  to  tbe  pntjr  obycctgil  tou  If  diat 
mfiiniiitioa  be  wtufwifirily  gmn,  in  fiir  cowpHance 
villi  the  met,  all  b  done  that  is  leqoisite.  The  seven- 
teenth section  reqoires  the  objector  to  give  to  die  over* 
seers  or  tovn-clerk,  and  also  to  the  par^  olgected  to» 
n  notice  in  the  farm,  or  to  die  ^fect,  contained  in  the 
sdiednle.     [Ifoafa,  J.    The  woids  ««op  to  the  Uke 


(o)  In  towDs^  the  Usts  ire  geaerdy  made  oat,  noc  hj  the 
oirmten,  bnt  bj  the  Testry-derk. 
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omittiBd  when'  speaking  of  tha  notice  No»  1 1.| 
10  be  given  to  the  party.]  The  object  of  both  notices 
is  the-  same^  and  it  has  already  been  laid  down  more 
than  once  that  a  strict  literal  adherence  to  the  forms  is 
Bot  necessary ;  jUlen^  apP*^  House^  resp.  (a) ;  and  In 
many  cases  is.  improper:  TudbaUj.$Lp^^  The  Tasm* 
Ckrt  qf  Brisicl^  xesp.  {b)  .  \MimUj  J.  You  must  not 
dqpart  from  the.meaning,  by  too  rigid  an  adherence  to 
die  words.3  Indeed,  if  a  literal  compliance  be  sufficient^ 
this  objectioii  .is  at  •  once  answered;  for,  neither  in 
Na  10.  nor  in  No*  1I«  is  any  mention  made  of  the  year,, 
thoo^  iti&in  two  preceding  forms  in  the  same  schedule, 
Nos»  6.  and  7*  The  omission  of  the  year,  therefore,  in 
the  forms  Nos.  10.  and  11.,  shews  that  in.  these  notices* 
it  was  not  considered  necessary  to  insert  it  t  and,  with, 
reason;  for,  a  new  list  being  made  out  for  each  year, 
there  k  no  other  list  of  voters  than  the  list  for  the  cur* 
rent  year  to  whidi  the  notice  of  claim  or  of  objecdon 
cm  apply.  The»  list  itself  bears  no  date.  AU  that  is 
material  onder'  sect^  1?*  is^  that  the  notice  of  objection 
shidl  be  sorted  >on.Qr  before  the  25th*day  :of  ;4h§[^^*'' 
[Mrndtj  J.  *'  Ihibat  year."3  It  is  impossible  the  party 
eoald  be  misled  by  this  notice,  which  is  not  *^  dated  the 
22Dd  day  of  August^''  but  «<Mw  22nd  day  of  August:' 
Whatever  doubt  there  might  be  as  to  the  day  of  service, 
there  could  be  none  as  to  the  yectr.  In  Humphries  v. 
CnUingwood  {c)f  under  5  G.  2.  (^  27.,  it  was  held  to  be 
DO  objection  to  the  notice  at  the  foot  of  a  bill  of  Middle-* 
KXf  that  it  wholly  omits  to  state  the  year,  or  the  word 
next  I  although,  in  the  form  given  in  the  statute,  a. 
blink  is  left  for  the  year*  The  court  there  said :  <^  It 
b  mmecessary  to  state  the  year,  because  the  party,  by 


1846. 

Beenlbn; 
App, 

HoOKlNi 

Resp* 


(a)  7i^»S(G.  157.^  S  Scott,  N.  R.  AA6.,  1  Lutw.  Reg.  Cos. 

N,R.9S7',lLfttw.Rtg.Cai.  7.  • 

255.  ^  (c)  2B.Si  A.  64.2.,  1  Chitt. 

(*)  5  Jf.  ^  G.  6.,  7  Scott,  A  584.  - 

c  4 


M 


1M6.       the  UHimH  of  the  tfay  rfthe 

ke  k  to  npor  M  the  CHiietf  tine  towliidi 


is  tke  cMe  of  Tk  Weaaai  Camfmmg  t.  JFbr- 
T€iL{(t)  So^inSefff  T.  Go^pUr^iXvkcrethewrkwas 
tcttcd  OB  the  2S<h  of  Xceafar,  49  GLS.  (1808),  ud 
«J5  rrtnrmhlr  io  eight  dbji  of  SLBImn^  bat  the 
notice  eiionfgiwij  letfuiied  the  ddendaiC  toippewoo 
die  90th  of  Jii^Mijf,  180S^  far  which  irve^gohii^  it  was 
moted  to  set  sade  the  writ ;  the  coaitohKned  ^that» 
as  the  notioe  wu^  to  appear  at  the  ictnni  of  the  writ, 
which  was  tested  mIwiiiiphiIi  to  Ji—iijp,  1808,  no 
man  ooold  ondentand  it  to  impiie  an  appearance  in 
JamtMvy^  1806.  The  dffrndant  mmA  know  that  his  ap- 
pfianoe  was  letfuiied  at  m  fittnre^  aad  not  n  past  day. 
It  wa^  therefore,  an  immaterial  mioakr,  whidi  coohl 
do  no  harm,  for,  what  other  daj  ooold  oocnr  to  him 
thanthe  20th  of  JiKansr^  1809?  It  was  qiute  inqpossible 
that  die  partjr  shoold  not  anderstand  that  to  be  the  year 
intfndfd.*  So^  here,  what  other  day  ooold  oocnr  lo 
the  par^than  die  22nd  of  .^li^gase,  1846?  Theobfector 
conld  not  mvafl  himsdf  of  die  notice^  withoot  shewing 
that  it  had  been  duly  served  on  or  before  the  25th  of 
Aagut  in  that  particniar  year.  Bills  of  exdiange^ 
deeds  (c\  and  other  instraments  (^,  in  the  absence  of 
date,  are  assumed  to  bear  date  finom  the  acceptance  or 
ddiTery.    So,  here^  this  is  a  good  notice  firom  the  time 


There  is  no  fenndation  whaterer  for  die  second  ob- 
jection. By  sect,  la  of  die  6  &  7  VkU  a  18^  the 
town-derfc  is  required  to  issue  his  precept  to  the  orer- 
seers,  calling  upon  them,  amongst  other  things,  to  make 

(«)  2  Stra.  1252.  il«e^  8  StM,  385.;    Doe  d. 

hS  1  TawU.  424.  Wmkngt  T.i}«e^  5S€^t,N.R. 

(e)  Com.  Di§.  FaU  (B.  8.).  80a 
ii)  8ce  Doe  d.  Groom  t. 
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oot  lists  of  all  persons  entitled  to  vote  in  respect  of  the 
occupation  of  premises  of  the  clear  yearly  value  of  10/. 
in  their  respective  parishes.     The  churchwardens  being, 
by  4S  Eliz,  c.  2.  $•  l^  overseers  for  all  purposes,  this 
prec^t  is  virtually  directed  to  the  churchwardens  and 
overseers.     By  sect.  IS.  the  overseers  are  required  to 
make  oat,  or  cause  to  be  made  out,  such  lists ;  and, 
when  made  out,  ^'  the  said  overseers  shall  sign  such 
lists.^     By  the  interpretation  clause,  sect.  101.,  it  is 
enacted,  **  that  throughout  this  act,  in  the  construction 
thereof  except  there  be  something  in  the  subject  or 
context  inconsistent  with  or  repugnant  to  such  con- 
struction *•— "  the  words  *  overseers,*  or  '  overseers  of 
the  poor*'  shall  extend  to  and  mean  all  persons  who,  by 
virtue  of  any  office  or  appointment,  shall  execute  the 
doties  of  overseers  of  the  poor,  by  whatever  name  or 
title  such  persons  may  be  called,  and  in  whatsoever 
manner  they  may  be  appointed ;  and  that  all  matters  by 
this  act  directed  to  be  done  by  the  overseers  of  a  parish 
or  towoshipt  may  be  lawfully  done  by  the  major  pai*t  of 
such  overseers;  and  that,  wherever  any  notice  is  by 
this  act  required  to  be  given  or  sent  to  the  overseers  of 
any  parish  or  township,  it  shall  be  sufficient  if  such 
notice  shall  be  delivered  to  any  one  of  such  overseers," 
&c«     Then,  sect.  17.  requires  a  notice  of  objection  to 
be  given  ^'  to  the  overseers  who  shall  have  made  out 
the  list  in  which  the  name  of  the  person  so  objected 
to  shall  have  been  inserted;"  not  to   the  particular 
overseers  by   whom  it  happens  to  be  signed.    The 
statute  was  dealing  with  cities  and  boroughs  comprising 
s  variety  of  parishes  or  townships :  and  the  sole  object 
of  this  provision  was,  to  secure  the  service  of  the  notice 
OQ  the  overseers  of  the  right  parish  or  township.     The 
notice  is  to  be  addressed  to  the  overseers  generally: 
there  is  nothing  in  the  act  to  require  it  to  be  served 


1846. 

Bernlbn, 

App. 

HOCKIN^ 

Resp. 


to 
to  tbe  unumiA  of  m  famk  gUMJiHi,  bal  to  a 
of  ofcffittfl^  n.  tkose  vko  d^  lum 
tbeEiL  [Jlfaiiir,X  BfaBtLlS^fhtHstamnto 
be  Hade  oM  nd  sgned  bf  ^  tke  Ofcnearip*  tbat  ii»  bj 
off  Ae  ofcrseerL  Bj«cl.  IT-tfaeBODoektobegmnlo 
« the  ofOTgcfs  who  shall  hie  ■■k  nyt  the  HsXJ^  Noir, 
who  are  the  tfici&ceis  iriio  aode  oat  the  fiit?  Takii^ 
those  two  ckotesakxM^  I  A—M  say  mM  the  omsccnu 
Theoy  bringiiig  the  inierpRftaCiiHi  daose  to  bear  od  tbe 
Biatler,  we  find  that  this  maf  be  done  bjr  a  ■lajoiilj  of 
then  ;  aad,  fbither,  that  a  notice  6t  any  sort  that  is  by 
the  act  required  to  be  gben  to  the  ofcrseens  may  be 
serred  oo  any  one  of  diem.] 

With  respect  todiedate^  theonusskmrf  tbe  year  is 
deariyfrtaL  The  cases  referred  to  are  qoite  beside  tbi& 
Tbe  Tji^Lsh  notice  in  Bmapkries  r.  C^tKmgwood  bad 
reference  to  something  to  be  done  at  a  fiitnre  time ; 
whereu,  a  date  speaks  of  a  tlni^  present  or  past.  Thb 
act  requires  tbe  notice  to  be  dated.  Tbe  year  being 
omitted,  how  can-it  be  said  that  the  doeement  has  that 
wbicb,'in  ordinary  l^al  intendment,  amoonts  to  a  date  ? 
Merely  gi^ii^  tbe  day  and  the  month,  b  neither  a  sob- 
stantial  nor  a  literal  complianee  with  the  act  ' 
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WiLDSy  <X'  J.    Thi8^  ia  an  aqt  of  (MttUament  of  i^eent       1846* 
(kte^  some  of  the  provisions  of  whick  have  not  yet  re^       ■ 
oeived  a  jodiekil  eonstnietioo  r  imd  it  is  ah  act  of  sach     Beenlbh, 
a  aatore  tl»t  k  is  extremely  difficult  to  draw  any  anak)gy<      Hookin 
from  olher  acts  having  different  ol^ctsin  view.    Where        Resp. 
ika  terma  of  a  pacticuhur  elause  are  friee  from  doubt  and 
mbiguityy  we  are  not  at  liberty  to  introduce  doubts  from 
sappoaed  analogies  to  other  parts  of  ihe  act*    Although 
I  feel  that  th6  .parties  may  possibly  have  been  misled,  I 
cBDDOt  bring  my  mind  to  doubt  what  was  the. intention 
of  the  legislature.  I  collect  from  the  language  of  section 
17.  and  of  the  £Mrms  Nos.  l€i^ '  and  *  1 1.  in  -schedule  (B.), 
that  the  notice  is  to  be.  dated :  and,  though  in  some  of 
the  preceding  forms  words  are  mtrodnced  she^i^g  more 
dslinctly  that  the  year  is  intended  to  beinserted,  I  think 
it  saffidently  appears  from  every  one  of  the  forms  that 
s  dale  is  required ;  and  Unquestionably  the  year  is  an 
cwwitid  part  of  a  true  date,  (a)    Finding,  then,  that 
tke  Iq^idatnre  has  requhred  these  notices  to  be  dated,  I 
do  not  fed  myself  at  liberty  to  inquire  into  the  reasons 
by  which  it  may  hai^  been  infltieBced.    The  word 
<< dated,**  followed  by  •^this       >        day  of— — 


99 


does,  I  think,  distinctly  indicate  that  the  document 
dKNdd  have  a  true  and  perfect  date,  of  which  I*oonsider 
the  year  an  essential  part  I  therefore  think  these 
notices  are  defective,  ^nd  that  the  decision  of  the  re- 
Tising  barrister  upon  thiis  point  wafs  wrong. 

With  regard  to  the  second  question,  though  not 
aeoBsary  to  determine  it,  still  it  may  be  convenient 
that  wer  dioold  expresis  the  opinion  we-  have  formed 
apon  it.  I  think  my  brother  Kinglake  has  given  it  an 
efiectoal  answer.  The  several  clauses  upon  which  it 
lams  are  the  10th,  the  IStb^  thelTth,  and  the  lOlsti 

(«)  In  Ccm»  Di$,  Fmt  (B^  bftt  i^o  year  is  mentioned,  that 
3.)^  it  it  saidj;  that,  if  a  deed  is  a  void  date;"  citiqg  2  RolL 
**li«  Ae  day  of  the'  monih,     27.  /.  22. 
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MICHAELMAS  TERM, 
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Bbbnlbn, 
App. 

HOCKIN, 

Resp. 


The  10th  section,  which  provides  for  the  issuing  of  the 
precept  by  the  town-clerk^  directs,  in  general  terms, 
that  it  shall  be  delivered  '^  to  the  overseers  of  the  poor 
of  every  parish  or  township"  within  the  city  or  bo- 
rough. The  ISth  section,  following  the  general  ex- 
pressions contained  in  s.  10.,  enacts  **  that  the  overseers 
of  every  such  parish  or  township ''  shall  make  out  lists 
o(  persons  entitled  to  vote,  and  goes  on  to  provide  that 
**the  said  overseers  shall  sign  such  lists."  And  s.  17. 
requires  the  notice  of  objection  to  be  given  ^  to  the 
overseers  who  shall  have  made  out  the  list"  in  which 
the  name  of  the  person  objected  to  shall  have  been  in- 
serted. If  we  want  to  know  what  the  legislature  in- 
tended by  adding  these  words  —  **  who  shall  have  made 
out  the  list"  —  I  think  we  cannot  fail  to  discover  it  by 
6^7  9'ki.  looking  at  the  101st  section,  by  which,  amongst  other 
c  18*  1. 101.  things,  it  is  enacted,  that,  in  the  construction  of  the  act, 
<*  the  words  *  overseers '  or  *  overseers  of  the  poor '  shall 
extend,  to  and  mean,  all  persons  who,  by  virtue  of  any 
oflSce  or  appointment,  shall  execute  the  duties  of  oie^ 
seers  of  the  poor,  by  whatever  name  or  title  such  per- 
sons may  be  called,  and  in  whatsoever  manner  they  may 
be  ap|K>inted ;  and  that  all  matters  by  thb  act  directed 
to  be  done  by  the  overseers  of  a  parish  or  township 
may  be  lawfully  done  by  the  major  part  of  such  over- 
seers; and  that,  wherever  any  notice  b  by  this  act 
required  to  be  given  or  setit  to  the  overseers  of  any 
parish  or  township,  it  shall  be  suflBdent  if  such  notice 
shall  be  delivered  to  any  oiu  of  such  overseers,  or  shall 
be  left  at  his  place  of  abode^  or  at  hb  cBke,  or  other 
place  fer  transacting  parochial  bosiDess,  or  shall  be  sent 
by  the  post,  free  of  postage,  or  the  postage  thereof 
being  first  paid,  addressed  to  the  overseers  of  the  par^ 
ticular  parish  or  township,  naming  the  parbh  or  town- 
ship, and  the  county,  cttv,  or  borough  respectively  to 
which  tlie  notice  to  be  so  sent  nay  rdatc^  without  add- 
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iDg  any  place  ofaliode  of  such  overseers.''    It  seems  to 
me  that  '*the  overseers  who  shall  have  made  out  the 
list"  means  no  more  than  the  overseers  of  the  particular 
parish  to  virhich  the  list  relates.    If  it  had  been  intended 
by  these  words  to  point  to  the  particular  overseers  who 
signed  the  list,  I  should  have  expected  to  find  an  ex- 
ception in  that  respect  engrafted  upon  the  words  of  the 
lOist  section.     Taking  the  several  clauses  together,  I 
think  the  act  is  not  susceptible  of  such  an  exposition  as 
will  sustain  this  objection.  .  In  my  judgment,  the  inten- 
tion of  the  legislature  is  satisfied  by  service  of  the  notice 
upon  any  one  of  the  overseers  whose  duty  it  is  under 
section  IS.  to  make  out  and  sign  the  list,  and  that  there 
is  DO  distinction  in  tbb  respect  between  an  overseer  who 
in  fact  signed  it,  and  any  other.    This  view  is  fortified 
by  the  remark  of  my  brother  Maule^  as  to  notices  of 
daim,  which  may  be  given  to  any  one  of  the  overseers* 
Upon  this  second  point,  therefore,  I  am  strongly  im- 
pressed that  tlie  objection  to  the  service  of  the  notice  is 
not  a  valid  one. 


1846. 

Beenlen, 
App. 

HocKur^ 
Resp. 


CoLTMAN,  J.  I  am  of  the  same  opinion  upon  both 
points.  No  one  could  have  entertained  a  doubt  but 
that  the  year  was  necessary  in  dating  this  notice,  if  all 
the  forms  had  been  precisely  like  No.  11.  The  only 
hesitation  has  arben  from  the  circumstance  of  some 
of  the  preceding  forms  containing  the  words,  '^  one 
thousand  eight  hundred."  This  slight  discrepancy  may 
possibly  have  arisen  from  the  hasty  manner  in  which 
alterations  are  sometimes  made  in  bills  during  their  pro- 
gress in  parliament  It  was  clearly  intended  that  the 
notice  should  be  perfectly  dated. 

The  second  objection  is  quite  untenable.  The  seven- 
teenth section  requires  the  notice  to  be  given  to  the 
orerseers  who  shall  have  made  out  the  list,  without  re- 
ference to  who  may  have  signed  it.    The  list^  when 
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1846. 

Bbbklvn, 
App. 

HooxiN, 
Resp* 


made  oat,  is  die  fist  of  aU  llie  ovcisiem'b :  imd  by  sBdioii 
101.,  it  is  declared  sufficient  if  any  notioe  recmirBd  faj 
the  act  to  be  given  to  the  overseen,  is  given  to  ma^  ditt 
of  sodi  overaeers.  To  hold  a.  17.  tonqoire^waerriee 
to  be  upon  the  oiU'aema  who  ngn  the  fiati^  vvooU  be  to 
deprive  the  aitBrpirt ntooi i  cwiae  of  iti  kgiliBiate  cKecL 


Mauls,  J.    I  alao  an  of  opiniaa  that  llie 

dated,  and  does  not  comply 
with  what  the  act  Teqaires.  That  part  of  flie  fimns 
Nos.  10.  and  11.  which  raises  the  qoestsoB,  is  thns*^ 
«*]>ated,this dayof r    Thephanand 


nxm  onderatanding  of  that  is,  diat  the  Uanks  ibaU  be 
fiUed  np  with  a  day  of  some  partirnlar  aaondi  oTa  par- 
ticnbr  year  of  tfm  Chratian  cakodar.  I'do  aot  think 
the  aot  woaM  be  oomfdied  widi  by  the  iuseitiun  of  the 
day,  the  month,  or  the  year  of  some  other  cakodar,  or 
the  year  of  the  Qegira,  or  the  style  adopted  in  Awnce 
in  her  repnfalican  days,  <ir  the  nnmber  of  days  from 
the  commencement  of  the  year,  (a)  The  day  is  to  be 
particularised  in  the  ordinary  and  accustomed  manner; 
and  that  k  not  done  miless  tiie  year  also  is  mentioned. 
Two  other  feims  in  tiie  sfine  -sdiednle,  Nob.  &  and  7^ 
have  been  refinred  to;  and  it  is  add,  that,  as  the  year  is 
expreased  in  dioae  cases,  it  is  not  to  be  impBed  here. 
That  argument  assames,  that,  wiiere  tiiere  are  two 
modes  of  expresung  the  same  thin^  if  bodb  are  ased 
in  the  same  instrument,  it  must  be  intended  that  they 
mean  to  convey  somediing  diflerent.  It  is  a  vmy  nsaal 
thing  to  vary  the  fonns  of  expression  in  writing  or 
speakii^;  bat,  certainly,  in  any  matter  of  bnArvs  it  v 
better  avoided.  No  inference^  however,  can  fiuri|y  be 
drawn  that  somethmg  cBBerent  is  meant,  becanse  two 

of  expresaon  that  are  equivalent  are 


(«)  <^,  *^dns  taeatj-ettsml  diy  of  ihe  ei^hdi  moath?" 
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used  in  the  same  documeDt.  It  is  clear  to  my  miad  .1846. 
that  the  natural  and  plain  sense  of  the  forms  under  '^— 
oonsideratioQ  requires  the  year  to  be  mentioned  in  ^bj^'«»*^> 
tke  date ;  and  the  construction  of  these  forms  is  not  jsookiw 
aflected  by  the  circumstance  of  a  little  more  particu<-  Resp. 
hrity  beii^  observed  in  some  of  the  preceding  formSi 
The  case  ot  Humphriei  t.  CtdUngtvood  has  no  applica^ 
tioik  The  objection  there  did  not  arise  upon  the  date 
of  the  docament*  The  notice  had  reference  to  an  act 
to  be  done  at  a  future  time ;  and  in  speaking  of  some- 
thing to  be  done  at  a  future  time^  as  was  well  4>bseryed 
by  Mr.  Greenmoodj  any  person  of  ordinary  inteiligeno^ 
woeld  understand  the  earliest  practicable  time  to  be  in- 
tended. But,  when  you  are  speaking  of  time  past,  no 
one  can  tell  what  year  you  mean  unless  you  specify  it. 
It  is  said  that  no  person  could. be. misled  by  this  notice, 
inasaiiich  as  it  could  refer  to  no  other  than  the  month 
q(  Augusij  1846.  No  doubt,  it  could  only  mean  that, 
consistently  with  what  ought  to  be  done.  But  the 
legislature  requires  that  to  be  expressed,  and  it  must  be 
expressed  in  clear  and  plain  language.  One  may  very 
well  conceive  that  a  practical  inconvenience  might  arise 
from  the  oniission  of  the  year:  for  instance,  a  party 
might  be  objected  to  year  after  year,  the  objector 
speculating  upon  the  chance  of  his  not  attending  to 
sustain  his  right;  seeing  a  notice  in  this  defective  form 
lying  on  his  table,—  having  been  delivered  in  his  absence, 
—he  might  imagine  it  to  be  a  notice  applicable  to  some 
former  year,  and  take  no  heed  of  it. 

With  respect  to  the  other  point,  I  agree  with  my 
kird  and  my  brdther  Coliman  that  there  is  nothing  in  it. 
The  thirteenth  section  of  the  6  &  7  VicL  c.  18.  in  terms 
requires  all  the  overseers  to  make  out  or  cause  to  be 
made  out  certain  lists,  and  it  requires  the  said  overseers 
to  sign  those  lists.  Then,  sect.  17.  requires  the  notice 
of  objection  to.be  given  to  ^*  the  overseers  who  shall 
ht?e  made  put  the  list  f  in  which  the  name  of  the 
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Beevlbn^ 
App. 

HoCKUf^ 

Resp. 
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person  objected  to  shall  have  been  inserted.  Then 
comes  sect.  101.,  which,  taking  as  the  subject-matter  of 
its  legislation  all  that  precedes  it,  enacts  **  that  all 
matters  by  this  act  directed  to  be  done  by  the  overseers 
of  a  parish  or  township,  may  be  lawfully  done  by  the 
major  part  of  such  overseers ;  and  that,  wherever  any 
notice  is  by  this  act  required  to  be  given  or  sent  to  the 
overseers  of  any  parish  or  township,  it  shall  be  sufficient 
if  such  notice  shall  be  delivered  to  any  one  of  such 
overseers,'*  &c.  Excluding  the  interpretation  clause, 
sects.  IS.  and  17.  would  require  the  lists  to  be  signed 
by,  and  the  notices  given  to,  all  the  overseers.  By  the 
operation,  however,  of  the  interpretation  clause,  notice 
to  any  one  of  the  overseers  is  notice  to  them  all. 


Williams,  J.,  concurred. 


Decision  reversed. 


Borough  (a)  of  New  Sabum. 


Nm).  1(). 


Charles  Richard  Norton,  Appellant,  The 
Town-Clerk  of  Salisbury,  Respondent. 


The  court  HnHIS  was  an  appeal  against  a  decision  of  the  bar- 
has  no  power  rister  appointed  to  revise  the  lists  of  voters  for  the 
to  hear  an  in                                           .          t 
appeal,  where  borough  of  New  Sarum^  expunging  the  name  of  the 

the  respond-     appellant  from  the  list  of  voters  for  the  said  borough, 

ent  fails  to 

appear,  unless 

the  appellant  has  served  upon  him  a  notice,  — -  under   the  6  &  7  VicL  c  18. 

t.  62., — of  his  intention  to  prosecute  the  appeal,  ten  days  at  least  hefore  the  first 

day  appointed  by  the  court  for  hearing  app^ds  —  that  is,  ten  dear  dttys,  exclusive 

both  of  the  day  of  service  and  of  the  day  so  appointed. 

(a)  VideAttamey'Generaly.     2  Phillips,  1.,  15  Law  Jowm., 
Tht  CarparatUm  of  Wareester,     Chan.,  p.  398. 
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in  respect  of  a  house  in  High  Street^  in  the  parish  of        I8i6. 
St.  Thowias.     The  respondent  not  appearing,  

Norton 
App. 
Kinglake^  Serjt.,  for  the  appellant,  prayed  that  the    The  Town- 
decision  of  the  revising  barrister  might  be  reversed, —      C^^*"!^  o^ 
upon  an  affidavit  of  service,  on  the  2nd  instant,  upon        ^^      ' 
the  respondent,  of  notice  of  the  appellant's  intention  to 
prosecute  the  appeaL     [Master  Park  intimated  to  the 
coart  that  the  notice  was  insufficient ;  the  sixty-fourth 
section  of  the  6  8c  7  Vict.  c.  18.  requiring  it  to  be  given 
ten  days  ai  least  before  the  day  appointed  for  the  hear- 
ing of  the  appeal,  and  there  not  being  ten  clear  days 
between  the  day  of  the  service  and  the  day  appointed 
for  hearing  the  appeals  for  this  term  —  Thursday^  the 
12ih  instant.]     The  court  having  appointed  too  early  a 
dty  for  bearing  these  appeals,  there  was  no  time  to  give 
ten  clear  days'  notice.     [Wildcj  C  J.     What  is  the 
date  of  the  revising  barrister's  decision  ?]     The  16th  of 
October.     [Wilder  C«  J.     Then  there  was  ample  time 
for  giving  notice.]     The  universal  understanding,  from 
the  words  of  the  sixty-second  section,  has  been,  that  the 
notice  to  the  respondent,  as  well  as  the  notice  to  the 
master,  must  be  given  within  the  first  four  days  of  the 
term.     If  that  be  not  the  proper  construction  of  the  act, 
it  cannot  be  contended  that  there  was  no  sufficient  time. 
Taking  this  to  be  the  day  appointed  for  the  hearing, 
the  notice  would   be  good.     IPVilde,  C.  J.     The  day 
appointed    was    the    1 2th ;    the    subsequent    days   are 
merely  days  of  adjournment.]     The  court  has  power  to 
extend  the  time :  for,  by  sect.  64*.  it  is  provided,  ^'  that, 
if  it  shall  appear  to  the  court  that  there  has  not  been 
reasonable  time  to  give  or  send  such  notice  in  any  case, 
it  shall  be  lawful  for  the  court  to  postpone  the  hearing 
of  the  appeal  in  such  case,  as  to  the  said  court  shall 
seem  meet.*'     That  proviso  can  only  apply  to  a  case  of 
this  sort;  for,  the  revision  of  the  lists  must  always  be 
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;  %  ^,  cocspteced  befiace  cfae  frit  dbj  of  IBrfmr^TP  fiorm. ;«} 
{JTddA,  C  J.  Nocfcing  caa  be  Bore  (Ssdnct  cfaaa  tfac 
KXtr-fiMTth  ^ectfim,     Ic  kcsis  so  me  clu  ve  kive  no 


TaeTav!!-    p0<rcr  to  hear  tins  appral-2     Tkis  ^  mc  so  nack  a 

kd  bf  tfae  rcspoodenCi'  mnArt  co  retiram  froia  gmng 
the  regaiar  oocke.     r^iui^C.  X     That  is  imsc  qoke  ia 


aa  tfae  appeOaoty  a  Iktie  m  the  oaciEre  of  fraad  on  the 
mpoi&dats'  po^t. }  Th&e  is  sooBethaig  Uke  surprise 
■pan  the  p^rtr  here. 

Wiuic,  C.  J.  I  shoold  have  been  verr  glad  to  hare 
been  able  to  discover  •anr  reasooaUe  ground  for  per- 
■littiiig  this  appeal  to  stand  over,  in  order  to  admit  of 
the  notice  being  nov  gjren.  Bet  I  find  noneu  In 
dealing  with  this  act  of  partiaaoent,  vhidihasibr  the  first 
time  delegated  to  a  court  of  lav  a  dntj  of  moch  interest 
to  the  conummitTy  it  behoves  ns  to  confine  onrselTes  as 
stricdj  as  maj  be  vithin  the  path  the  legislature  has 
marked  out  ibr  os»  This  appeal  havii^  been  called  on, 
and  no  one  appearing  on  behalf  of  the  respondent,  the 
appelant  produced  an  affidavit  of  scrrice  <ni  the  re- 
spondent, of  nodce  of  his  intention  to  prosecate  the 
appeaL  Comparing  the  day  of  service  of  that  notice 
with  the  day  appointed  by  the  coort  for  hearing  the 
appeals,  it  b  foood  that  there  is  not  an  interval  of  ten 
days,  as  required  by  the  sixty-fourth  sectioa:  and 
there  is  no  suggestion  that  a  reasonable  time  had  not 
elapsed  since  the  decision  of  the  revising  barrister  was 
pronounced,  for  giTing  such  notice,  provided  due  dili- 


(a)  6  &  7  rid.  e,  18.  #.  S2.  (6)  AnU,  VoL  II.  p.  203., 

1  Lmtw.  Reg.  Cms.  SS5. 
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gence  had  been  used.     By  section  62.  certain  condi-        184-6. 

tioDs  precedent  are  to  be  observed  by  the  appellant,        

before  he  can  be  heard.      That  section  enacts,  "  that      Nohton 
every  appellant  who  shall  intend  to  prosecute  his  ap-    ^,    ,p 
peal   shall,  within  the  first   four  days  in  Michaelmas      (jlerk  of 
term  next  after  the  decision  to  which  such  appeal  shall    Salisbukv, 
relate,  transmit  to  the  masters  of  the  court  of  Common  '^* 

Pleas,  the  statement  in  writing  so  signed  by  the  said 
revising  barrister  as  aforesaid  (a),  and  shall  also  there- 
with give  or  send  a  notice,  signed  by  him,  stating 
therein  his  intention  to  prosecute  the  said  appeal ;  and 
the  said  appellant  shall  also  give  or  send  a  notice, 
signed  by  him,  to  the  respondent  in  the  said  appeal, 
stating  bis  said  intention  duly  to  prosecute  such  appeal, 
m  the  said  court,'*  &c.  In  the  latter  part  of  this  clause, 
the  length  of  notice  is  not  merftioned.  But,  it  being 
afterwards  contemplated  that  cases  might  occur  in 
which  the  respondent  might  not  appear  to  sustain  the 
barrister's  decision,  there  is,  in  a  subsequent  clause,  an 
express  enactment  to  meet  that.  Section  64.  enacts 
^  that  no  appeal  or  matter  of  appeal  whatsoever  shall  in 
any  case  (with  an  exception  not  material  upon  the  pre- 
sent occasion)  be  entertained  or  heard  by  the  said 
court,  unless  notice  shall  have  been  given  by  the  appel- 
lant to  the  masters  of  the  court  of  Common  Pleas,  at 
the  time  and  in  the  manner  before  mentioned  ;  and  no 
appeal  shall  be  heard  ly  the  said  courts  in  any  case  where 
the  said  respondent  shall  not  appear^  unless  the  said  ap* 
pdlanl  shall  prove  that  due  notice  of  his  intention  to  pro^ 
ueute  such  appeal  was  given  or  sent  to  the  said  respondent 
ten  days  at  least  before  the  day  appointed  Jbr  the  hearing 
ofmch  appeal:^  and  then  comes  the  proviso  which  has 
been  somewhat  relied  on.  —  *^  Provided  always,  that, 
if  it  shall  appear  ^o  the  said  court  that  there  has  not 

(a)  6&7  rtc<.  c.  18.  *.42. 
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IM6^  uteu  rPMrwarwe  tone  to  give  or  wemd  son  BoCice  in  laj 
cmtf  k  skdl  be  hmtai  Sat  eke  soki  emit  io  fmtft""^ 
the  heJiHBg  of  tfaeafipeii  ni  snch  case^  as  to  the  said 
CDVt  sUi  seem  oieei.*  la  3kfarf)9K,  afips  71r  Qsrr- 
Orrk  «€  seen  efHoiAeri^  '^b'PP-v  ^^  eoort  rfcoaghg  tlie  tauniso 
applicabic^  aot  beciajg  tlie  aodoe  had  been  wamd  br 
the  iwy^MMMMMtj  bot  fyfinw.  thej*  thuughc  diere  was 
sooK  cobnr  far  sajia^  thac,  bj  reason  of  the  condoct 
of  the  respondcnCy  there  had  not  been  a  icaaonable 
tiaie  for  giving  the  nodce.  There  is  do  saggestioo, 
however^  in  this  cue^  of  aaj  ttet  tojasiofj  the  coortm 
acting  upon  that  prorsoL  The  decision  was  cone  to 
so  loog  ago  as  the  16lh  of  Qrfofcr,  and  nnrhing  oc- 
cnrrcd  to  prefect  the  ^ipcflant  finoai  giving  his  notioe 
at  once.  It  appears,  therelbre,  to  me  that  the  coodition 
upon  which  alone  the  power  of  the  court  to  entertain 
the  appeal  rests,  not  haring  been  obsened,  we  are  boood 
to  dedine  to  hear  it. 

CoLTMAM,  J.  I  am  of  the  same  opinion*  The  words 
**  ten  dajs  ai  leasf  have  received  a  jodidal  construc- 
tion in  TheQiieemT.  Tke  Astkes of  Sahq^  {a\t  being  held 
to  mean  the  given  nomber  of  dajs,  exdosive  of  the  first 
and  the  last.  The  necessary  ten  days'  notice,  therefore, 
clearly  has  not  been  given  in  thb  case.  No  aid  can 
be  derived  firom  the  proviso  in  the  sixty-fourth  section ; 
for,  it  is  impossible  to  say  that  the  appellant  had  not 
abundant  time  to  give  the  proper  notice. 

Mauijs,  J.  Ten  days'  notice  at  least  has  not  been 
given  in  this  case,  the  notice  having  been  given  on  the 
2nd  of  Nooemberj  and  the  day  appointed  for  the  hearing 
of  the  appeal  being  the  12th.  In  the  case  of  The  Qiteen 
V.  The  Justices  of  Salop,  the  court  of  Queen's  Bench 
decided  that,  under  the  4  &  5  /Fl  4.  c.  76.  5. 81., — which 

(fl)  3  N.S^  P.  286.,  6  DomL  P.  C.  28. 


10  VICTORIA. 


37 


requires  the  parish  appealing  against  an  order  of  re- 
moval, to  deliver  to  the  overseers  of  the  respondent 
parish  a  written  statement  of  the  grounds  of  appeal,  — 
fourteen  days  at  least  before  the  first  day  of  the  sessions, 
the  fourteen  days  must  be  clear  days,  exclusive  of  the 
day  of  delivery  and  of  the  first  day  of  the  sessions.  I 
think  that  was  a  perfectly  correct  decision.  The  words 
**  at  least  ^  must  have  some  meaning :  they  must  mean 
that  the  notice  is  to  be  so  delivered  that  there  shall 
elapse  ten  periods  of  twenty-four  hours  each  {a)  between 
the  day  of  its  delivery  and  the  day  of  hearing.  That 
has  not  been  done  here.  The  section  requiring  the 
notice  to  be  given  {s.  62.),  does  not  prescribe  the  quality 
of  the  notice :  the  termini  are  pointed  out  by  5.  64.  The 
sixty-third  section  {b)  shews  that  the  time  of  giving  this 
notice  has  nothing  whatever  to  do  with  the  time  of  the 
bearing.  The  party  whose  duty  it  is  to  give  the  notice, 
ought  to  bestir  himself  to  give  notice  as  early  as  con- 
veniently may  be  after  the  decision  has  been  pronounced. 
I  think  it  is  perfectly  clear  that  the  sixty-fourth  section 
prohibits  us  from  hearing  this  appeal. 


1846. 

NoUT(»N 

App. 

The  Town- 
Clerk  of 
Salisbury, 
Resp* 


V.  Williams,  J.,  concurred. 


Appeal  dismissed,  (c) 


(a)  Which  periods  must 
embnce  ten  calendar  day*, 

(6)  Which  enacto  "  that  the 
jodget  of  the  said  court  of 
Common  Pleas  shall,  as  soon  as 
may  be  after  the  fourth  day  of 
Mickaelmas  term  in  every  year. 
Bike  arrangements  for  hearing 
die  appeals  entered  as  aforesaid, 
and  shall  appoint  such  certain 
Hay  or  days,  either  in  term 
time  or  in  time  of  vacation,  as 
they  may  think  fit  and  neces- 
tiry,  —  but  as  early  as  conve- 


niently may  be,  —  for  the  ptir- 
pose  of  hearing  and  deciding 
such  appeals ;  and  the  said  judges 
shall  cause  public  notice  to  be 
given  of  the  time  and  place  so 
appointed  by  them  for  that 
purpose,  and  of  the  order  in 
which  such  appeals  will  be 
heard." 

(c)  See  the  next  case.  See 
also  Grover,  app.,  Bontenu^ 
resp.,  po9U  p«  70. ;  Pring^  app.^ 
Estcourt,  resp.,  jtosty  p.  73. 
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.: LIS     ■.z:-r.    A.in^imc.    Fsedekick    Hill, 

^~    -J!    ^x-  J'Hij  Ru  to  UTIK91  ooiiniic  'Jie  liecuioD  of  the  bar- 

"^    ''^  Tsier   iL'Uuicieu  M  nivi-*:  liie  uct  ot' voten  for  ihe 

,w    ar.  .(trauiix   II    l-i'M  iunua,  jvurr-jiiau  jn  ubjectiou  to  tlie 

'-    ^'^-  :uiu«  'I     lie    -t=injiiut:a[  Miair  kuuuaI  oq  the  list  of 

_~^^^   jj,  uwr*   or  ::e  suu  Junjuuu.  d  :Yssp«ctol''pruperty  situate 

e^:  ■:£    i    -u  j    ::e   niitMiJi  iV.  JTu^ntuw.  vitiiiii  liie  burougb. 

*"*,  "...  ^=*   ieusiuu  rt  Jit  n:v:aiiitt  J«rrisn;r  WJ3  pronounced 

:ue   -■  -■-■;  "'   -*:    *J*--'  "  -'«■'-!•««■'■-  -uni  M  ■Jui  ^(i  of  XtnvDt&erthe 

-™    e^s-*^'  :|,!.ie,.ji;-.    ^ve    luucs  :iJ  :iie  mssur,  and  also  to  the 

'  ~""_^. .,  -c>t.-vuiic':u    It    ii>  .ullucuu  xo  prusecuLe  the  appeal. 

....  ^    .3-  '."te  -e>i'vuv.cHt   lui  JCL-wari:^  tills  case  presented  the 

■*•*    **  siiue  .•!.'  «:-.:uu  ^lat  .trvn«  In  :b<  LidC  preceding  case. 

._uns    .  .',.-,.^■■1.   LT   :iie   iL'ceiiaci,  observed,  that,  unlesii 

""  .t^    ',       lit  >--ui'-    ft  "iwt  uiuT  cuuiii  consistently  grant  some 
„.tu<».>  iicUije-K'e.  Jf  -ar  uie  ^reawr  oomber  ol"lheap[>ealsthat 

itMi  .-».  o.  ^^^  ^^^^  4;t^rwi  aiust  be  J.»aiissed;  the  universal  un- 
i^i»i»  H.I'  -ii"^:**!*^"'!;  -Ji  -iw  (.'rattio;  having  been,  that  it  was  suf- 
)j.;.i(,  \^>i  .if.kHi  M  i\\<  ovtXix  to  the  respondent  at  the  time  uf 
.oi,!-;  I''-".  ■"  ^^^^^f^^^.^  lin;  a(.>^xn(I.  and  the  parties  having,  at  the  time 
jk.mwm  ■!»*■  \>i  ii*  '">£  ^^  ui*ii*."e.  uo  reason  to  anticipate  ilint  it  would 
i^  ji.p*ti.wi  |^|.jj  ^i  tj>  be  iusuffifcrient :  and  he  suggested  that  llic 
™**'  '^  oKirl  uiiithi  [wesibly  feel  warrantetl  in  adjourning  the 
-  tkrit:  wf  tk*  teuiaitiin^  appeals  until  next  Hilary  term, 
tNilttf  to  giw  the  a{>pellants  an  opportnnity  ofserving 


v^tivdWKi 


1  the  nietuitinie. 
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Wilde,  C.  J.     The  court  has  considered  with  great        1816. 

anxiety  what  is  the  construction  that  ought  to  be  put        

upon  this  act  of  parliament.     The  House  of  Commons       A»ey, 
has  thereby,  for  the  first  time,  dispossessed  itself  of  an         ^^^^^ 
important  part  of  its  constitutional  power,  and  delegated         llesp. 
the  exercise  of  it  to  this  court ;  at  the  same  time  enact- 
ing various  restrictions,  to  guard  against  any  encroach- 
ment on  the  power  it  still  preserves.     In  the  matter 
under  consideration,  the  authority  of  this  court  is  de- 
fined  in   terms   that  are   precise  and   distinct.      The 
decision  of  the  revising  barrister  is  to  be  conclusive, 
subject  to  an  appeal  to  this  court  under  certain  condi-* 
tions.     One  of  these  conditions  imposed  upon  the  ap- 
|)ellant  is,  that  he  shall  give  or  send  a  notice,  signed 
by  him,  to  the  respondent,  stating  his  intention  to  pro- 
secute the  appeal  {a) ;  and,  to  make  this  the  more  im- 
perative and  emphatic,  a  subsequent  clause  {b)  enacts 
that  ^*  no  appeal  shall  be  heard  by  the  court  (of  Com- 
mon Pleas),  in  any  case  where  the  respondent  shall  not 
appear,  unless  the  said  appellant  shall  prove  that  due 
notice  of  his  intention  to  prosecute  such  appeal  was 
given  or  sent  to  the  said  respondent  ten  days  at  least 
before  the  day  appointed  for  the  hearing  of  such  ap- 
peal."    When  the  legislature  is  thus,  for  the  first  time, 
giving  to  a  court  of  law  {c)  jurisdiction  over  rights  that 
have  always  been  the  subject  of  such  watchful  jealousy,  it 
is  in  a  peculiar  manner  incumbent  on  the  court  to  confine 
itself  strictly  within  the  limits  prescribed  for  it.     If  any 
of  the  provisions  of  the  act  are  too  stringent,  it  is  fitter 
for  the  legislature  to  relax  them,  than  for  this  court  to 
itisume  a  power  of  extension  and  indulgence,  where  the 


(a)  6  &  7  Fic/.  c.  1 8.  *.  6*2.  controverted  elections  were  de- 

(6)  Section  64.  cided  by  the  ordinary  courts, 

(c)  In  the  6th  volume  of  the  As  to  this  somewhat  startling 

l^m Review,  p.  ^77m  it  is  stated  proposition^     see     also   4  Lau> 

that,  formerly^  questions  as  to  Rev.  299* 

D  4 
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words  of  the  act  are  precise  and  unambiguous.  The 
court  is  or  opinion  that  *'  ten  days  at  least,"  means  ten 
clear,  full,  and  complete  days,  and  not  nine  days  and 
fractions  of  other  two  days.  Such  being  the  opinion  of 
Re»p.  the  court,  has  this  appellant  performed  the  condition 
upon  which  alone  the  court  has  authority  to  hear  his 
appeal  ?  He  clearly  has  not  done  so.  A  deliberale 
deviation  from  an  enactment  ao  express  and  positive  in 
its  terms,  would  induce  a  mischief  much  greater  than 
any  inconvenience  that  can  arise  from  the  blunder  of 
the  appellant  in  this  case.  Upon  the  ground,  therefore, 
that  the  right  of  appeal  against  the  decision  of  tlie 
revising  barrister  is  given  only  upon  a  condition  which 
has  not  been  complied  with  in  the  present  case,  the 
court  is  unanimously  of  opinion  that  the  appellant  is 
not  in  a  situation  to  be  heard. 

Postponing  the  consideration  of  the  appeals  to  the 
next  term,  as  suggested,  would  not  have  the  eflect  of 
relieving  the  parties  from  the  difficulty.  The  day  ap- 
pointed by  the  court  for  the  hearing  of  the  appeals 
would  still  remain  the  same.  Unless,  therefore,  the 
court  is  prepared  to  act  in  a  manner  that  would  be 
wholly  inconsistent  with  judicial  gravity  and  decorum, 
by  resorting  to  a  mere  subterfuge  in  order  to  get  over  a 
supposed  difficulty,  the  objection  that  now  presents  itself 
would  nut  be  at  all  lessened  by  the  lapse  of  time. 

Appeal  dismissed,  (a) 

(a)  And  tee  Grmmr,  app.,  a3\iFring,Kf^.,Btte<mn,iet^, 
Boatemt,    re»p,,    pott,   p..  70,      ptwf,  p.  73. 
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184<6. 


Borough  of  Malmesbury. 

Hekrt  Gale,  Appellant,  Thomas  Chubb, 

Respondent. 

Nov,  19. 

LFENRY  GALE  objected  to  the  name  of  Hercules  The  corpora- 

Flayer^  and  the  names  of  seven   other  persons^  tionofj/. 

being  retained  on  the  list  of  capital  burgesses,  being  ^^^^  classes 

freemen,  of  the  borough  of  Malmesbwy,  entitled  to  vote  of  burgesses 

in  the  election  of  a  member  for  the  said  borough.     Ser-  ^^  ^eemen 

tice  of  the  several  notices  of  objection  having  been  ad-  burgesses  (in 

mitted,  the  facts  of  the  case  were  agreed  on  both  sides  whom  done 

to  be  as  follows  :  —  ^^  ^^^.^^  ^ 

The  corporation  of  Malmesbury  consists  of  four  classes  prior  to  the 

of  bursesses  or  freemen.     The  first  class  is  composed  P^°K  of  the 

'^            reform  act) 
of  an  alderman  and  twelve  other  burgesses  or  freemen,  2.  Assist- 

called  **  capital  burgesses.*'  The  second  class  consists  of  *"*  burgesses 

twenty-four  burgesses  or  freemen,  called  "  assistant  bur-  holders 4 

gesses.'*    The  third  class  comprises  forty-eight  burgesses  Free  bur- 

or  freemen,  called  « landholders."    And  the  fourth  class  «^^  ""^  ^r" 

moners.    Va- 

consists  of  an  indefinite  number  of  burgesses  or  free-  canciesMn  the 

men,  called  "  free  burgesses,  or  commoners."  ^^^^^  c**^  *'^ 

All  persons  becoming  members  of  the  corporation   the  fourth'^bT 

are  first  admitted  thereto  as  **  free  burgesses,  or  com-  seniority^  and, 

moncrs,"  and  so,  in  the  first  instance,  become  members  ^?       ^^^*^^ 

classes  re- 
ef the  fourth  class,  which  is  the  lowest  grade  of  free-   siiectively,  by 

men ;  and  the  qualification  for  a  free  burgess  or  com-  election :  — 
moner  appears  by  an  entry  fn  a  book  kept  for  recording  ^^^  who  Vas 

the  proceedings  of  the  corporation  of  the  borough,  a  a  member  of 

tlie  fourth 
^>  h  ^9^^  ^f  ^'^^  before  the  1st  of  March^  1831,  and  became  a  "  capital 
burgess^**  by  election,  after  that  day,  is  not  disqualified  as  an  elector  by  the 
S  ^.  4.  c.  45.  «.  32. 
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1 84^6.        ^^'^W  ^  viudi  is  mnnpKfid  la,  waai  k  lo  be  oofuid«:red  as 


A|*p. 


a  part  of  this  case,  [a 


(«)  The  entry  wwt  as  ic^ 
loirs:  — "  At  a  gesienl  csonit 
cf  Ik  Bud  IjOBtaigli,  laimffli 
lius  9&  dar  of  ^«%,  18^7,  ai 
the  ooBODon  fcaS  called  8L 
J^iak%  viduB  and  fca  the  snd 
boroai^if  before  C  Asrvm^  al- 
dcnBaa,  cod  £.  Kmlt,  &c.  Ac^ 
capital  buigewes  of  tbe  said 
Iwwigh,  for  ibe  gf'aeia] 


berelofofv  genenCr  called  oom- 
HKmefs,  azidstasing  and  srirHng 
aeooiiiits,  and  espooaJlj  (pnr- 
suant  to  public  nodoe  for  tbe 
porpoee  gives)  for  dedarii^ 
tbe  rigbts  aod  qaalifiranons 
wbicfa  peraoos  nrast  baxe  and 
possess  efiectaiallT  to  daim  ad- 
miasioD  as  free  bargesBcs,  or 
mmmoneiSy  and,  as  socb,  naem- 
ben  of  tbis  oorporaiioii,  and 
for  what  canses  asj  of  xbe  said 
free  bux^aKS  or  commaoersy 
after  tbeir  admtsiinn-  maT 
forfeit  and  lose  tbeir  ligbts  as 
sucb  free  biiigesses  or  oooaixKro- 
ers,  and  may  te  disfrancbiscd 
or  amored,  &c 

'^  This  court,  poTsnant  to  tbe 
aaid  notice,  bare  inspected  tbe 
hockM  and  other  antient  and 
modem  written  docoments  of 
and  relating  to  this  boroogb. 
and  bare  also  examined  tbe 
most  antieot  inhabitants  of  tbe 
said  borough ;  and  do  therefore 
«ledare,  and,  as  far  as  they  can, 
determine,  as  follows,  ris.  — 

*'  That  every  son  of  a  free 
burgess,  or  commoner,  in  his 
own  right,  he  being  at  tbe  time 
of  claiming  admission  of  tbe 
age  of  twenty-one  years,  and 
married,  and  also  a  parishioner 
of  one  of  tbe  parishes  within 


aaid  likewise  at 


wiibas  liie  Uunaqdi,  is  entitled 
to  lie  achiii23nd  a  £ree  boigess 
cr  cjBiinMKDer  of  mis  Iwioi^ih  i 
^  Tkai  CTVST  aun  wbo  has 
married  a  fstst  bogeas'a  daogfa- 
tar,  be  beii^  at   Ae  time  of 


and  bis  wiiie  lirii]^  (but  not 
oiberwiBe),  be  beii^  ako  of  the 
a^  of  twenty-one  yearly  and 
a  psnahJoaer  of  one  of  die 
pariibes  within  die  boron^^ 
and  aa  inbahitaat  bonaeboldcr 
in  an  entiie  tenement  (and  not 
an  inmate)  wiiliin  tbe  boroo^, 
is  entitled  m  be  admitted  a  free 
bmgeis,  or  commooer,  of  this 
borongh  ;  bot,  a  free  borgieas's 
dangbier,  baring  once  married, 
cannot  oommnniatte  to  a  snb- 
aeqnent  husband  a  ri^t  to  ad- 
mission ;  nor  wiO  sndi  sab- 
seqnent  marri^e  give  to  the 
SODS  or  danghteis  of  sodi  hus- 
band by  anodier  wife  any  right 
to  admission  : 

*^  That  no  son  of  a  free 
burgess  bora  before  his  father 
shall  bare  been  admitted  in 
coort  a  freie  bnrgess,  is  entitled 
to  be  admitted  a  free  borgess : 

*^  That  no  daughter  of  a  free 
burgess  born  before  her  father 
shall  have  been  admitted  in 
court  a  free  burgess,  can  com* 
municate  to,  or  invest  any  hus- 
band of  her  with,  any  right  or 
title  to  be  admitted  a  free 
bui^ess: 

"  Disqualifications  and  causes 
for  rejection  and  amoval,  vis.— 
conviction    of    felony,    either 
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As  Tacancies  occur  in  the  first-named  three  classes,        1 846. 

they  are  all  filled  up  from  the  fourth  class,  called  free        

burgesses,  or  commoners,  in  the  following  manner : . —        Calk, 
A  vacancy  in  the  third  class  is  supplied  by  the  senior       ^ 
free  burgess,  or  commoner,  who  thereupon  becomes,  of        Resp. 
right,  a  landholder,  without  any  election  or  appoint- 
ment*    When  a  vacancy  happens  in  the  second  class, 
it  is  filled  up  by  a  member  of  the  third  class,  by  elec- 
tion, the  electors  being  the  capital  burgesses  and  assist- 
ant burgesses  forming  the  first  and  second  classes ;  and, 
in  the  event  of  a  vacancy  in  the  first  class,  an  assistant 
burgessy  or  member  of  the  second  class,  is  elected  to 
supply  such  vacancy,  by  the  remaining  capital  burgesses, 
or  members  of  the  first  class. 

Before  the  passing  of  the  reform  act,  2  W.  4.  c.  45., 
the  right  of  electing  two  members  of  parliament  for  the 
borough  of  Malmesbwy  had  long  been  exercised  by  the 
thirteen  capital  burgesses  or  freemen  only.    By  that  act, 
the  borough  of  Malmesbwy  was  put  into  schedule  (B.), 
and  has  since  returned  only  one  member ;  and  the  elec- 
tors have  consisted  of  such  of  the  capital  burgesses  as 
were  admitted  free  burgesses  by  right  of  birth,  and  10/. 
householders  of  MalmesburyBXid  of  the  adjoining  parishes. 
The   electors   for   the   borough   number  at  present 
about  330 ;  of  whom  eight  are  on  the  register  as  capital 
burgesses.     The  remaining  five  of  the  thirteen  capital 
burgesses  were  originally  admitted  freemen  by  right  of 
marriage;  but  they  have  been  omitted  from  the  list  of 
freemen,  by  the  town-clerk,  in  consequence  of  three 
persons  who  were  capital  burgesses  by  right  of  mar- 
riage, having  been  some  years  ago  objected  to,  and  ex- 
punged by  the  revising  barrister,  on  the  ground  that 

before  or  after  admission^  —  not  householder  in  an  entire  tene- 

bno^  at  the  time  of  admission,  mcnt  within    one  of  the  said 

Of  tt  any  time  after  admission  parishes  within  the  borough." 
<<^Dg  to   be,    an    inhabitant 


&▼  tile  tbirtv-second 

OB  objected  to, 

.ir  -zaniBionery  on  the 

sr    r    trHu  !sriiig  been  the 

tux-  ?rtmiiTPfi  befiire  Hercules 

3Mt   '3e  'Sui  Eierades  Player  pos- 

•ii  M«^  --cBer  -■Til  iriF  r.nm'ficgniOBs  to  entitle  him 

He  afterwards 
Hstant  burgess, 
art  -ruuiT.  ,  n  aie  Isa  4  Jaae.  :&34b,  was  elected  a 
-zatai    ~ar-2<e»  or    ne  .urmiauoiL.     He  has  eyer  since 

3  :s08  jees  m    nhatiiLTnt  householder, 


fliS*^! 


-^SLTfi   issesusx  xod  jat  m  inmate),  within  the 
:£  jtaLmesomrn,  and  aas  beesa  duly  registered 
-nnr:«*ii  :o  vote  for  x  member  of  pariia- 

his  election  as  a  capital 


n  made  to  EHerades  Player  being  on  the 
Is.  diet  he  is  excluded  by  the  thirty* 


ni  the  rdbnn  act,  because  he  was  ekcttd 
-SOB  subsequently  to  the  1st  of  Marcky  1951, 
3T  which  he  claims  a  right  to  vote,  mcamei 
^ncs:  :n^  Deriod,  by  election  as  a  capital  burges&  mal 
HOC  IS  a  '.eeaan  by  birth ;  and  that,  in  fact,  afli  fik 
ozcitui  bcr jesses  previous  to  the  passing  of  the  ndlnna 
act.  voted,  noC  by  right  of  birth  or  of  serrko&L  «r»it 
marriage,  but  as  elected  capital  burgesses. 

On  the  other  hand,  it  was  conteodAL  dua.  :]i^  Ai 
original  right  of  Herades  Ptaymr  t»  aJhrafifami  nj^^x  iin»- 
gess  or  freeman,  was  in  resided  of  kiid;.  miE  tiuc  Tiffic 
was  the  foundation  of  every  sshfif^gtien:  ju^rmicsmsir  n 
the  borough,  until  his  n^jht  T<>  vcot*  ft?  n  mnizai  lunpsss 
tiecaoie  matured  uixScr  ihe  kw  ii>  i:  sti%iK!  itetim  De 
zif i^yii.:^  v7^  tlj^f  r^.\ifT32  ^-^^  }^.  cnnu  v^itnu  tut  imiTMOi 
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the  right  to  vote  in  favour  oFa  person  thereafter  elected,        1846. 
made,  or  admitted  a  burgess  or  freeman  in  respect  of       — 
birth  ;  and  that  the  case  was  entirely  free  from  the  mis-        Galb, 
chief  intended  to  be  guarded  against  by  the  act,  of  in-       Cbubb 
undating  the  constituency,  the   number   of  voters  in         llesp. 
Malmednu-y  being  limited    to   thirteen.      And  it   was 
urged    that   the   effect   of  a  decision  to   the   contrary 
would  be  to  disfranchise  all  the  capital  burgesses,  and 
leave  the  corporation  unrepresented. 

The  revising  barrister  decided,  upon  these  facts,  that 
Hercules  Player  was  a  person  entitled  to  vote  as  a  bur- 
gess and  freeman  elected  and  admitted  in  respect  of 
birth ;  and  he  retained  his  name  upon  the  list  of  free- 
men. 

The  validity  of  the  objections  to  the  names  of  the 
seven  other  persons  depending  upon  the  same  statement 
of  facts,  and  upon  the  same  point  of  law,  their  cases 
were  consolidated  with  the  principal  case,  and  the  town- 
derk  of  the  borough  of  Malmesbury  named  the  respon- 
dent in  such  consolidated  appeal. 

The  question  for  the  opinion  of  the  court  is,  whe- 
ther, under  the  circumstances  mentioned  in  the  above 
statement  of  facts,  the  said  Herades  Player  and  the  said 
seven  other  persons  named  in  the  said  list,  are  persons 
entitled  to  vote  as  burgesses  and  freemen  admitted  in 
respect  of  birth.  If  the  court  are  of  that  opinion, 
then  the  list  is  to  stand  without  amendment.  If  the 
court  are  of  a  contrary  opinion,  then  the  name  of 
Hercules  Player  and  those  of  the  said  seven  other  per- 
sons are  to  be  expunged  from  the  said  list* 

Coctbumj  for  the  appellant.  The  question  in  this 
case  turns  upon  the  construction  of  the  thirty-second 
section  of  the  2  JV.  4.  c.  45.,  which  enacts  "  that  every 
person  who  would  have  been  entitled  to  vote  in  the 
election  of  a  member  or  members  to  serve  in  any  future 
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1846.        parliament  for  any  city  or  borough   not   included  in 

the  schedule  marked  (A.)  to  this  act  annexed,  either 

j^^^'  as  a  burgess  or  freeman,  or,  in  the  city  of  London,  as  a 
Chubb,  freeman  and  liveryman,  if  this  act  had  not  been  passed, 
Resp.  shall  be  entitled  to  vote  in  such  election,  provided 
such  person  shall  be  duly  registered  according  to  the 
provisions  hereinafter  contained."  And,  after  providing 
for  residence,  the  clause  proceeds:  —  "  Provided  always, 
that  no  person  who  shall  have  been  elected,  made,  or 
admitted  a  burgess  or  freeman  since  the  1st  day  of 
March f  1831,  otherwise  than  in  respect  of  birth  or  ser- 
vitude, or  who  shall  hereafler  be  elected,  made,  or  ad- 
mitted a  burgess  or  freeman,  otherwise  than  in  respect 
of  birth  or  servitude,  shall  be  entitled  to  vote  as  such  in 
any  such  election  for  any  city  or  borough  as  aforesaid : 
Provided  also,  that  no  person  shall  be  so  entitled  as  a 
burgess  or  freeman,  in  respect  of  birth,  unless  his  right 
be  originally  derived  from  or  through  some  person  who 
was  a  burgess  or  freeman,  or  entitled  to  be  admitted  a 
burgess  or  freeman,  previously  to  the  1st  day  of  March, 
1831,  or  from  or  through  some  person  who  since  that 
time  shall  have  become,  or  shall  hereafter  become,  a 
burgess  or  freeman  in  respect  of  servitude."  Was 
Player  entitled  to  be  elected  a  burgess  or  freeman  in 
respect  of  birth  or  servitude  at  the  period  named  in  the 
act?  He  was  duly  admitted  a  "  free  burgess  or  com- 
moner," by  right  of  birth,  prior  to  the  1st  of  March, 
1831.  He  afterwards  successively  became  an  ^*  assist- 
ant burgess "  by  seniority,  and  a  "  landholder "  by 
election.  In  June,  1834,  he  became  a  ^^  capital  bur- 
gess," not  as  matter  of  right,  but  by  election;  and 
therefore  he  is  not  within  the  exception  in  section  32. 
[Wilde,  C.J.  Your  argument  would  exclude  from  the 
right  to  be  registered  all  capital  burgesses  elected  since 
the  1st  of  March,  1831.]  Precisely  so.  The  act  in- 
tended  to  preserve  certain   existing  rights.     Election 
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imports   choice.      iMaule^  J.     The  act  assumes   that        1846. 

there  may  be  persons  elected  or  admitted  burgesses  or        

freemen  since  the  1st  of  March,  1831,  who  may  be  re-         Gale, 
gistered.      Wilde,  C.  J.    There  was  probably  no  clause       Chubb 
in  the  whole  bill  that  was  more  debated  in  parliament        llesp. 
than  this  thirty- second.     I  cannot  entertain  the  least 
doubt  upon  it.]     A  construction  in  favour  of  this  per- 
son's right  to  be  registered  will  let  in  a  large  portion  of 
the  mischief  the  statute  designed  to  remedy. 

Wilde,  C.  J.     It  is  quite  clear  that  the  legislature, 

by  the  thirty^second  section  of  the  reform  act,  intended 

to  preserve   rights   like  the   present   as   they   existed 

before  the  1st  day  of  March,  1831.     Player  had  before 

that  day  a  right  to  vote  as  a  burgess  or  freeman  in 

respect  of  birth,  provided  he  should  be  subsequently 

elected.     The   line  must  be  drawn  somewhere.     The 

legislature  has  made  it  necessary  that  the  party  should 

be  elected  in  respect  of  a  right  by  birth  or  servitude 

possessed   by   him   before   the   day  mentioned,   or   in 

respect  of  a  right  by  birth  derived  from  or  through 

some  person  who  was,  or  was  entitled  to  be  admitted,  a 

burgess  or  freeman  previously  to  that  day,  or  from  or 

through  some  person  who  since  that  time  shall  have 

become  a  burgess  or  freeman   in  respect  of  servitude. 

This  individual  was  born  under  circumstances  which 

made  him  eligible  as  a  capital  burgess  when  election 

should  become  necessary.     He  therefore  does  not  fall 

within  the  exclusion  of  the  first  proviso  in  sect.  32.    The 

legislature  never  intended  to  take  away  inchoate  rights 

of  this  description. 

The  rest  of  the  court  concurred. 

Arnold^  for  the  respondent,  asked  for  costs. 
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I8i6. 

Galk, 

App. 

Chi'bb, 
Ucsp. 


Cockbum^  corUrdy  observed  tliat  the  cose  was  one  that 
fairly  admitted  of  doubt,  and  that  the  revising  barrister 
had  invited  an  appeal. 

Per  curiam.  We  do  not  think  there  is  doubt  enough 
to  exempt  the  appellant  from  the  payment  of  costs. 

Decision  affirmed,  with  costs. 


Nov.  19. 


County  of  Westmoreland. 

Thomas  Busher,  Appellant,  John  Thompson, 

Respondent. 


Christian  Name  and 
Surname  of  each 
Voter      at      full 
length. 

Place  of  Abode. 

Nature  of 
QualiflcatloD. 

Street,  Lane,  Ac., 
where  the  Pro- 
perty U  iltaate. 

Thomas  Busher. 

Highgatc  Kendal. 

One  third  Share 
of      Burgage 
Houses     and 
Garden. 

Head  of  Cap- 
tain French 
Lane. 

A.  claimed  HP  HE  claim  of  Thomas  Busher  to  Iiave  his  name  in- 
to vote  in  ^  serled  in  the  list  of  voters  for  the  township  of 
respect  of  a  ' 

burgage  tone-  Kendal^  and   Park  and  Castle  lands,  was  objected  to. 

ment  in  an        The  claim  was  as  follows :  — 

antient 

borough.  The 

case  found, 

that  burgage 

tenements 

within  the 

borough  had 

always  been 

conveyed  by 

deed  of  grants 

or  bargain 

and  sale,  without  livery  of  seisin,  and  without  a  lease  for  a  year,  or  any  inrol- 

ment ;  that  no  surrender  or  admittance  was  required,  nor  was  any  fine  paid  upon 

descent  or  alienation ;  that  the  mode  of  descent  was  agreeably  to  the  common 

law,  except  that  females  inherited,  not  as  coparceners,  but  by  seniority  ;  that  the 

interest  of  Sifeme  covert  was  passed  without  any  separate  examination  of  the  wife ; 

that  the  widow  of  a  person  dying  seised  of  a  burgage  tenement  had  the  whole 

during  her  chaste  viduity ;  that  burgage  tenements  had  always  been  devisable  in 

the  same  way  as  ordinary  freeholds  (a)  ;  that  they  were  held  subject  only  to  the 

payment  of  certain  fixed  annual  rents  payable  to  some  individufd  ;  and  that  no 

other  services  had  been  performed  or  payments  made  in  respect  of  them :  — 

Held,  that,  in  the  absence  of  evidence  on  the  face  of  the  case  to  shew  that  the 
freehold  was  in  any  other  person,  it  must  be  assumed  that  A.  had  such  a  freehold 
tenure  as  to  entitle  him  to  be  registered,  the  value  being  sufficient. 

(a)  Vide  post^  p.  50.  n.  (a). 
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Thomas  Busher  is  one  of  the  owners  of  certain  houses        1846. 

situate  within  the  township,  and  within  the  limits  of  the        

ancient  borough,  of  Kirkby-in-Kendah     The  houses  are      Bobber, 
what  is  called   burgage  tenure ;  and  Thomas  Busker^s    Thompson 
interest  in  the  annual  value  of  the  said  houses  exceeds        Resp. 
iOs.y  but  is  less  than  10/. 

Besides  the  tenements  held  by  burgage  tenure,  —  of 
which  there  are  many, — there  are  other  tenements  within 
the  borough  which  are  of  ordinary  tenure  —  of  free  and 
common  soccage — and  which  are  conveyed  by  the  mode 
of  assurance  adapted  to  the  passing  of  freetiold  estates, 
and  descend  according  to  the  rules  of  the  common  law. 
The  burgage  tenure  within  the  township  differs  from 
the  ordinary  freehold  tenure,  in  this,  that  burgage  tene- 
ments have  always  been  conveyed  by  deed  of  grant,  or 
bargain  and  sale,  without  livery  of  seisin,  and  without  a 
lease  for  a  year,  or  any  inrolment.     No  surrender  or 
admittance,  however,  is  required ;  nor  is  any  fine  paid 
upon  descent  or  alienation.     There  is   no   record  of 
courts-baron,  or  customary    courts,  having  ever  been 
held  within  the  township ;  though  a  tradition  exists  that 
such  courts  were  formerly  held,  and  that,  upon  every 
change  of  tenant  of  a  burgage  tenement,   a   ^^  God's 
penny  "  only  was  paid,  but  no  fine. 

The  mode  of  descent  of  such  burgage  tenements  fol- 
lows the  common  law  mode  of  descent,  excepting  that, 
where,  by  the  common  law,  several  females  would  in- 
herit as  coparceners,  by  the  custom  of  burgage  tenure, 
the  eldest  inherits  to  the  exclusion  of  the  rest. 

The  custom  with  regard  to  Jemes  covert  has  always 
been,  that  husband  and  wife  have  conveyed  the  burgage 
tenements  of  the  wife,  by  such  deed  of  grant,  or  bargain 
and  sale,  as  before  mentioned,  and  without  any  separate 
examination  of  the  wife ;  and  that,  upon  the  death  of  a 
person  dying  seised  of  a  burgage  tenement,  and  leaving 
t  widow,  such  widow,  instead  of  dower  by  the  common 
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1846. 

BUSREB, 

App. 

THOMPSON;, 

Resp. 


law,  has  had  the  whole  of  the  burgage  tenements  of 
which  her  husband  died  seised^  during  her  chaste 
viduity ;  but  such  widow  has  had  no  dower  or  free- 
bench  out  of  any  tenement  conveyed  by  the  husband 
during  coverture  —  her  title  to  such  dower  or  free- 
bench,  being  confined  to  the  tenements  or  estate  of 
which  the  husband  dies  seised.  In  the  township  of 
Kirklandy  which  adjoins  the  township  of  Kendaly  but  is 
without  the  limits  of  the  ancient  borough  of  Kirkby^ri'* 
Kendalj  there  are  burgage  tenements,  the  customs  with 
respect  to  which,  as  to  alienation,  descent,  and  in 
all  other  respects,  are  the  same  as  apply  to  burgage 
tenements  in  Kendal,  except  that,  upon  alienation,  the 
deed  of  alienation  is  presented  at  the  manor  court;  but 
no  admittance  takes  place.  There  arc  copyhold  tene-> 
ments  within  the  manor  of  Kirklatid. 

Burgage  tenements  have  always  been  devisable  in 
the  same  manner  as  ordinary  freehold  estates,  (a)  They 
are  held  subject  only  to  the  payment  of  certain  fixed 
annual  rents,  some  of  which  are  payable  to  the  lords 
of  the  manor,  and  others  to  private  individuals,  who 
have  an  undoubted  right  to  enforce  payment  of  these 
fixed  annual  rents,  by  entry  and  distress.  No  other 
services  have  been  performed,  or  payments  made,  in 
respect  of  these  burgage  tenements. 

The  owners  of  these  tenements  voted,  in  respect  of 
these  burgage  tenements,  at  the  elections  for  the  county 
of  Westmoreland^  in  1818,  1820,  1826,  and  1832;  but, 
whether  they  did  so  in  the  exercise  of  an  admitted  right, 
or  by  mutual  consent,  was  not  shewn. 

There  are  within  the  barony  of  Kendal  (within  which 
the    borough    of  Kirkby-in-Kendal    is    situate)   divers 


(a)  Before  the  statute  of 
wills,  freehold  lands  were  de- 
visable only  by  local  custom. 
Under  that  statute  they  might, 
as  to  two- thirds  of  lands  held 
by  knight's  service,  and  as  to 
the  whole  of  those  held  in  so- 


cage, be  devised  by  will  in 
writing ;  upon  which,  however, 
certain  restrictions  were  imposed 
by  the  statute  of  frauds,  and 
others  by  the  7  JT.  4.  &  1  VicU 
c.  26. 
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castomary  tenements,  which  are  conveyed  by  deed  of 
grant,  or  bargain  and  sale,  without  surrender ;  but  with 
regard  to  whicli,  upon  every  change  of  tenant,  by  aliena- 
tioD,  descent,  or  devise,  as  well  as  upon  the  death  of 
the  lord,  admittance  at  the  manor  court  is  necessary ; 
and  fines  (some  arbitrary,  but  for  the  most  part  certain), 
and,  in  some  instances,  heriots,  are  payable.  The  owners 
of  these  customary  tenements  also  perform  suit  and  ser- 
vice at  the  customary  courts,  which  are  regularly  held 
within  the  several  manors.  In  other  respects,  the  cus- 
toms as  to  descent,  and  as  to  a  widow's  estate  in  her 
hosbaod's  lands,  and  as  to  the  power  of  disposition  by 
will,  are  the  same  with  regard  to  burgage  tenements 
and  to  the  customary  tenements  alluded  to. 

It  was  contended,  on  behalf  of  Busker^  that  the 
houses  were  of  freehold  tenure,  and  that  an  interest  to 
the  extent  of  405.  by  the  year  was  sufficient  to  support 
his  claim. 

The  revising  barrister  decided,  that  the  houses  were 
not  of  freehold  tenure;  and  that,  as  their  clear  yearly 
value  to  Busker  did  not  amount  to  10/.,  they  were  in- 
sufficient to  support  his  claim. 


1846. 

BUSHER^ 

App. 

Thompson, 
Reap. 


Cockbum  (with  whom  was  Stock),  for  the  appellant. 
The  question  is,  whether  the  houses,  in  respect  of  an 
interest  in  which  the  appellant  claimed  to  be  registered, 
are  of  freehold  or  customary  tenure.  The  distinction 
pointed  out  in  Heywood  on  Coimlj/  Elections  {a)  is, 
whether  the  intervention  of  the  lord  is  or  is  not  neces- 
ary  to  perfect  the  alienation.  {^IVilde,  C.J.  What  is 
there  in  the  statement  submitted  to  us  importing  that 
the  fee  is  in  the  lord?]  Nothing.  [M?m/^,  J.  The 
question  seems  to  be,  whether  there  may  be  a  valid 
custom  to  pass  lands  without  livery.]  Littleton^  treating 
rftenure  in  burga<^e,  says(i):  "Tenure  in  burgage  is. 


(a)  Ch.3.  pp.  77  — 85. 


(6)  Sections  162—167. 
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App. 

TflOMPSONy 

Resp. 


where  an  ancient  borough  is,  of  which  the  king  is  lord, 
and  they  that  have  tenements  within  the  borough  hold 
of  the  king  their  tenements,  that  every  tenant  for  his 
tenement  ought  to  pay  to  the  king  a  certain  rent  by 
year,  &c.  And  such  tenure  is  but  tenure  in  socage." 
^*  And  the  same  manner  is,  where  another  lord  spiritual 
or  temporal  is  lord  of  such  borough,  and  the  tenants  of 
the  tenements  in  such  a  borough  hold  of  their  lord,  to 
pay  each  of  them  yearly  an  annual  rent."  *^  And  it  is 
called  tenure  in  burgage,  for  that  the  tenements  within 
the  borough  be  holden  of  the  lord  of  the  borough  by 
certain  rent,  &c.  And  it  is,  to  wit,  that  the  ancient 
towns  called  boroughs,  be  the  most  ancient  that  be 
within  England ;  for,  the  towns  that  now  be  cities  or 
counties,  in  old  time  were  boroughs,  and  called  bo- 
roughs ;  for,  of  such  old  towns  called  boroughs,  come 
the  burgesses  of  the  parliament  to  the  parliament,  when 
the  king  hath  summoned  his  parliament."  ^^  Also,  for 
the  greater  part,  such  boroughs  have  divers  customs  and 
usages  which  be  not  had  in  other  towns :  for,  some 
boroughs  have  such  a  custom,  that,  if  a  man  have  issue 
many  sons,  and  dieth,  the  youngest  son  shall  inherit  all 
the  tenements  which  were  his  father's  within  the  same 
borough,  as  heir  unto  his  father,  by  force  of  the  custom ; 
the  which  is  called  borough  English."  ^^  Also,  in  some 
boroughs,  by  custom,  the  wife  shall  have  for  her  dower 
all  the  tenements  which  were  her  husband's."  ^'  Also, 
ia  some  boroughs,  by  the  custom,  a  man  may  devise, 
by  his  testament,  his  lands  and  tenements  which  he  hath 
in  fee-simple  within  the  same  borough  at  the  time  of 
his  death ;  and,  by  force  of  such  devise,  he  to  whom 
such  devise  is  made,  after  the  death  of  the  devisor,  may 
enter  into  the  tenements  so  to  him  devised,  to  have  and 
to  hold  to  him  after  the  form  and  effect  of  the  devise^ 
without  any  livery  of  seisin  thereof  to  be  made  to  him, 
&c."     iMaulCf  J.  Do  you  find  any  instance  of  a  custom 
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to  convey  without  livery  of  seisin,  other  than  a  custom        1846. 
to  devise  ?]     No.     There  is  no  evidence  of  the  exist-  - 

encc  of  any  manor  here,  or  any  lord  :  the  tenements  in      Busher, 
question  are  merely  stated  to  be  held  subject  to  the    rp 
payment  of  a  fixed  rent  to  an  individual,  no  information        Uesp. 
being  given  as  to  the  amount  so  paid,  or  of  the  person 
to  whom  it  is  paid.     By  the  operation  of  the  statute 
12  Cizr.2.  c.  24.  all  tenures,  with  the  exception  of  tenures 
io  frankalmoigne,  tenure  by  copy  of  court  roll,  and  the 
honorary  services  of  grand  serjeanty,  are  converted  into 
free  and  common  socage.      [^Matdcy  J.     That  statute 
does  not  apply  to  copyholds:  its  object  was  to  turn 
kaight's  service,  and  tenures  of  that  description,  into 
free  socage.]     Where  nothing  is  shewn  to  the  contrary, 
every  tenure  is  presumed  to  be  a  free  socage. 

Arnold  J  for  the  respondent  The  question  turns  upon  2  W.  4.  c.  45. 
the  nineteenth  section  of  the  2  IV.  4.  c.  45.,  which  enacts  '*  ^^* 
**  that  every  male  person  of  full  age,  and  not  subject  to 
any  legal  incapacity,  who  shall  be  seised,  at  law  or  in 
equity,  of  any  lands  or  tenements  of  copyhold  or  any 
other  tenure  whatever^  except  freehold^  for  his  own  life,  or 
ibr  the  life  of  another,  or  for  any  lives  whatsoever,  or 
lor  any  larger  estate,  of  the  clear  yearly  value  of  not 
kss  than  10/.  over  and  above  all  rents  and  charges  pay- 
ible  out  of  or  in  respect  of  the  same,  shall  be  entitled  to 
vote  in  the  election  of  a  knight  or  knights  of  the  shire 
to  serve  in  any  future  parliament  for  the  county,  or  for 
the  riding,  parts,  or  division  of  the  county,  in  which 
SQch  lands  or  tenements  shall  be  respectively  situate." 
The  case  states  that  the  tenements  here  are  of  burgage 
leaure*  The  tenures  spoken  of  by  Littleton^  in  the  sec- 
tions referred*  to,  and  also  by  Biackstone  (a),  are  clearly 
frank  tenures.     **  Tenure  in  burgage,"  says  Biackstone^ 

(o)  2  BL  Comm.  82—84.     And  see  Wnght's  Tenures,  205. 

E  3 


54  MICHAELMAS  TERM, 

1846*        *^  is  described  by  Glanvil{a\  and  is  expressly  said  by 
■  Littleton  (i),  to  be  but  tenure  in  socage :  and  it  is  where 

isvsBER^  the  king  or  other  person  is  lord  of  an  antient  borough^ 
Thompson  ^"  which  the  tenements  are  held  by  a  rent  certain.  It  is 
Resp.  indeed  only  a  kind  of  town  socage ;  as  common  socage^ 
by  which  other  lands  are  holden,  is  usually  of  a  rural 
nature.  A  borough  is  distinguished  from  other  towns 
by  the  right  of  sending  members  to  parliament;  and, 
where  the  right  of  election  is  by  burgage  tenure,  that 
alone  is  a  proof  of  the  antiquity  of  the  borough.  Tenure 
in  burgage,  therefore,  or  burgage  tenure,  is,  where 
houses,  or  lands  which  were  formerly  the  scite  of  houses, 
in  an  antient  borough,  are  held  of  some  lord  in  common 
socage,  by  a  certain  established  rent."  There  are  in 
the  present  case,  certain  peculiarities  shewing  that  the 
houses  in  question  are  not  of  free  tenure ;  but  rather  in 
the  nature  of  those  copyhold  or  customary  tenant  rights 
peculiar  to  the  north  oi  England — derived  from  the  old 
tenures,  not  in  pure  villenage,  but  a  kind  of  villein 
socage.  It  is  not  necessary  that  there  should  be  admit- 
tance :  still  the  freehold  is  not  in  the  tenant.  The  case  of 
Soe  d.  Clemett  v.  Briggs  (c)  shews,  that  the  freehold  in 
these  tenements  cannot  be  in  the  tenant  without  enfran- 
chisement. \Maul€y  J.  The  tenements  in  that  case 
were  within  the  manor  of  KirklandJ}  In  Doe  d.  Iteay 
V.  Huntington  (d)^  which  is  an  authority  to  the  same 
effect,  Lawrence,  J.,  arguendo,  observes  "  that  the  tenant 
of  a  customary  estate  might  have  ajieekold  interest,  though 
not  a  freehold  tenwe  in  it,  according  to  Mr.  Justice  Black- 
sione^s  distinction,  in  his  Tract  on  Copyholders."  {e) 
And  Lord  Ellenborough,  in  delivering  judgment,  says: 
*'  These  customary  estates,  known  by  the  denomination 

(a)  Lib.  7.  cap,  3.  (c)  Considerations  on  Copy- 

(b)  Sect.  162.  holders,  p.  109,  et  seq.:  and  see 

(c)  16  East,  40(5.  2  BL  Comm.  149. 

(d)  4  East,  271. 
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of  tefunU-Hght^  are  peculiar  to  the  Northern  parts  of 
England^  in  which  border-services  against  Scotland  were 
antiently  perfbmed)  before  the  union  of  England  and 
Scotland  under  the  same  sovereign.   And,  although  these 
sfqsear  to  have  many  qualities  and  incidents  which  do 
not  properly  and  ordinarily  belong  to  villenage  tenure, 
either  pure  or  privileged  (and  out  of  one  or  other  of 
these  species  of  villenage  all  copyhold  is  derived),  and 
also  have  some  which  savour  more  of  military  tenure 
by  ncHoge  uncertainj  which  according  to  Littleton^  §  99., 
is  knighfs  service;  and  although  they  seem  to  want  some 
of  the  characteristic  qualities  and  circumstances  which 
are  considered  as  distinguishing  this  species  of  tenure, 
vix.  the  being  holden  at  the  will  of  the  lord,  and  also 
the  usual  evidence  of  title  by  copy  of  court  roll,  and 
are  alienable  also  contrary  to  the  usual  mode  by  which 
copyholds   are   aliened,  viz.  by  deed   and  admittance 
thereon  (if,  indeed,  they  could  be  immemorially  aliened 
at  all  by  the  particular  species  of  deed  stated  in  the 
cise,  viz.   a  bargain  and  sale,  which  at  common  law 
could  only  have  transferred  the  use):  I  say,  notwith- 
sUinding  all  these  anomalous  circumstances,  it  seems  to 
be  now  so  far  settled  in  courts  of  law  that  these  custo- 
mary tenant-right  estates  are  not  freehold,  but  that  they 
in  effect  fall  within  the  same  consideration  as  copyholds, 
that  the  quality  of  their  tenure  in  this  respect  cannot 
properly  any  longer  be  drawn  into  question.     In  the 
case  of  Stephaison  v»  Hill  {a\  Lord  Mansfield  and  Den^ 
mson^  J.,  considered  it  to  be  a  settled  point,  that,  in  the 
case  of  customary  estates,  ^  the  freehold  was  in  the  lord.' 
And  in  the  very  late  case  of  Burrell  v»  Dodd{b)y  the 
court  of  Common  Pleas  expressly  held  these  customary 
tenantrright  estates  not  to  be  freeholds,  (c)     It  may  be 
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(a)  S  Burr.  1278. 
(6)  ZB.Si  P.  378. 


(c)  See   Thompson  v.  liar* 
dinge,  ant^,  Vol.  I.  p.  942. 
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di£Bcalt,  fierhaps,  to  shew  where  the  freehold  is :  pro- 
bably it  is  io  the  lord  of  the  barony  of  KendaU  The 
case  states,  in  the  first  place,  that  these  burgage  tene- 
ments have  always  been  conveyed  by  deed  of  grant,  or 
bargain  and  sale,  without  livery  of  sebin,  and  without 
inrolment.  In  the  second  place,  it  states  that  females 
inherit,  not  in  coparcenary,  but  the  eldest,  to  the  ex* 
elusion  of  the  rest.  In  the  third  place,  the  property  of  a 
feme  cacert  is  conveyed  by  the  husband  and  wife,  without 
any  separate  examination  of  the  latter.  And  in  the 
fourth  place,  the  widow  of  a  man  dying  seised  of  a 
burgage  tenement,  takes  the  whole^  during  viduity,  and 
not,  as  at  common  law,  a  third.  It  may  be  conceded 
that  the  second  and  fourth  of  these  peculiarities  in  this 
tenure,  are  not  inconsistent  with  its  being  freehold: 
Liu.  $  37  ;  Scriven  oti  Copyhold^  4th  edit.  72 ;  Waikim 
on  Copyhddsy  ch.  3.  p.  87.  (2nd  edit.  96).  But  the  other 
two  properties  pF  these  tenures  are  utterly  irreconci- 
lable with  the  tenants  having  a  freehold.  The  only 
modes  by  which  freeholds  could  at  common  law  be 
conveyed,  inter  vivos,  was,  by  feoffment  and  livery  of 
seisin  :  2  Bl.  Comm.  311 ;  1  Steph.  Camnt.  218.  A  grant 
or  bargain  and  sale,  without  inrolment,  would  be  in- 
operative to  pass  a  freehold  interest  iManle,  J.  With- 
out a  custom.  I  cannot  help  thinking  that  there  are 
customs  to  convey  burgage  tenures  by  deed,  without 
livery  of  seisin.  Coctbum  adverted  to  the  custom  of 
London,  (a)]  The  revising  barrister  has  stated  no 
custom  ;  and  he  has  found  that  these  houses  are  not  of 
freehold  tenure.  Then,  as  to  the  conveyance  of  the 
estate  of  a  married  woman.  At  common  law,  such  a 
conveyance  of  the  property  of  a  married  woman  would 
be  absolutely  void:  Perkins,  s.  154.  The  circumstance 
of  these  tenements  being  devisable,   is  not  inconsistent 

(a)  See  Com.  Dig.  tit.  Bargain  and  Sale  (B.  4.),  (B.  5.); 
tit  Ijmdon  (N.  3.). 
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with  their  being  of  base  tenure.  [Matde^  J.  There  is 
a  total  absence  here  of  any  evidence  of  base  tenure. 
It  is  not  shewn  in  whom  the  freehold  is,  if  not  in  the 
tenants.  The  only  difficulty  is,  as  to  the  mode  of 
conveyance.  In  order  to  decide  the  case,  it  will  not  be 
necessary  to  hold,  in  the  abstract,  that  there  may  be  a 
good  custom  to  convey  a  fre^old  by  grant,  without 
livery  of  seisin.  It  is  enough  if  there  may  be  a  valid 
custom  to  convey  a  burgage  tenement  by  grant,  without 
livery.  The  case  finds  that  there  are  within  the  town- 
ship other  tenements  which  are  of  the  ordinary  tenure 
of  free  and  common  socage.  If,  therefore,  there  be  this 
custom,  it  is  not  a  general  custom,  but  a  custom  ap- 
plicable only  to  burgage  tenements.] 

Cockbunif  in  reply.     The  distinction  is  clearly  laid 
down,  in   the  authorities  cited,  between  freehold  and 
base  tenures.     There  is  nothing  but  the  single  circum- 
stance of  the  mode  of  conveyance  that  can  at  all  justify 
I  surmise  that  the  tenements  in  question  are  other  than 
freehold.     In  Cruises  Digest  (a),  speaking  of  burgage 
tenures,  it  is  said,  that  ^^  the  qualities  of  this  tenure  vary 
according  to  the  particular  customs  of  every  borough, 
without  prejudice  to  the  feudal   nature  of  it;  in  con- 
formity to  the  maxim,  **  consueiudo  loci  est  obscrvandaJ* 
[Wilde,  C.  J.     Neither  Cruise  nor  Lord  Coke  refers  par- 
ticularly to  the  mode  of  conveyance.]     It  may  be  that 
these  tenements  were  originally  held  in  antient  demesne, 
or  of  customary  tenure,  and  have  been  enfranchised. 
That,  however,  is  mere  conjecture.     The  presumption 
of  law  is,  that  the  freehold  is  in  th^  party  who  is  in 
possession  of  land,  until  the  contrary  is  shewn. 

Wilde,  C.  J.     The  sole  question  in  this  case  seems 
to  be,  whether  or  not  the  interest  in  respect  of  which 
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Busker,  the  appellant,  claimed  to  be  pat  upon  the 
register,  was  of  a  freehold  nature.  If  it  be  so,  the 
value  is  sufiBcient  to  confer  upon  him  the  franchise, 
otherwise  not.  The  case  finds  that  Busker  is  the  owner 
of  a  burgage  tenement,  subject  only  to  the  payment  of 
rent,  the  amount  of  which  is  not  mentioned,  nor  the  per- 
son to  whom  it  is  payable.  The  tenements  are  not  situate 
within  any  manor,  nor  is  there  any  lord :  they  are  held 
subject  to  the  payment  of  rent  to  an  individual.  Now, 
where  a  party  is  simply  in  possession  of  property,  and 
nothing  more  appears,  what  is  the  interest  which  in  law  he 
is  presumed  to  have  ?  and  what  is  the  inference  in  the  pre- 
sent case  to  rebut  that  presumption  ?  With  regard  to  the 
enjoyment,  we  find  all  the  incidents  of  a  freehold  tenure, 
and  an  entire  absence  of  any  symptoms  of  a  base  tenure, 
or  any  thing  to  shew  that  the  party's  interest  is  less  than 
a  freehold.  It  is  found  that  the  owners  of  these  tene- 
ments voted  in  respect  thereof  at  several  elections  for 
the  county,  as  freeholders.  What  right  have  we  to 
infer  that  they  voted  in  pursuance  of  some  private  ar- 
rangement? There  is  absolutely  nothing  to  cut  down 
the  ordinary  legal  presumption  arising  from  possession, 
that  the  party  is  possessed  in  respect  of  a  freehold 
tenure.  The  only  ground  upon  which  it  has  been  con- 
tended that  this  is  less  than  a  freehold  tenure,  is,  that 
these  burgage  tenements  have  always  been  conveyed  by 
grant  or  bargain  and  sale,  without  livery  of  seisin,  and 
without  a  lease  for  year,  or  any  inrolment;  and  that, 
in  the  case  of  husband  and  wife,  the  conveyance  has  al- 
ways been  by  deed  of  grant  or  bargain  and  sale,  and 
without  any  separate  examination  of  the  wife.  It  was 
observed  by  one  of  my  learned  brothers,  in  the  course 
of  the  argument,  that  there  is  no  instance  to  be  found 
of  a  custom  to  convey  a  tenure  of  a  base  nature  without 
livery  of  seisin.  If  this  form  of  conveyance  may  be 
sufficient  to  pass  a  freehold  interest,  it  is  competent  to 
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tbe  court  to  give  effect  to  it,  in  the  absence  of  any  cir-        1846. 
cumstances  to  shew  that  it  is  inapplicable  to  the  subject-       — -— 
matter  of  discussion.     As  far  as  any  evidence  appears      Bushhb, 
on  the  case^   it  has  been  the  mode  of  conveyance  of    ij. 
these  tenements  from  time  immemorial.     There  is  no        Resp. 
period  at  which  any  services  of  a  base  nature  were  per- 
formed ;  and  no  evidence  that  there  ever  was  a  manor 
of  which  these  tenements  formed  part :  but  there  is  evi- 
dence that  there  is  no  manor  existing  now,  and  there- 
fore no  lord.     When  it  is  argued  that  the  party  in 
possession  is  not  entitled  to  the  fee,  surely  one  should 
require   to   be   told   where   the   freehold   is.      When, 
therefore,  I  find  an  entire  absence  of  any  thing  like 
base  service,  or  of  the  existence  of  a  manor,  or  of  any 
person  holding  relation  to  the  lord  in  whom  the  free- 
hold could  be,  I  certainly  feel  myself  at  liberty  to  refer 
tbe  possession  of  the  appellant  to  a  freehold  interest, 
notwithstanding  the  mode  of  conveyance  is  not  strictly 
reconcilable  with  the  common  law.     It  seems  to  me, 
therefore,  that,  though  we  may  find  many,  perhaps  all, 
tbe  incidents  applicable  to   these  burgage  tenures  in 
cases  where  the  party  clearly  had  no  freehold  interest, 
yet  we  always  find  them  accompanied  with  qualifying  cir- 
comstances  which  are  wanting  here.    For  these  reasons, 
it  seems  to  me  that  the  proper  legal  inference  to  be 
drawn  from  the  facts  stated,  is,  that  the  appellant  was 
possessed  of  a  freehold  interest  sufficient  to  sustain  his 
daim,  and  therefore  that  the  decision  of  the  revising 
barrister  must  be  reversed. 

CoLTMAN,  J.  It  seems  to  me  also  that  the  decision  of 
llie  revising  barrister  in  this  case  is  erroneous.  Where 
a  party  is  in  possession  of  property,  he  is  prima  facie 
the  owner  of  the  fee  ;  and  he  who  seeks  to  reduce  his 
interest  must  shew  the  circumstances  and  ground  for 
^  doing.     Now,  it  is  not  shewn  that  the  parties  here 
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1846.        held  under  any  one  who  was  lord  of  the  manor,  or  in 

any  way  possessed  of  the  freehold.     The  original  grant 

/""^      of  diese  tenements  ma¥  haTe  been  before  the  statute  of 
App. 

THoanosr      Qf^  Emptcres.  (a)     The  only  circumstance  that  can  be 
relied  on  as  raising  a  doubt  in  this  case,  is,  the  mode  of 
conTeyance.     Reference  has  been  made  to  the  custom 
prerailing   in  the  city  of  L/mdoHj    where  houses   and 
lands  pass  by  bargain  and  sale  inroiled.      Lord  CtAe 
speaks  of  that  custom  in  his  exposition  of  the  statute 
27  H.  8.  r.  16.  in  the  2nd  Institute.     Before  the  statute 
of  uses  (&},  a  use  might  be  couTeyed  by  parol ;  by  that 
statute,  it  was  converted  into  a  legal  estate.     But  then 
the  27  i/.  8.  c  16.  made  another  circumstance  neces- 
sary to  give  Txdidity  to  the  title  under  a  conveyance 
by   bargain   and   sale,   viz.  inrolment.      That   statute, 
however,  contained  an  exception  in  &vour  of  cities, 
boroughs,  and  towns  corporate,  in  the  following  words : 
*^  Provided  always  that  this  act,  nor  any  thing  therein 
contained,  extend  not  to  any  manor,  lands,  tenements, 
or  hereditaments,  lying  or  being  within  any  city,  bo- 
rough, or  town  corporate  within  this  realm,  wherein 
the  mayors,  recorders,  chamberlains,  bailifl^,  or  other 
oflBcer  or  oflBcers  have  authority,  or  have  lawfully  used 
to  inrol  any  evidences,  deeds,  or  other  writings,  within 
their  precinct  or  limits ;  anything  in  this  act  contained 
to  the  contrary  notwithstanding."      Upon   this    Lord 
Coke  says  (c)  it  was  ^^  resolved,  by  the  opinion  of  the 
justices  of  both  benches,  that  a  bargain  and  sale,  for 
valuable  consideration,  of  bouses  or  lands  in  London^ 
&C.,  by  word  only,  is  suflBcient  to  pass  the  same ;  for 
that  houses  and  lands  in  any  city,  &c.,  are  exempted 
out  of  this  act :  and  at  the  common  law  such  a  bar<;ain 
and  sale  by  word  only,  raised  an  use.     And  the  statute 

(a)   WeMtm.  3.  18  Edw.  1.  (c)  2  Intt,  675,  referring  to 

c  1.  Ckibbome't  ease,  Djfer,  229.  a. 

(6)  27  H.  8.  e.  10. 
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of  27  H.  8.  c.  10.  doth  transfer  the  use  into  possession. 
When  the  makers  of  this  act  had  appropriated  the  in- 
rolment  of  all   indentures  of  bargain  and  sale  to  the 
kiogfs  four  courts  aforesaid,  it  was  necessary  to  make  a 
provision   for  cities,  &c.,  which  had  authority  to  inrol, 
and  that  there  such  bargains  and  sales  should  be  inrolled. 
Std  desunt  verba :  for,  by  the  words,  the  manors,  lands, 
tenements,  and  hereditaments,  are  exempted  out  of  the 
said  act,  without   any  provision  for  inrolment  within 
those  cities,  &c."    I  should  have  been  disposed  to  think 
that  this    had    been   a  borough  where   inrolment   was 
necessary.     But  there  is  a  finding  in  this  case,  which, 
if  it  be  correct,  and  advisedly  inserted  in  it,  shews  that 
this  is  not  a  borough  that  is  within  the  benefit  of  that 
provision  of  the  27  H.  8.  c.  1 6.,  viz.  that  there  is  no  inrol- 
ment  of  conveyances  of  these  burgage  tenures.    We  are 
not,  however,  now  trying  whether  or  not  this  conveyahce 
is  a  valid  one,  but  whether  the  tenure  is  freehold.     If  it 
be  true  that  the  conveyances  never  were  inrolled,  I  feel 
tome  difficulty  in  saying  that  they  would  pass  the  free- 
hold.    There  is  nothing,  however,  in  the  circumstance 
of  the  conveyance  being    by   deed,  without   livery  of 
seisin,  and  without  inrolment,  that  necessarily  leads  to 
the  conclusion  that  the  tenure  is  base.     The  same  re* 
marks  apply  to  the  conveyance  of  the  estate  of  ^feme 
tovertm 


1846. 

BuSHERj 

App. 

Thompson^ 

Resp. 


Maulb,  J.  I  also  think  it  must  be  presumed  that 
the  tenure  in  question  is  freehold,  in  the  absence  of  any 
eridence  to  warrant  the  contrary  conclusion.  That 
which  the  case  finds  as  to  the  mode  of  conveyance, 
does  not  apply  to  the  conveyance  under  which  these 
parties  claim,  but  to  the  customary  mode  of  passing 
burgage  tenures  in  this  borough.  It  might  be  that 
there  never  was  any  conveyance  of  these  tenements ; 
they  may  have  descended  from  ancestor  to  heir  from 
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time  immemorial.  The  only  question  for  oar  consi- 
deration, is,  whether  this  tenure  is  other  than  freehold. 
If  it  is,  it  must  be  in  consequence  of  its  being  held  of 
some  lord  by  base  tenure :  but  there  always  'is  in  such 
cases  some  symbol  or  badge  of  the  baseness  of  the 
tenure,  some  presentment  at  the  homage  that  such  a 
conveyance  has  been  made,  or  admittance,  or  something 
to  shew  a  holding  at  the  will  of  some  lord.  There  is, 
however,  nothing  of  that  sort  here.  If  we  hold  this  to 
be  not  a  freehold  tenure,  we  must  say  that  it  is  a  base 
tenure  of  a  kind  we  cannot  discover,  and  held  of  some 
|)erson  who  cannot  be  named.  That  clearly  is  not  a 
legitimate  way  of  depriving  a  man  of  his  rights.  The 
case  finds  that  these  burgage  tenements  are  held  sub- 
ject to  the  payment  of  certain  fixed  annual  rents,  some 
of  which  are  payable  to  the  lords  of  the  manor,  and 
others  to  private  individuals.  I  find  nothing  on  the  case 
that  is  sufficient  to  satisiV  me  that  the  tenure  is  base. 
The  circumstance  of  the  conveyance  diflering  from  the 
common  law  mode  may  be  accounted  for  thus.  It  may 
be  that  there  is  an  antient  custom  in  this  borough  to 
convey  burgage  tenements  by  bargain  and  sale,  without 
liverv  of  seisin,  and  without  inrolment.  Such  a  custom 
might  be  bad.  But  that  would  not  be  sufficient  to  re- 
duce this  to  a  base  tenure.  Affirmative  evidence  would 
be  necessary  for  that  purpose.  A  vast  deal  of  land  in 
this  country  that  is  held  of  free  and  common  socage, 
is  originally  held  of  some  one  who  cannot  be  pointed 
out  There  being,  then,  in  this  case,  a  total  absence  of 
evidence  to  shew  that  these  tenements  are  of  base 
tenure,  I  think  the  presumption  of  law  is  that  they  are 
of  freehold  tenure,  and  consequendy  that  the  decision 
of  the  revising  barrister  must  be  reversed. 


V.  Williams,  J.     I  am  of  the  same  opinion.    There 
may  be  some  difficulty  in  seeing  how  the  mode  of  con- 
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feyance  stated  in  the  case,  can  be  operative  to  pass  the 
estate:  bat  that  difficulty  would  in  no  degree  be  lessened 
by  holding  these  tenements  to  be  of  copyhold  or  base 
tenure. 

Decision  reversed. 
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Borough  of  Warwick. 

Thomas  Nicks,   Appellant,    Algernon    Sydney 

Field,  Respondent,  (a) 

lyiLLIAM  BRADLEY  claimed  to  have  his  name 
inserted  in  the  list  of  voters   for  the  borough  of 
Warwickj  as  an  inhabitant  paying  scot  and  lot. 

It  was  proved  (£),  that,  before  and  upon  the  7th  ofjune^ 
1852,  the  right  of  voting  in  the  election  of  members 
of  parliament  within  the  said  borough,  according  to  the 
usages  and  customs  thereof,  was  in  the  inhabitants  paying 
soot  and  lot,  and  that  every  person  who  had  been  duly 
nted  for  six  calendar  months  next  before  an  election,  and 
had  paid  all  rates  due  from  him  before  the  actual  giving 
of  his  vote,  was  entitled  to  vote  as  such  scot  and  lot 
voter.  It  was  further  proved  that  William  Bradley  had 
been  npon  the  register  of  voters  for  the  said  borough 
every  year,  as  a  scot  and  lot  voter,  with  the  exception  of 
the  register  made  in  the  year  1845,  when  his  name  was 


Nov.  19. 

A  party  en- 
titled^  before 
the  passing  of 
the  2  W.  4. 
c,  45.,  to  vote 
as  an  inha- 
bitant house- 
holder paying 
scot  and  lot, 
does  not,  by 
the  33rd  sec- 
tion of  that 
act,  lose  his 
qualification 
by  having 
omitted  ybr 
one  year  to 
pay  his  rates 
before  the 
last  day  of 
July, 


(a)  In  this  case,  there  was 
nothing  to  shew  that  either 
H>pdlant  or  respondent  was  a 
"penoo  interested"  in  the 
*PpeaL  See  Wankiyn,  app., 
^oolUtt,  resp.,  post,  p.  86. 

(6)  See   PitU,  app.,  Smed- 


ley,  resp.,  1  M.  S^  G.  85.,  8 
Scott,  N.  R.  907.,  1  Lutw. 
Reg,  Cos.  19^'>  where  the  court 
remitted  the  case  to  the  re- 
vising barrister  for  amendment, 
he  ha\  ing  stated  evidence  only, 
and  not  facts. 
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1846. 

Nicks, 
App. 

FlBLU^ 

Resp. 


expunged,  in  consequence  of  his  rates  due  on  the 
Slst  of  Jvly^  1845,  remaining  unpaid,  and  no  tender 
thereof  having  been  made.  It  was  further  proved  that 
William  Bradley  had  paid  all  rates  due  from  him  on  the 
Slst  of  Jtdy^  1846,  including  those  which  had  before 
been  unpaid  as  aforesaid.  And  it  was  also  proved  that 
Bradley  had  always  resided  within  the  borough,  and  had 
occupied  a  house,  and  been  rated  in  respect  of  it. 

It  was  objected,  that  the  said  William  Bradley^  having 
been  expunged  from  the  register  of  voters  as  aforesaid, 
for  the  cause  aforesaid,  for  the  space  of  one  year,  was 
not  entitled  to  have  his  name  inserted  in  the  register  to 
be  made  in  1846. 

The  revising  barrister  inserted  the  name  of  Bradley^ 
subject  to  the  opinion  of  this  court  as  to  the  correctness 
of  such  insertion. 

The  cases  of  ten  other  persons,  four  of  whose  names 
were  inserted  in  the  list  of  voters  for  the  parish  of  St» 
Maryy  and  four  in  that  of  the  parish  of  St.  NiciolaSf 
in  the  borough  of  Warwick^  subject  to  the  same  objec- 
tion, were  consolidated  with  the  principal  case. 


G.  HayeSy  for  the  appellant    The  question  in  this  case 

turns  upon  the  construction  to  be  put  upon  the  tbirty- 

2  U\  4.  c.  45.  third  section  of  the  2  W.  4.  c.  45.,  which  enacts  *^  that 

«.  SS.  11^  person  shall  be  entitled  to  vote  in  the  election  of  a 

member  or  members  to  serve  in  any  future  parliament 
for  any  city  or  borough,  save  and  except  in  respect  of 
some  right  conferred  by  this  act,  or  as  a  burgess  or 
fix^cman,  or  as  a  freeman  and  liveryman,  or,  in  the  case 
of  n  city  or  town  being  a  county  of  itself,  as  a  freeholder 
or  burgage  tenant,  as  hereinbefore  mentioned':  Pro- 
videtl  always,  that  every  person  now  having  a  right  to 
vote  in  the  election  for  any  city  or  borough,  (except  those 
enuineratoil  in  schedule  A.)  in  virtue  of  any  other  quali- 
fication than  as  a  burgess  or  freeman,  or  as  a  freeman 
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and  liveryman^  or^  in  the  case  of  a  city  or  town  being 
1  county  of  itself,  as  a  freeholder  or  burgage  tenant, 
IS  hereinbefore  mentioned,  shall  retain  such  right  of 
n)tiog,  so  long  as  he  shall  he  qualified  as  an  elector  ac* 
eorihg  io  the  usages  and  customs  of  such  city  or  boroughf 
or  anjf  law  nam  in  force  ;  and  such  person  shall  be  en- 
titled to  vote  in  the  election  of  a  member  or  members 
to  serve  in  any  future  parliament  for  such  city  or 
borough,  if  duly  registered  according  to  die  provisions 
hoeinafter  contained ;  but  that  no  such  person  shall  be 
so  registered  in  any  year,  unless  he  shall,  on  the  last  day 
fXJttly  in  such  year,  be  qualified  as  such  elector  in  such 
manner  as  would  entitle  him  then  to  vote  if  such  day 
vere  the  day  of  election,  and  this  act  had  not  been 
paned,"  &c.  In  Jeffrey^  app..  Kitchener^  resp.  (a),  it 
was  held  that  a  qualification  to  vote  in  a  borough  elec- 
tion as  an  inhabitant  householder,  is  not  preserved  by 
thai  section,  unless  it  has  been  retained  continuously 
from  the  passing  of  the  act.  There,  the  respondent  lost 
his  right  by  ceasing  to  be  an  inhabitant  householder  in 
the  borough  for  a  period  of  fourteen  weeks.  Payment 
of  the  scot  is  as  essential  a  part  of  the  voter's  qualifi- 
cation as  residence.  Taking  the  Slst  oi  July  as  the  day 
for  testing  the  claimant's  qualification,  the  barrister  finds 
that  this  party  had  not  on  that  day  paid  or  tendered  his 
ntes.  (£)  By  the  subsequent  payment,  he  would,  under 
the  old  law,  have  acquired  a  new  right.  But,  under  the 
idbrm  act,  the  break  in  the  continuity  of  the  right  de- 
stroys it.  [^Maulej  J.  The  consequence  attaching  to 
the  non-payment  of  rates,  is,  that  the  party  shall  not  be 
regisierecL]  He  is  not  to  be  registered,  because  he  has 
ceased  to  be  qualified.     The  object  of  the  statute  was  to 


(c)  1  M.S^G.  99-,  8  Scott, 
iV:jt9es.,  ILutm.R.  C.  210. 

(^)  The  case  does  not  Btate 
<hii  « t  fact :  it  alleges  that 
^^fcy'a  name  waa  expangeil 

TOL.  IV.  —  C  B. 


from  the  register  ^^  in  conse- 
quence of  his  rates  due  on  the 
Slst  of  July,  ]845>  remaining 
unpaid,  and  no  tender  thereof 
having  been  made.' 


1846. 

Nicks, 
App. 

Field, 
Resp, 
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1846. 

NiOKS, 

App. 

Field, 
Reap. 


enforce  a  due  payment  of  the  rates.  ^Maule^  J«  The 
penalty  being,  not  the  loss  of  qualification  for  ever,  but: 
the  loss  of  the  right  to  be  on  the  register  for  that  year* 
The  proviso  at  the  end  of  sect  S3.  -« <*  that  every  such 
person  shall  for  ever  cease  to  enjoy  such  right  of  voting 
for  any  such  city  or  borough  as  aforesaid,  if  his  name 
shall  have  been  omitted  for  two  successive  years  from 
the  register  of  such  voters  for  such  city  or  borough 
hereinafter  directed  to  be  made,  unless  be  shall  have 
been  so  omitted  in  consequence  of  his  having  received 
parochial  relief  within  twelve  calendar  months  next 
previous  to  the  last  day  oijtdy  in  any  year,  or  in  cod- 
sequence  of  his  absence  on  the  naval  or  military  service 
of  His  Majesty ''  —  is  consistent  with  non-registrdiion 
for  one  year  not  depriving  the  party  of  his  qualification.] 


Mellor,  for  the  respondent.  The  decision  of  the 
revising  barrister  was  correct,  and  is  consistent  with  the 
reading  of  the  act  adopted  by  Maidey  J.f  in  the  case 
cited  :  **  I  think  the  intention  of  the  legislature  was,  to 
retain  the  right  of  voting  to  persons  who  did  not  part 
with  it  by  their  own  voluntary  act;  but  that  parties 
who  either  ceased  to  be  inhabitants,  where  that  was 
the  qualification,  as  here,  or  who  allowed  their  names 
to  be  omitted  from  the  register  for  two  [successive] 
years,  should  lose  their  franchise."  That  case  shews 
that  there  is  a  distinction  between  the  condition  of  re* 
gistration  and  the  qualification  to  vote.  If  not  entitled 
to  vote  on  the  Slst  of  Jufyf  the- party  loses  bis  right 
to  be  registered  for  that  year;  and  that  is  the  whole 
penalty.  The  case  does  not  state  that  the  rates  had 
been  demanded  of  Bradley  :  he  was  not  bound  to  tender 
them :  Ctdlen  v.  Morris,  {a)  \Maule  J.  The  receipt  of 
parochial  relief  for  a  series  of  years,  though  it  disentitled 
the  party  to  be  on  the  register,  does  not  desti*oy  his 

(a)  2  Stmrk.  N.  P.  C.  577. 


,  / 
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qualificatioii :  bat  it  is  insisted  that  neglect  or  inability        1846. 
to  pay  rates  onoe^  disqualilBes  the  party  for  ever  !]  ■■ 

NiCKSj 

App. 
Oyet  was  heard  in  reply.  j.„.^ 


WiLDEy  C  J.    It  certainly  would  be  a  very  smgular 
ooosequepcey  if  a  person  who  has  been  supported  by  the 
parish,  should,  notwithstanding,  retain  his  qualification, 
and  be  oititled  to  be  again  put  upon  the  register  when  he 
ceased  to  be  maintained  at  the  public  expense ;  but  that 
Qoe  who  neglects  or  is  unable  to  pay  rates  for  one  year, 
becomes  thereby  disqualified.    I  cannot  bring  myself  to 
entertain  any  serious  doubt  upon  the  construction  of 
tUb  daiise  of  the  act.     The  proviso  upon  which  the 
peilion  tarns,  is,  '^  that  every  person  now  having  a 
r^fat  to  vote  in  the  election  for  any  city  or  borough,  in 
virtue  of  any  other  qualification  than  as  a  burgess  or 
freeman,  or  as  a  freeman  and  liveryman,  or,  in  the  case 
of  a  city  or  town  being  a  county  of  itself,  as  a  freeholder 
or  boigage  tenant,  as  hereinbefore  mentioned,  shall  rC" 
inn  suck  right  of  voting  so  Jong  as  he  shall  be  qualified  as 
OS  dectoTf  according  to  the  usages  and  customs  of  such  city 
or  boroughf  or  any  lam  nam  in  force  ;  and  such  person 
iudl  be  entitled  to  vote  in  the  election  of  a  member  or 
members  to  serve  in  any  future  parliament  for  such 
dty  or  bcKToagh,  if  duly  registered  according  to  the  pro- 
visions  hereinafter  contained.''     It  is   not  contended 
that  this  party  would  not  have  been  entitled  to  vote  if 
the  election  had  taken  place  in  that  year,  provided  the 
nttes  were  paid  before  the  vote  was  tendered,  and  this 
ict  had  not  passed.    Let  us  see,  then,  if  the  legislature 
his  not  taken  great  care  not  to  destroy  a  right  like  this, 
which  wonld  clearly  have  existed  but  for  the  passing  of 
the  acL    The  clause  goes  on  to  provide,  '^  that  no  such 
person  shall  be  so  registered  in  any  year,  unless  he 
^\j  on  the  last  day  of  July  in  such  year,  be  qualified  as 

F  2  • 


Resp. 
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ISI6^  sadi  decior  in  sodi  matmet  as  vooldcBlitlehini  then  to 
loie,  if  sadi  dsv  were  tbe  day  of  dtctioD,  and  this  act 
lad  not  been  passed.*  In  offder,  thereforey  to  ascertain 
whal  die  paitT*s  ngblns  at  thai  tiBM^  vc  mnst  take  it  as 
if  the  act  had  not  passed.  Xov,  indcpendentl  j  of  the  act, 
it  is  not  dispnted  dot  this  paHj  voold  haire  been  en- 
titled to  vote,  under  the  liif  uinslaiices  stated.  What, 
then,  is  there  to  deprive  hia  of  dot  right?  It  does 
not  appear  to  ne  dot  the  6ct  of  his  hariu^  omitted  to 
par  his  rafees  Car  the  year,  does  anj  aore  than  suspend 
his  r^ght  to  be  on  the  r^iocr  ftr  dntit  jear.  The 
statnte  makes  a  plain  and  marked  distinrtion  between 
the  qnalificadon  as  a  vocer  and  dbe  r^t  to  be  regis- 
tered —  ^  no  such  pecsoB  sfcalf  ir  »  rrgisiared  in  any 
year,  antes  te  staK^  on  the  last  danr  cijbfy  in  sndi  year, 
k  ftmiifiti  MS  smdk  cbvAar  in  sach  mswiifT  as  voold 
entitle  him  then  to  Toie  if  3«ch  day  were  the  day  of 
efectioo,  and  tli$  act  had  not  been  passed.'  And, 
when  we  afictwaids  find  that  the  mere  circnmstance  of 
a  paity'^s  being  off  the  regester  will  hA  dqpiiie  him  of 
the  fianchisc^  Imt  thai  he  sItdS  only  lose  hk  r^t  by 
haring  his  name  omitfeed  for  tea  iayufsaiu  jners,  and 
HA  cTm  dken  if  the  omtwair  shall  be  occasiooed  by  his 
haring  recerred  parodiiai  re&diL  I  cannot  CPttceife  that 
any  greater  eftct  can  be  gnren  to  the  act  than  to  Imld, 
that,  to  cpoafte  a  permanent  deprivation  of  the  r^itof 
noting  VBftler  this  scctioiBv  there  mnst  be  a  destinctiun 
or  ihandrnmriit  oi  that  r^gkt,  iMrtailimft  to  the 
and  castBaKof  ^  bofon^  indqpftmdtalTy  of  the 
The  case  of  J^ghty^  app^  I^kdktmtrp  Ksp^  does  not 
appear  to  axe  to  have  mndk  analogy  with  the  present. 
Ail  that  that  case  derides  ks>  tktt  oeaewho  has  lost  his 
fight  to  vote  as  an  inhabttanft  konsehoUer^  bgr  aJwndnn 
tag  hjs  resadesce  within  the  boioagh^  does  not  ifg^in 
g%^t  by  afberwanis  cnming  again  lo  reside 
dkere  was  a  dbtmct  iaftnvai  of  SiMlifi 
dnmjg  which  the  party  had  ■»  njgjk  lo  vote  at  alL 
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Bat  here,  as  it  seems  to  me,  there  is  a  continuity  of  the 
right;  the  clumant  never  having  ceased  to  be  an  in- 
habitant paying  scot  and  bearing  lot,  and  not  having 
been  off  the  register  for  two  successive  years. 

I  also  think  the  case  fails  to  shew  a  ground  for  not 
inserting  the  name  of  the  claimant  in  the  register,  in- 
asmuch as  it  does  not  appear  that  the  rates  in  respect  of 
which  the  alleged  default  was  made  by  Bradley^  were 
ever  demanded,  (a)  Ctdlen  v.  Morris  shews  that  a  per- 
sonal demand,  or  a  demand  in  writing  left  at  the  rate- 
payer's place  of  abode,  is  necessary,  before  the  party 
can  be  disfranchised.  Upon  both  grounds,  therefore, 
and  clearly  upon  die  first,  I  think  the  decision  of  the 
revising  barrister  must  be  affirmed. 


1846. 

App. 
Resp. 


CoLTMAN,  J.  It  seems  to  me,  that,  in  order  to  de- 
feat the  right  of  the  claimant,  there  must  have  been  a 
period  when  he  was  excluded  according  to  the  usages 
ami  customs  of  the  borough.  In  Jeffrey^  app*)  Kiicheyier^ 
resp.,  the  party  had  ceased  to  be  an  inhabitant  house- 
holder. But  here,  there  is  nothing  to  shew  that  Bradley 
has  done  any  thing  that  would  have  disqualified  him 
from  voting,  according  to  the  usages  and  customs  of 
this  borough,  if  the  reform  net  had  not  been  passed. 
Being  an  inhabitant  householder  liable  to  scot  and  lot, 
if  he  had  paid  his  rates  at  any  time  before  tendering  his 
Tote,  he  would  have  been  qualified.  According  to  the 
argument  urged  on  the  part  of  the  appellant,  non-pay- 
ment of  rates  for  a  day,  would  be  a  disqualification. 
The  only  penalty  the  act  imposes  for  default  is,  that 
the  party  shall  not  be  entitled  to  be  registered,  if  the 


(c)  This  seems  to  involve  the 
propriety  of  the  decision  of  the 
Rviai^  fatrrister  in  the  preced- 
iag  jcir.  The  default  in  non- 
ptymeot  qfier  demand,  if  it  ex- 
ited, dumkl  have  been  proved. 


substantively,  without  reference 
to  the  decision  of  the  revising 
barrister  in  the  preceding  year, 
even  if  a  demand  and  refusal 
had  been  expressly  found  by 
him.     Vide  ante,  p.  65.  n.  (6). 
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1846. 

App- 

FlBLDy 

Beep. 


rates  are  not  paid  by  the  Slst  of  July.    He  may^  how- 
ever, entitle  himself  to  a  vote  in  the  following  year. 

Maule  and  V.  Williams,  JJ.,  concurred. 

Wilde,  C.  J.  The  court  thinks  there  was  not  doubt 
enough  in  this  case  to  warrant  an  appeal,  and  therefore 
that  the  respondent  is  entitled  to  costs. 

Decision  aflSrmedj  with  costs. 


'JVbv.  19. 

An  applica- 
tion  by  the 
respondent 
for  leave  to 
deliver  paper- 
books  after 
the  proper 
time,  does  not 
dispense  with 
the  notice  re- 
quired to  be 
served  upon 
him  by  the 
6  &  7  VwU 
c.  18«  9.62. 


County  of  Hbetford. 

Chables  Ehbet  Groveb,  Appellant  (a),  John 
Francis  Bontems,  Respondent. 

TN  this  case,  as  in  Norton^  app.9  The  Town-Clerk  of 
Salisbtny^  resp.  (b\  and  Adey^  app.,  Hill^  resp.  (c),  the 

« 

notice  to  the  respondent  required  by  the  6  &  7  Vid. 
£^18.  5.  62.  had  not  been  given,  and  the  respondent 
now  declined  to  appear.  But,  inasmuch  as  the  respon- 
dent had  on  a  former  day  applied  for  and  obtained 
leave  to  deliver  his  paper-books  to  the  judges  after  the 
proper  time, 

Wekln/i  for  the  appellant,  submitted  that  this,  and 
the  fact  of  the  respoixlent  having  instructed  counsel,  was 
such  an  appearance  as  to  dispense  with  notice. 

Wilde,  C.  J.  It  does  not  appear  to  me  that  the 
application  for  leave  to  deliver  the  paper-books,  is  such 


(a)  There  was  nothing  on 
the  hee  of  this  case  to  entitle 
Oraver  to  be  tn  appellant, 
under  a.  42.  of  the  6  <9!r  7  Fict 


e.  18.      See    Wankfyn,    app^ 
WaoMiy  reap.,  poH^  p.  86. 
QiS  ArUd,  p.  32. 
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in  appearaiio»  as  to  dispense  with  the  performance  by 
the  appdknt  of  one  of  the  conditions  upon  which  he  is 
endlied  to  be  heard.  He  has  not  been  deluded  by  the 
Kspondeii^  so  as  to  excuse  his  previous  default  in  not 
giving  the  proper  notice.  We  cannot  admit  bf  con- 
ilnictive  appearance. 

The  rest  of  .the  court  concurringi 

Appeal  dismissed,  (a) 

(a)  8ee  die  next  case. 


1846. 

GBOVBBy 

App. 

BoNTlMSi 

•Respw 


Borough  of  NewK)bt,  Ide  of  Wight, 

Saicdkl   Fbing,    Appellant^    Charles   Wtatt 

EsTCOUBT,  Bespondent. 

IN  this  case,  which  was  a. consolidated  appeal,  the  re- 
vising barrister  had  duly  signed  the  case,  pursuant 
to  the  6  &  7  Vict*  c.  18.  s.  42.,  but  had  omitted  to  sign 
(be  indorsement  thereon.  The  case  was  tendered  to  the 
proper  officer  of  this  court  within  the  first  four  days  of 
term,  but  the  officer  declined  to  receive  it. 

» 

AmoUf  on  the  fifth  day  of  the  term,  moved  that  the 
cue  might  be  entered  nunc  pro  tunc.  The  affidavit 
upon  which  he  moved,  shewed  that  every  exertion  had 
been  made  by  the  appellairt's  agent,  to  remedy  the 
defect,  as  soon  as  discovered,  but  without  success,  the 
barrister  being  absent  from  town.     He  submitted  that 

^X^  day  of  the  term,  due  diligence  appearing  to  have  been 
Iki  agMtare  within  the  first  four  days. 
Btt  lea  WmMp$,  app.,  WMiett,  resp.,  poH,  p.  86. 

F  4 


Nov,  6. 

An  appeal, 
tendered 
within  the 
proper  time, 
having  heen 
rejected  by 
the  officer 
because  the 
indorsement 
had  not  been 
signed  by  the 
revising  bar- 
rister as  re- 
quired by  the 
6  &  7  Vict. 
C.18.  *.  42.— 
The  court 
allowed  it  to 
be  entered  tU 
bene  esse  on 
used  to  obtain 
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1846.       ibe  statote  in  secdoo  42.  was  directoiy  only  as  to  the 
■  signatare  of  the  iodorsenieot;  that  the  master  had  no 

f"*^  more  right  to  refuse  to  reoeiTe  and  enter  the  appeal 
^gg^jf^„  because  the  indorsement  was  imperfect,  than  he  would 
have  to  object  to  a  defectively  or  inel^antly  stated 
case;  that  it  would  be  extremely  hard  upon  an  appel- 
lant to  be  deprived  of  the  benefit  of  his  appeal  by  so 
mere  a  slip  on  the  part  of  the  barrister ;  and  that  the 
directions  as  to  the  indorsement,  in  section  42.,  could 
hardly  apply  to  consolidated  appeals,  seeing  that  the 
number  of  appellants  might  in  some  cases  be  so  great 
as  to  render  it  impossible  to  observe  them,  and  the 
language  of  section  44.,  by  which,  and  by  section  45., 
the  practice  of  consolidated  appeals  is  r^ulated,  being 
somewhat  difierent  from  that  of  section  42.  [^Mauk^  J. 
The  same  rules  and  regulations  are  to  apply  in  both 
cases;  the  language  of  the  act  in  this  respect  is  ex- 
press. In  the  case  of  Nellleton^  app«9  BurreUj  resp.  (a), 
the  court  refused  to  allow  an  appeal  to  be  entered,  the 
barrister  having  died,  after  the  case  had  been  agreed  to 
on  both  sides,  but  without  having  affixed  his  signature 
to  it.]  The  defect  there  was  much  more  im|x>rt2mt 
than  that  here*  The  present  case  is  properly  authen- 
ticated by  the  signature  of  the  barrister,  the  omission 
is  only  in  a  matter  purely  of  form. 

Wilde,  C.J.  Tlie  court  think,  that,  as  due  dili- 
gence appears  to  have  been  used  in  this  case,  on  the 
appellant's  behalf^  to  obtain  the  barrister's  signature  to 
the  indorsement,  the  appeal  may  be  received,  on  its 
being  now  perfected  in  that  respect;  but  subject,  of 
course,  to  any  objection  that  may  be  made  on  the  part 
of  the  respondent  on  the  day  of  hearing. 

Appeal  received,  de  bene  esse*  (6) 

(a)  7  M.SfG.  35.y  8  SeoU,         (6)  But  see  WdnMyn,  app^ 
N.  R.  738.,  1  Lutw.  Reg.      WMhU,  resp.,  jiofi,  p.  8& 
Cm.  157. 
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The  respondent  having  neglected  to  deliver  paper-  1846. 

books  to  the  two  junior  judges,  pursuant  to  the  practice        

laid  down  in  Cooper j  app«,  CoateSf  resp.  (^r),  the  appei-  Paino^ 

laoty  who  had  duly  delivered  his  owui  prepared  and  Kst^w,  * 

tendered  other  two  copies  on  the  11th  instant,  but  the  Resp. 
judges'  clerks  refused  to  receive  them  without  the  di- 
rection of  the  oourt 

Nov,  12. 
Arnold^  on  the  first  day  appointed  for  hearing  ap-  Delivery  of 
peals,  applied  for  and  obtained  permission  for  the  ap-  P^P*^"*'^**' 
peilant  to  deliver  the  additional  paper-books. 

Upon  the  case  being  subsequently  called  on  for  argu- 
ment, it  appearing  that  no  notice  had  been  served  upon 
the  respondent,  pursuant  to  section  62.  of  the  6  &  7  VicL 
^  18.  (6), 

Non.  19. 

Arnold^  for  the  appellant,  moved  that  the  hearing  The  decision 
migbt  be  postponed,  under  the  proviso  in  section  64.  ?     -^^^u 
He  relied  upon  the  circumstances  of  excuse  contained  place  on  the 
in  an  affidavit  of  a  person  calling  himself  a  parlia-  ^^^  ®^  ^' 
mentary  registration  agent,  who  deposed  that  one  TVo//,  appellant's  at- 
an  attorney  of  this  court,  who  had  had  the  conduct  of  tomey  was 
the  appeal  on  behalf  of  the  appellant,  and  from  whom  |™°    }^  ^® 
the  deponent  received  his  instructions,  was  taken  seri-  that  month, 
ously  ill  in  the  last  week  of  October^  and  died  on  the  •"'^  ^^®^  °^ 
7th  of  November.    The  decision  of  the  revising  barrister  j^avember:^* 

took  place  on  the  16th  of  Ocloba\  Held,  that 

this  was  no 
excuse  for  the 
ibKDce  of  the  notice  to  the  respondent  required  by  # .  62.,  and  that  die  court  had 
■0  power,  wider  #.  64.,  to  aid  the  appellant  hy  postponing  the  hearing. 

(a)  5  M.  S(  G.  98.     S,  C.  Town-Clerk  of  Salisbury,  resp., 

per  nam,  AOan,  app.»    Waters  ante,  p.  32.,  Adey,  app.,  HW, 

^Waie,  mp.,  8  SeoU^  N.  IL  68.,  resp.,  ant^,  p.  3^,^  and  Graver, 

1  LmUb.  Reg,  Com.  92.  app*^  BonUfM,  resp.,  ante,  p. 

l*)8ce  N&rUm^  tpp..  The  70. 
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18M.  WiLM,  CX    I  do  not  Me  how  the  iiliies^  and 

■ohteqngiU  demdiy  of  the  wOamtj  eoald  H  all  Imho  in* 
tcrfinrcd  widi  dK  giving  of  dK  notioe  in  dm  case. 
Parties  most  learn  to  be  more  provpc  I  caoooC  dis- 
tinguish diis  firom  dK  cases  io  which  we  have  alrcadj 
refiised  to  bear  the  appeals. 

The  rest  of  the  court  concorriD^ 

Appeal  dismissed. 


Barough  of  D abxhouth. 


NmuKK 


John  Petherbbidge,  Appellant,  Joseph  Ash, 

Respondent. 


The  notice  of  f^ELE  notice  to  the  master,  of  the  appellant's  intention 

tbeapprilsarii  ^  prosecute  this  appeal,  not  bavinc;  been  signed  by 

intention  to  sr      '  o  «>         ^ 

prosecute  his  ^  appdlanif  as  required  by  the  sixty-second  section  of 
sj^ol,  mider  the  6  &  7  Fid.  clS.  (a),  the  officer  declined  to  receive 
Fief.  e.  18.  '^  '^  ^^  thereupon  sent  back;  and  the  appellant's 
«.  62.,  most     signature  thereto  haviug  been  procured,  it  was  again 

be  tigned  ly     tendered  to  the  officer  on  the  fifth  day  of  the  term,  but 

the  ^^ipnkaU 

Mmteir;  die    rejected  as  being  too  late. 

lignstnre  of 

^^^ce.  Donrling,  Seijt.,  now  moved  that  the  appeal  might  be 

Where  an  entered  nunc  pro  tunc.     He  submitted,  that,  all  reason- 

*P^^T**  able  diligence  having  been  used  to  remedy  the  defect, — 

within  the  which,  after  all,  was  a  matter  of  as  litde  importance  as 

fint  four  days  could  well  be  conceived,  —  the  court  might,  under  the 
of  the  term, 

with  a  notice 

imperfectlj  signed — The  ooort  refiised  to  allow  the  appeal  to  be  entered  (the 

defect  being  cored)  on  the  fifth  daj. 

(a)  AnUy  p.  S5. 
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proviso  in  sect  64.  (a),  enlarge  the  time  for  receiving  the        1846. 

ippeaL  - 

Petheb- 

Wilde,  C.  J.    The  attorney  has  had  the  whole  time        j^^^^  * 
between  the  decision  of  the  case  by  the  revising  bar-         Ash, 
lister  and  the  fourth  day  of  the  term,  inclusive,  to  pre-        ^^P* 
pare  and  deliver  his  notice.    He  has  thought  fit  to  leave 
it  till  the  last  moment,  when  there  is  no  time  left  to 
remedy  the  defect.    The  only  power  we  have  to  extend 
tbe  time  is,  under  section  64.,  and  that  applies  to  the 
notice  to  tbe  respondent,  and  not  to  a  case  like  this. 
I  think  we  cannot  properly  accede  to  the  application.  - 

The  rest  of  the  court  concurring, 

DtrooUng  took  nothing,  {b) 

r 

(c)  AfUSf  p.  35.  Beg.  Cos.  1.,    and    Simpson, 

(6)  See   Auiey,  app..   Top*  app.,  WWcmson,  resp.^  5  M.  S^ 

km,  lesp.,   5  M.  Si  G.  1.,  7  G.  S.  (a),  7  Scott,  N.  R.406., 

Sntt,  N.  R.  402.,    1  Lutw.  1  LtUw.  Reg.  Cos.  5. 
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Jan.  18. 


County  of  Cumberland. 

George  Elliot,  Appellant,  The  Overseers  of  the 
Parish  of  St.  Mary  Within,  Carlisle,  Re- 
spondents. 


A  parwh  con-    OT.  MARY  WITHIN^  Carlisle^  is  a  parish  containing 

dlT '  '  ^    Do^         the  four  divisions  following ;  viz.  Abbey  Slreel,  Castle 

pularly,  but      Street^  Fisher  Street^  and  Scolcli  Street,  wliich  constitute  the 

improperly^  whole  of  the  parish.  These  divisions  are  iK>puIarly«  but 
called  town-  ^  •  i    t  j^ 

ships.    Four    improperly,  called  townships.     They  are  not  townships 

overseers  were  in  the  legal  sense  of  the  term,  as  they  do  not  separately 

appointed  for         .  ,  .     . .    . 

the  whole         maintain  their  own  poor,  nor  are  separate  poor-rates 

parish,  one       made,  nor  are  separate  overseers  appointed,  for  any  of 

being  selected  j|,em;  but  four  overseers — one  selected  from,  and  an 

from  among 

the  inhabit-      inhabitant  of,  each  of  the  so-called  townships — are  ap- 

ants  of  each  pointed  generally  for  the  parish  at  large,  which  supports 
called  town-  ^'*  ®^"  poor,  and  has  poor-rates  made  for  it.  An  as- 
ships.  In  sistant  overseer  is  also  appointed  for  the  parish  at  large. 
^Ih  ^(  ^"  making  out  the  list  of  voters  for  the  borough  of 

county  voters,  Carlisle^  the  four  overseers  have  always  prepared  and 
the  overseer 

who  acted  for  each  division  made  out  a  separate  list ;  and  each  overseer  published 
a  separate  notice  under  the  6  &  7  VicU  c.  18.  s,  3.  sched.  (A.),  No.  2.»  requiring 
persons  entitled  to  vote  in  respect  of  property  situate  within  his  toumahip  to  send 
in  their  claims  to  him.  These  notices  were  in  each  case  signed  by  the  particular 
overseer  who  acted  for  that  division,  and  by  the  assistant  overseer,  who  therein 
styled  themselves  "  overseers  of  the  township  of •" 

A  notice  of  claim  was  directed  to,  and  served  upon,  the  overseer  of  the  parti- 
cular so-called  township  in  which  the  qualifying  property  was  situate.  This  notice 
being  objected  to,  before  the  barrister  at  the  revision,  he  corrected  the  mistake  in 
the  lists,  under  the  power  conferred  upon  him  by  #.  40.,  and  disallowed  the  ob* 
jection:' — 

Held,  that  the  barrister  had  properly  exercised  his  discretion,  and  that  the 
notice  was^  under  the  circumstances,  sufficient,  and  well  served. 
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pabliflhed  one  list  for  the  whole  parisli.    But,  in  making        1847» 
out  the  list  of  voters  for  the  Eastern  division  of  the  county        * 
of  Cumberland^  the  overseers  of  the  parish  have  never      -Elliot, 
acted  as  such,  but  it  has  been  the  custom  for  each  of  the   Oveneere  of 
four  overseers  to  undertake  the  exclusive  management  of     St.  Mart 
such  of  the  so-called  townships  from  which  he  was  so  se«     ^itbin, 
lected  as  aforesaid,  and  to  hold  himself  out  to  the  public  as       Respp.  ' 
the  overseer  of  such  so-called  township.    Consequently, 
Swr  separate  lists  of  voters  for  the  Eastern  division  of 
the  county,  in  respect  of  property  situate  within  the 
several  so-called  townships,  each  made  out  separately 
by  a  diflferent  overseer  along  with  the  assistant  over- 
seer, have  been  inserted  in  the  register,  instead  of  one 
list  oT  voters  in  respect  of  property  situate  within  the 
pvish  at  large. 

This  year  (1846),  the  clerk  of  the  peace,  as  usual, 
»t  hb  precepts,  ftc,  under  stat  6  &  7  Vici.  c.  18.  s.  3., 
to  the  overseers  of  each  of  the  so-called  townships ;  and 
each  of  such  overseers  respectively  published,  •  under 
«ct  4^  a  separate  notice,  according  to  the  form  No.  2. 
sdied.  (A.),  requiring  persons  entitled  to  vote  in  re- 
spect of  property  situate  within   his  so-called   town- 
ship, to  send  in  their  claims  to  him  and  the  assistant 
overseer,  who  in  each  case  acted  with  the  particular 
oftrseer;  so  that  one  overseer  and  the  assistant  over- 
seer always  acted  for  each  of  the  so-called  townships. 
Each  of  the  above-mentioned  notices  was  signed  by  two 
persons  only,  namely,  the  particular  overseer  and  the 
assistant  overseer,  who,  after  their  signatures,  designated 
themselves  as  **  overseers  of  the  township  of,''  &c.    In 
coQseqnenoe  of  these  notices,  numerous  notices  of  claim 
Were  duly  served  upon  the  different  overseers ;  but,  in 
cfcrj  case^  the  notice  of  claim  was  directed  to  and  served 
■poQ  *^  the  overseer  of  the  township  of,**  &c.,  according 
to  the  requirement  of  the  first-mentioned  notice* 
A  aeparate  list  of  claimants  was  prepared  by  each  of 
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the  four  overseers  (the  assistant  overseer  acting  with  each 
<^  thenif  as  before)  of  all  the  persons  who  had  seiit  in 
their  daims  as  aforesaid.  Each  of  such  lists  was- 
headed  **The  list  of  persons  claiming  to  votCi  &c.>  in 
respect  of  property  situate,  &c«  within  the  township  of/' 
&c. ;  and  was  signed  »by  the  particular  overseer  andlhe 
assistant  overseer  only,  who  designated  themselves  as 
the  ^*  overseers  of  the  township  of,^  &C 

The  portion  of  the  register  in  force  for  the  parish  of 
&•  Mary  tVUkin,  sent  by  the  clerk  of  the  peace  to  Ae 
respective  overseers  as  aforesaid,  consisted  of  four  separ* 
rate  lists,  one  for  each  of  the  four  soH^alled  townships 
above  mentioned,  each  headed  <*  Township  of,*'  &c 
Each  of  these  last-mentioned  lists,  or  parts  of  the  register, 
was  signed  by  the  particular  overseer  and  the  assistant 
overseer  only,  designated,  as  before  mentioned,  as  over- 
seers of  the  so-called  township.  These  different  lists  of 
voters  so  made  out  separately  for  each  of  the  so-called 
townships,  and  each  signed  by  two  persons  only^  as 
above  mentioned,  were  duly  published  together,  adid  in 
immediate  juxta-position. 

The  validity  of  these  last-mentioned  lists  having  been 
duly  objected  to,  the  revising  barrister  determined  that 
they  were  invalid,  not  having  been  duly  signed  by  a 
majority  of  the  overseers,  as  required  by  the  statute 
6  &  7  Vict.  c.  18*  ss.  5*  101.;  and,  consequently,  that 
the  register  of  voters  then  in  force  for  the  parish  of 
Si.  Maty  Within,  consisting  of  the  above-mentioned  four 
portions  or  lists,  onefor  each  of  the  said  so-called  town- 
ships .as  above  mentioned,  should  be  taken  to  be  the  list 
of  voters  for  the  said  parish  for  the  year  then  next  en- 
suing, under  the  6  &  7  Vict.  c.l6.  s.  27. 

By  virtue  of  the  power  conferred  upon  him  by.  sects. 
17.  and  40.  of  that  act,  the  revising  barrister  proceeded 
to  correct  the  mistakes  which  were  proved  to  him  to 
have  been  made  in  such  last-mentiotted.list  of  voters^  by 
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gponging  from  the  beading  of  each  of  the  above-men- 
tioQed  four  portions  of  .such  list  the  words  ^^  Township 
oC*  ftc^  and  direcUog  that  such  four  portions  should  be 
printed  together  in  one  alphabetical  list,  head^^  ^^  The 
parish  cfSLMary  Within/' 

The  reriaing  barrister  next  proceeded,  under  the 
powers  oonfisrred  by  sects*  27«  and  S7«  of  the  above 
abdQtey  to  insert  in  the  said  last-mentioned  list  so 
aaiendedf  the  name  of  every  person,  who,  being  omitted 
bom  the  list  of  voters,  proved  to  his  satisfaction  that 
hft  gave  due  notice  of  his  claim  to  his  overseers  in 
Biannsr  hereinbefore  mentioned,  and  that  he  was  en- 
tidedy  GO  the  last  day  otjufy^  1846,  to  be  inserted  in  the 
ibt  of  county  voters  for  the  parish  ofSt.  Mary  Within. 

It  was  proved  that  Alexander  Annandale  duly  served, 
ia  roamier  hereinbefore  mentioned,  on  the  overseers  of 
the  so-caUed  township  of  Scotch  Street  before  mentioned, 
i  notice  of  claim  to  be  placed  on  the  Kst  of  voters  for 
the  Eastern  division  of  the  county  of  Cumberland^  in 
mpect  of  property  situate  within  the  so-called  town- 
drip;  and  that  such  notice  of  claim  was  addressed  to 
the  sud  so-callied  overseers  of  the  township  of  Scotch 
Street  ^^  the  parish  of  St.  Mary  Within  not  being  men- 
tioned In  such  last-mentioned  notice. 

Under  these  circumstances,  it  was  duly  objected,  on 
the  part  of  the  said  George  Elliot j  that  the  said  Alexander 
dmumdale  should  not  be  inserted  in  the  said  last-men- 
tioned list  of  voters,  inasmuch  as  his  notice  of  claim  was 
iddressed  to,  and  served  upon,  the  overseers  of  the  so- 
called  township  of  Scotch  Street^  officers  who  had  no 
existence  as  such,  instead  of  the  overseers  of  the  parish 
ft  St.  Mary  Within. 

This  objection  the  revising  barrister  overruled,  be- 
ttose  the  overseers  who  acted  for  the  several  so-called 
townships,  in  manner  above  mentioned,  had  all  been 
citily  appointed  overseers  of  the  parish  at  large  of 
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St.  Mary  Within^  which  includes  the  whole  of  the  so- 
called  townships,  and,  by  virtue  of  that  appointment, 
they  severally  and  respectively  acted  as  hereinbefore 
mentioned)  in  the  different  divisions  of  the  said  parish  so 
appropriated  to  each,  by  their  own  private  agreement, 
and  for  their  own  convenience ;  and  because  they  sever- 
ally designated  and  ostensibly  held  themselves  out  to  the 
public  as  the  overseers  of  such  so-called  townships,  for 
the  purpose  of  making  out  the  lists  of  voters  for  the 
Eastern  division  of  the  county,  and  thus  they  deceived 
the  claimants,  by  assuming  a  title  to  which  they  had  no 
right.  Still,  as  they  were  the  actual  and  legally  ap- 
pointed overseers  of  the  parish  of  5/*  Mary  Within^  to 
whom  notices  of  claims  to  vote  in  respect  of  property 
situate  within  such  parish  are,  by  sect.  7.  of  the  act  re- 
ferred to,  required  to  be  given,  and  as  they  actually  did 
duly  receive  the  notice  of  claim  of  the  said  Alexander 
Annandakj  the  revising  barrister  held,  that  the  notice 
of  claim  of  the  said  Alexander  Annatidale,  and  the  ser- 
vice thereof,  was  sufficient,  within  the  meaning  of  sect. 
101.  of  the  act,  and  inserted  in  the  said  amended 
list  of  voters  for  the  parish  of  SL  Maty  Within  the 
name  of  the  said  Alexander  Annandale^  who  had  proved 
to  his  satisfaction  that  he  was,  on  the  SIst  of  last  Jtthf 
entitled  to  be  inserted  in  the  list  of  voters  for  the  said 
parish. 

If  the  court  of  Common  Pleas  shall  be  of  opinion 
that  the  decision  of  the  revising  barrister  upon  tlie 
sufficiency  of  the  above-mentioned  notice  of  claim  of  the 
said  Alexander  Annandale^  and  the  service  thereof,  is 
correct,  then  the  name  of  the  said  Alexander  Annandak 
is  to  be  retained  upon  the  said  last-mentioned  list  of 
voters:  but,  if  the  said  court  shall  be  of  a  contrary 
opinion,  the  name  of  the  said  Alexander  Annandalc  is  to 
be  expunged  therefrom. 

The  cdses  of  twenty-nine  other  persons  similarly  cir- 
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camstaDced,  and  whose  names  appeared  in  the  same  list, 
were  consolidated  with  the  principal  case. 

Oaer^  tor  the  appellant.  The  notice  of  claim  was 
clearly  insufficient :  it  was  directed  to  *^  the  overseers  of 
the  township  of  Scoich  Sireet^'^  whereas,  there  are  in 
reali^  DO  sQch  persons  and  no  such  place;  and  the 
daim  was  in  respect  of  property  alleged  to  be  situate  in 
Scotek  Street.  [CressaMj  J.  The  party  claims  to  be 
pot  upon  the  list  of  voters  for  the  Eastern  division  of 
the  ooanty  of  Cumberland*']  The  barrister,  finding  there 
was  no  proper  list  of  voters  for  the  parish  of  St.  Mary 
WUkiHj  falls  back  upon  the  register  of  the  preceding 
jrcar,  under  the  twenty-seventh  section  of  the  6  & 
7  VieL  c  18.  (a),  and,  treating  this  as  a  mistake,  he  as- 
sumes to  amend  it  under  the  powers  supposed  to  be 
oooferfed  on  him  by  s.  40.  (6),  or  bys.  101.  (c)    This 


1847. 

Elliot, 
App. 

Overseers  of 

St.  Mary 

Within, 

Carlisle, 

Resp. 


(«)  Whieh  enacts, .'' that, 
m  case  no  list  of  voters  shall 
ba^  been  made  out  for  any 
psrish,  township,   or  place  in 
aaj  year,  or  in  case  such  list 
ihall  not  have  been  affixed  in 
asj  place   herein-before    men- 
tkned  in  that  bdialf,  the  re- 
giiter  of  TOters  for  that  parish, 
towndiip,   or    place,    then   in 
fefce,  shall  be  taken  to  be  the 
Htt  of  TOters  for  that  parish, 
township,  or  place,  for  the  year 
then  next  ensuing,  and  the  pro- 
vHuos  herein  contained  respect- 
ing sny  sach  list  of  Toteos,  shall 
be  taken  to  apply  to  such  re- 
gislv  as  aforesaid." 

(*)  Which  enacts,  ''  that  the 
vvvinng  barrister  shall  correct 
my  mistake  which  shaU  be 
pnied  to  him  to  have  been 
nwk  in  any  list,  and  shall  ex- 


punge the  name  of  every  person 
whose  qualification,  as  stated  in 
any  list,  shall  be  insufficient  in 
law  to  entide  such  person  to 
vote,  &c. ;  and,  wherever  the 
Christian  name,  or  the  place  of 
abode,  or  the  nature  of  the 
qualification,  or  the  local  or 
other  description  of  the  pro- 
perty of  any  person  who  shall 
be  included  in  any  such  list, 
and  the  name  of  the  occupying 
tenant  thereof,  shall  be  wholly 
omitted,  in  any  case  where  the 
same  is  by  this  act  directed  to 
be  specified  therein,  or  if  any 
person  whose  name  is  included 
in  any  such  list,  or  his  place  of 
abode,  or  the  nature  or  descrip- 
tion of  his  qualification,  shall, 
in  the  judgment  of  the  revising 
barrister,  be  insufficiently  de- 
scribed for  the  purpose  of  being 


(c)  See  note  (c)  on  next  page. 
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ISi?.        is  not,  however,  a  misnomer  or  inaccurate  description: 

it  is  no  description   at  all;  and  therefore  not  within 

Elliot,       s.101.:    Hintan,   app.,   Hiniofi,   resp.(rf);    Eidsforthj 

Overseers  of   ^PP''  ^^^'^^  ^^^P*  (^)     ^^  ^^  no  answer  to  the  objection, 
St.  Mart     that  the  notice  in  fact  reached  the  hands  of  the  r^ht 

Within,      person.     It  does  not  appear  how  this  notice  was  sent. 
Carlisle,      "^  .11  .  .    . 

Respw        Suppose  It  had  been  put  into  the  post,  directed  as  it  is, 

who  could  imagine  that  it  would  come  to  the  overseers 
of  St.  Mary  Within  ?  [Cressmclly  J.  Suppose,  con- 
trary to  all  expectation,  it  does  come  to  the  right  per- 
son ?  Suppose  a  writ  properly  directed  to  the  sheriff 
of  Kentj  and  by  mistake  the.  envelope  containing  it  is 
addressed  and  sent  to  the  sheriff  of  Surrey^  and  the 
latter  hands  it  to  the  former;  would  that  not  be  a  de« 
livery  of  the  writ  to  the  sheriff  of  Kent  f]  That  would 
be  a  case  of  inaccurate  description.  But  here  it  is  ex* 
pressly  found  that  the  party  who  received  the  notice, 
is  commonly  known  as  the  overseer  of  the  township  of 
Scotch  Street. 

MeUorj  for  the  respondent.     The  fourth  section  of 
64-7  Vict.      the  6  &  7  Vict.  c.  18.  enacts  "  that  the  overseers  of  the 

poor  of  every  parish  and  township  shall,  on  or  before 
the  20th  of  June  ill  every  year,  publish  a  notice,  ac- 
cording to  the  form  numbered  2.  in  schedule  (A.), 
having  first  signed  the  same,  requiring  /all  persons  en- 
titled to  vote  in  the  election  of  a  knight  or  knights  of 
the  shire  to  serve  in  parliament,  in  respect  of  any  pro- 
perty situate  wholly  or  in  part  within  such  parish  or 


identified,  such  barrister  shall  revision  of  such  list,  in  which 

expunge   the    name   of   every  case  he  shall  insert  the  same  in 

such  person  from  such  list,  un-  such  list,**  &c. 
less  the  matter  or  matters  so  (c)  Antd^  p.  14. 

omitted,   or    insufficiently   de-  (d)  1  M.  S^   G.    165.,   8 

scribed,  be  supplied  to  the  satis-  Scott,   N.  R.   665.,    i   Latw. 

faction  of  such  barrister  before  Reg.  Cas,  259. 
he   shall  have   completed   the  (e)  Ante,  p.  Q. 


c.  1 8.  «.  4. 
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township,  who  shall  not  be  upon  the  register  of  voters 
then  ID  force,  and  ako  all  persons  so  entitled  as  afore- 
said, who,  being  upon  such  register,  shall  not  retain 
the  same  qnalificaUon,  or  continue  in  the  same  place  of 
tbode,  as  described  in  such  register,  and  who  are  de~ 
siroos  to  have  their  names  inserted  in  the  register  about 
to  be  made,  to  give  or  send  to  the  said  overseers,  on  or 
before  the  20th  of  Jidtf  then  next  ensuing,  a  notice  in 
writing,  by  them  signed,  of  their  claim  to  vote  as  afore- 
said ;  and  every  such  person,  and  any  such  person  who, 
being  upon  such  register,  may  be  desirous  to  make  a  new 
claim,  shall,  on  or  before  the  said  20th  of  Jtdy^  deliver  or 
send  to  the  said  overseers  a  notice  signed  by  him,  of  his 
claim,  according  to  the  form  of  notice  set  forth  in  that 
behalf  in  the  said  form  numbered  2.,  or  to  the  like  effect  J* 
It  is  not  necessary  that  the  form  should  be  precisely 
followed.  The  notice  here  is  given  to  the  right  person, 
only  it  is  addressed  to  him  by  a  wrong  description. 
The  party  is  concluded  by  the  finding  of  the  revising 
barrister  that  the  service  was  sufficient :  the  court  will 
oot  review  his  decision  upon  a  matter  of  fact,  even 
though  he  refers  it  to  them.  IfVildey  C.  J.  The  inves- 
tigation of  matters  of  fact  is  certainly  not  to  be  thrown 
upon  the  court.]  This  is  clearly  such  a  misdescription 
IS  the  101st  section  was  intended  to  cure.  In  Eidsforthj 
app.,  Farrer^  resp.,  the  misdescription  was  such  as  to 
render  the  identification  of  the  party  difficult :  here, 
however,  the  description  in  the  notice,  and  the  correct 
description  of  the  party  to  whom  the  notice  was  in- 
tended to  be  addressed,  would  convey  the  same  mean- 
ing to  those  who  were  to  be  nffi^cted  by,  or  who  were  to 
act  upon,  the  notice. 


1847. 

£lliot, 
App. 

Overseers    of 

St.  Mary 

Within, 

Carlisle, 

Resp. 


OtteTj  in  reply.  This  is  not  a  notice  addressed  to 
the  right  persons  by  a  wrong  description.  The  notice 
should  be  addressed  to  all  the  overseers,  though  by 
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£l«L10T, 

App. 

Oreneen  of 

8t.  Hart 

WiTHIII, 
CAMiJMLMf 

Reap. 


s,  lOh  service  upoo  any  one  of  ihem  is  sofficient.  It 
cannot  be  said  that  ^  the  orerseen  of  the  township  of 
Scotch  Street"  woald  be  commonly  understood  to  mean 
**  the  overseers  of  the  parish  of  St.  Mary  WithinJ' 

Wilde,  C  J.  The  question  in  this  case  referred  for 
our  decision,  is,  whether  the  notice  of  daim  was  so  d^ 
fectively  addressed  as  to  disentitle  the  party  to  have  his 
claim  considered,  by  reason  of  its  being  directed  to 
^  the  overseers  of  the  township  of  Scotch  Street^  and 
not  to  the  overseers  of  the  parish  generally,  there  being 
no  such  township  in  pcnnt  of  law  or  bet.  It  is  quite 
clear  that  this  person  intended  to  give  a  notice  accord- 
ing to  the  requisitions  of  the  act.  The  inaccuracy  arose 
from  the  defective  notices  published  by  the  overseers 
themselves,  in  which  the  particular  division  of  the  parish 
in  which  the  qualifying  property  is  situate,  b  improperly 
called  a  township.  The  parish  consists  of  four  divisions, 
which  are  popularly,  though,  it  seems,  improperly! 
called  townships.  The  overseers  have  thought  fit  to 
divide  their  labours ;  and  one  was  chosen  from  amongst 
the  inhabitants  of  each  of  these  divisions;  and  each  of 
these  overseers  was  in  the  habit  of  making  out  a  separate 
list  of  voters  for  his  own  division.  There  was  no  overseer 
but  such  as  were  appointed  for  the  whole  parish.  Being 
so  appointed  for  the  whole  parish,  each  of  the  four,  by 
arrangement  amongst  themselves,  takes  charge  of  a  par- 
ticular district  or  division  that  is  popularly  called  a  town- 
ship. There  could  be  no  overseer  who  was  not  overseer 
of  the  whole  parish  :  a  notice,  therefore,  to  the  overseers 
of  a  particular  township  or  division,  must  be  taken  to  be 
addressed  to  the  overseers  of  the  parish,  and  the  statute 
is  satisfied  by  a  service  on  one  of  them.  All  were 
overseers  of  that  township.  It  certainly  would  be  a 
thing  to  be  much  regretted,  if  the  claimant  were  to 
be  deprived  of  his  vote  under  the  pecular  circumstances 
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of  this  case.  At  the  same  time,  we  could  not  sustain  a 
decisioa  declaring  him  entitled  to  be  registered,  if  it 
appeared  that  be  had  failed  to  perform  one  of  the  con- 
ditions upon  which  his  right  is  made  to  depend.  Upon 
the  best  consideration  I  can  give  to  the  matter,  it  appears 
to  me  that  the  notice  is  virtually  a  notice  to  all  the 
overseers  of  the  parish,  and  is  well  served ;  and  that  this 
b  ooe  of  the  mistakes  and  inaccuracies  the  101st  section 
was  intended  to  remedy. 

With  respect  to  the  locality  of  the  qualifying  property, 
it  does  not  appear  to  me  that  any  objection  properly 
arises  in  that  respect.  If  the  revising  barrister  had 
thought  that  there  was  not  a  sufficient  description  of  the 
property,  it  would  have  been  his  duty  to  disallow  the 
daim ;  not  having  done  so,  it  must  be  assumed  that  he 
decided  the  description  to  be  sufficient.  Confining  my- 
self therefore,  to  the  first  point,  I  think  the  decision  of 
the  revising  barrister  was  right,  and  must  be  affirmed. 


1847. 

Elliot, 
App. 

Overseers  of 
St.  Mart 

WlTHIN, 
CARLTgLB^ 

Resp. 


CBE88WSLL,  J.  (a)  1  also  am  of  opinion  that  the 
decision  of  the  revbing  barrister  should  be  affirmed. 
The  four  overseers,  it  appears,  were  appointed  for  the 
whole  parish  of  St.  Mary  Within^  though,  by  arrange- 
ment, each  of  the  four  undertakes  the  management  of  a 
given  district.  When  the  claimant  in  his  notice  de- 
scribed them  as  they  had  already  described  themselves, 
be  must  of  necessity  be  taken  to  mean  the  overseers  of 
the  parish  at  large.  He  has  addressed  his  notice  to 
the  overseers,  but  he  has  added  an  erroneous  descrip- 
tion of  them.  I  think  the  barrister  was  warranted  in 
treating  the  case  as  falling  within  section  101. 

V.  Williams,  J.  I  also  think  the  decision  must  be 
affirmed.  The  service  of  the  notice  is  clearly  unobjec- 
tionable.    As  to  the  form  of  it,  I  certainly  feel  more 

(a)  Maukj  J^  was  absent  by  rea&on  of  illQess. 
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I64^7«        difficnlu'.     Il  Bfaonld  bove  been  dhtrtri  tm  tke  orer- 
seere  oT  ibe  pandi  giaienU;.    Bnt,  ■iJniliBng  the 


^■^^       Tcvmng  harrifiier  to  liave  held  dns  to  be  aa  i—ccnritf 
Q^^f/eci%  of  dkaicrjptian,  wdiim  flecikin    lOl*,  ibe  penoBs   meuit 


fo^MAsr     beiog  bo  denomwiled  as  to  be  coannoniy  —rirntoodj 
—  OB  tbsl  giouDd  I  agree  tbat  bk  ArTfwi  sboold  be 


Jmu 


ofma 


County  of  MomocTS. 

WnxiAM  Wasxltx,  Ai^eliaiit,  Tdomas 
^oosjiXTT^  Respoodent. 

JOHS  POWELL  olycted  Id  tke  anae  of  Mn 
Grata  hao^  relamed  m  tke  list  of  iralers  far  the 
parish  of  IJamsikmmgd yaum4emitnu 

1^,^}jT  *I^  ^"^"^^^  ^  otgecdoo,  dahr  s^Md  and  addressed, 
nsuT  vaiil  aras  ddirered  to  the  post-aaaster  of  Mwnarf  oo  the 
^*^^^  24cfa  of  ^fi^aaf,  and  a  stan^wd  daplkate  of  SDcfa  notke 
«M  tem  dhe  ^'''^  prodooed  belbie  the  revisni^  barrister,  bra  ring  the 
eoart  refined  ICoaaraitfil  pofit-mark  of  tbat  date.  Il  vas  proied  by  the 
^i^Z^  post-master  of  Mnmmnmtk^  tbat  Ifeaaaairt  b  the  nearest 
be  bard.  and  only  post-toarn  of  Ltamnka^gd-fsUnfltwemt  which 
^^^^  ts  a  small  agricnltnral  pari^  at  a  dhtancr  of  aboot  six 
mif^  ^^g^  miles,  and  that  there  is  no  pofit-effic3e  or  post  ddiv^ry 
aot  pmoaoUy  there. 


2^^^^^         lUlien  letters  are  sent  to  the  MommtMdi  post-office,  ad- 

ciressed  to  persons  residii^  at  ZiaiiriiMn^gefjQleni4£ai^^ 


^  "i"*^"^  *•    it  is  the  prMTtice  of  the  post-asaster  and  the  letter-car- 

J^pcHtBt  to  .  . 

^      riers  of  MamauMdhj  if  such  persons  are  knoim.  to  them, 


^'■Mniiditfd     to  leave  the  letters  at  the  pabiic-honses  or  other  places 
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io  Mammouth  generally  frequented  by  them  on  market* 
days  or  occasional  visits*  IF  th^y  are  not  known  to 
them,  the  letters  are  left  at  the  office  until  some  one  from 
the  parish  calls  there  for  letters.  If  no  one  calls  in  the 
coarse  of  a  week,  the  letters  are  sent  to  the  dead-letter 
oflke. 

The  notice  in  question  (as  appeared  by  a  receipt  pro- 
duced by  the  post-master)  was  delivered  by  the  letter- 
carrier»  on  the  25th  of  August^  to  a  sister  of  the  voter, 
who  reside^  in  Monmouth.  There  was  no  evidence  that 
it  ever  reached  his  hands. 

On  behalf  of  the  said  John  Graves,  it  was  contended, 
that,  there  being  in  &ct  no  delivery  of  letters  at  Llan^ 
vUumgdr'ystem'^twem,  the  place  mentioned  in  the  dupli- 
cate of  the  notice  of  objection,  ^^  in  the  ordinary  course 
of  post,**  there  was  no  evidence  of  a  delivery  to  the 
party  intended  to  be  objected  to,  on  or  before  the  25th 
d  August. 

The  revbing  barrister  decided,  that,  under  the  100th 
section  of  the  6  &  7  Vict.  c.  18.,  the  production  of  the 
stamped  duplicate  was  to  be  taken  as  conclusive  evi- 
dence of  delivery  to  the  said  John  Graves  at  Llanvihangel- 
tptenhiexem ;  and,  there  being  no  evidence  offered  in 
support  of  the  claim  of  the  said  John  Graves,  he  ex- 
punged bis  name  from  the  list. 

The  question  for  the  opinion  of  the  court  is,  whether, 
there  being  in  fact  no  delivery  of  letters,  in  the  ordinary 
course  of  post,  to  the  place  mentioned  in  the  duplicate 
of  the  notice  of  objection,  a  delivery  of  a  notice  of  ob- 
jectKNi,  on  the  24th  of  August,  to  the  nearest  and  only 
post-town,  was  a  sufficient  service  of  notice  under 
I*  100.  If  the  court  shall  be  of  that  opinion,  the  re- 
gister is  to  stand  without  amendment.  If  they  shall  be 
oft  contrary  opinion,  the  register  is  to  be  amended,  by 
the  insertion  of  the  name  of  the  said  John  Graves  (and 
tliose  of  twenty  other  persons,  struck  out  under  the 

G  4 
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Wanklyn, 

App. 

WOOLLBTT, 

Resp. 


same  circumstances,  whose  cases  were  consolidated  with 
the  principal  case,)  in  the  list.  The  case  was  dated  the 
19th  oi  Sempiemberj  1846. 

Immediately  following  the  statement  of  the  case  of 
John  ChraveSj  there  was  the  following  declaration  of 
iqppeal  (a) :  —  ^<  I,  on  behalf  of  John  Graves,  appeal 
from  this  decision.  Dated,  the  19th  day  of  Sepiewbety 
1846.  Wittiam  Wanklyn:'  And  at  the  end  of  the 
note  of  the  revising  barrister  consolidating  the  appeals, 
which  was  dated  the  29th  of  September,  was  another  de- 
claration, signed,  like  the  above,  by  William  Wantfyn, 
as  follows :  —  *^  I,  for  and  on  behalf  of  the  said  John 
Graves  and  all  the  other  persons  who  are  interested  as 
appellants  in  this  matter,  and  whose  names  are  written 
iu  the  first  schedule  (6)  hereunto  annexed,  do  appeal 
against  this  decision,  and  agree  to  prosecute  this  ap- 
peal" 

The  declaration  by  the  respondent  was  as  foUovrs: 
—  **  I,  for  and  on  behalf  of  all  the  persons  interested  as 
respondents  in  this  matter,  and  whose  names  are  written 
in  the  second  schedule  (c)  hereunto  annexed,  do  agree 
to  appear  and  answer  this  appeal.     Thomas  WooUeit" 

Neither  the  name  of  Wanklyn,  the  appellant,  nor 
that  of  WooUett,  the  respondent,  appeared,  by  any  state- 
ment in  the  case,  or  in  the  schedules  annexed  thereto, 
to  be  that  of  a  person  interested  in  the  appeals,  or  any 
of  them. 


The  indorsement  not  being  signed  by  the  revising 
barrister,  the  officer  had  refused  to  receive  the  appeal. 
That  defect  having  been  supplied. 


(a)  See  s.  42.^  post,  p.  92. 

(6)  This  schedule  contained 
the  names  &c.  of  the  parties 
oljccted  to. 


(c)  This  schedule  contained 
the  names  of  the  objectors  to  the 
several  persons  mentioned  in 
the  first  schedule. 
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Keatingf  for  the  appellant,  on  the  sixth  day  of  Michael- 
wias  term,  obtauied  leave  to  enter  the  appeal,  subject  to 
the  objection,  as  in  Pritigf  app.,  Estcourty  resp.  {a) 

CodJmmj  for  the  respondent,  objected,  that,  inas- 
moch  as  the  preliminary  steps  required  by  s.  62.  (b) 
had  not  been  duly  taken,  viz.  the  entry  of  the  appeal 
with  the  master,  with  notice  of  the  appellant's  intention 
to  prosecute  it,  the  appellant  had  no  right  to  be  heard. 
The  master  was  perfectly  justified  in  refusing  to  receive 
md  enter  the  appeal,  the  barrister  having  omitted  to 
8^  the  indorsement  pursuant  to  s.  42.  (c)  [Cress-- 
wfl^  J-  This  is  a  consolidated  appeal.  Is  the  indorse- 
ment to  contain  the  names  of  all  the  parties  interested 
m  the  appeak  ?]  By  s.  45.  (d),  the  like  rules  and  regu- 
lations are  to  apply  to  consolidated  as  to  other  appeals. 
An  the  provisions  of  s.  42.  in  this  respect  are  by  refer- 
ence incorporated  in  ss.  44  and  45.  An  appeal  is  not 
the  less  an  i^peal  under  s.  42.  because  the  revising  bar- 
rister has  thought  fit  to  make  other  cases  dependent 
upon  it 

Keating^  contrd.     The  forty-second  section  contains 

an  express  direction  for  the  revising  barrister  to  sign 

the  indorsement     That  provision  can  hardly  apply  to 

the  case  of  a  consolidated  appeal,  in  which  the  names  of 

the  parties  may  be,  and  frequently  are,  so  numerous 

that  it  would  be  utterly  impracticable  to  indorse  them 

all.   {Wilde,  C.  J.    In  the  case  of  a  consolidated  appeal, 

it  b  not  necessary  to  shew  by  the  indorsement  who  all 

the  parties  to  the  several  appeals  are.     The  decision  of 

the  court  is  pronounced  in  one  case  only ;  the  others 

Mlow  as  of  course.     Take  the  case  of  a  consolidated 
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(fl)  AiU^y  p.  70. 
(h)  Pa$i,  p.  94. 


(c)  Past,  p.  92. 
(rf)  Post,  p.  95. 
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not  apply  to  the  principal  case,  but  only  to  those  that 

Wankltn,    are  consolidated.     I  see  no  reason  why  there  should  be 
WooLLETT     *  difference  between  a  single  and  a  consolidated  appeal.] 
Resp.         The  directions  in  sect.  44<.  to  the  revising  barrister  to 
sign  the  consolidated  appeal,  are  express.     If  it  had 
been  intended  that  he  should  in  such  a  case  sign  the 
indorsement  also,  it  is  reasonable  to  expect  that  that 
would  have  been  expressed  with  equal  particulari^.    If 
the  ailment  on  the  other  side  be  well  fiNradedy  there 
was  no  necessity  for  the  direction  in  sect  44.  as  to  the 
signature  of  the  revising  barrister.     But  for  that  sec- 
tion, a  consolidated  a{q>eal  could  have  had  no  existence 
at  all.     [O^ssicW/,  J.     Would  Wantfyn^s  name,  as  ap- 
pellant, satisfy  the  forty-second  section,  if  this  had  been 
the  case  of  a  single  appeal  ?      Wilde^  C.  J.     The  act 
only  authorises  a  person  interesUd  in  tke  appeal  to  be 
an  appellant.     Who  is  this  Wanklyn  ?  and,  how  comes 
he  to  be  named  appellant?]     The  statute  authorises  the 
revising  barrister  to  name  some  person  as  appellant, 
in  n  consolidated  appeal.     He  may  appoint  the  over- 
seers, or  the   town-clerk.     {^CressaxU,  J.    That  is,  as 
res|x>ndent :    but  the   person   appointed  as  appellant, 
should  be  one  who  is  interested  in  the  appeal :  sect  44.] 
That  matter  is  concluded  by  the  act  of  the  revising 
barrister*     The  court  will  assume  that  he  has  done  his 
duty.    [flVA/r,  C.  J.    I  do  not  think  we  can  assume  any 
thing  but  what  appears.     An  agent  may  advocate  the 
cause  of  an  appellant :  but  the  appeal  is  the  appeal  of 
die   princi()aL]      The  respondent  is   by  his  ovm  act 
esto()ped   from  n^lying  on  this  objection;   he  having 
entered  into  a  written  undertaking  to  appear  and  answer 
the  appeal  of  Waidfyn,     If  he  had  objected  at  the  time, 
the  revising  barrister  would  have  obviated  the  difficulty, 
if  difficulty  it  be,  by  naming  some  other  person.     What 
is  tbe  obiection  to  making  the  party  an  appellant,  by  his 


10  VICTORIA. 


91 


agent?  The  language  of  the  forty-fourth  section  is  in 
the  alternative  — '^  the  person  so  named  appellant  in  such 
consolidated  appeal,  or  some  one  on  his  behalf^  shall,  at 
the  end  of  the  said  statement,  make  and  sign  a  declar- 
ation," &c. 

Cocibumf  in  reply.  The  appellant  clearly  has  not 
done  that  which  was  necessary  to  give  this  court  juris- 
diction to  entertain  this  appeal :  Autey^  appv  Topham^ 
resp.  (a) ;  Simpson^  app.,  Wilkinson^  resp.  (b) 

As  to  the  other  point,  the  view  suggested  by  the  lord 
chief  justice  is  evidently  the  correct  interpretation  of  the 
forty-fourth  section.  The  appellant  must  be  a  party 
interested  in  the  appeal.  \_Wildey  C.  J.  This  manifestly 
shews  the  necessity  of  the  provision  as  to  the  indorsement. 
Williams^  J.  The  forty-second  section  directs  the  re- 
Tising  barrister  to  deliver  the  statement  "  with  such 
indorsement  thereon,  to  the  said  appellant^''  &c. ;  treat- 
ing him  as  a  person  present.] 

Cta-.  adv.  vult. 

Wilde,  C.  J.,  now  delivered  the  opinion  of  the  court. 

In  this  case,  the  court  is  of  opinion  that  the  appeal 
does  not  come  before  it  under  such  circumstances  as  to 
bring  it  within  its  jurisdiction. 

It  appeared  that  Jo^;i  Graves^  the  voter,  lived  at  such 
a  distance  from  the  nearest  post-town  as  to  be  out  of 
the  regular  delivery ;  that  it  is  the  practice  of  the  post- 
master and  letter-carriers  in  the  district  in  question, 
where  the  parties  to  whom  letters  are  addressed  are 
known  to  them,  to  leave  such  letters  at  the  public- 
houses  or  other  places  in  the  post-town  generally  fre- 
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qoented  bj  them  oo  market  dajs  or  occnioiial  yisits, 
and^  if  tbey  are  not  known,  to  let  the  letters  remain  for 
a  certain  time  at  the  office,  and  then  return  them,  if  not 
called  for,  to  the  dead-letter  office ;  and  that  the  letter 
containing  the  notice  of  otgection,  which  was  posted 
under  the  provisions  of  the  6  &  7  Fid.  r.  18.  s.  100^ 
was  received  from  the  post-office  by  a  relative  of  the 
voter,  and  did  not  appear  ever  to  have  reached  the 
hands  of  the  party  himselL 

When  the  appeal  was  tendered  to  the  master,  pur- 
suant to  the  sixty-second  section  of  the  statute,  it  had 
not  the  indorsement  signed  by  the  revising  barrister,  as 
required  by  the  forty-second  section,  to  which  I  will 
hereafter  more  particularly  refer.  Accordingly,  on  the 
fifth  day  of  the  last  term,  that  defect  having  in  the  mean 
time  been  supplied,  application  was  made  to  the  court 
to  direct  the  roaster  then  to  receive  and  enter  it.  To 
this  application  the  court  acceded,  without  expressing 
any  opinion  as  to  the  appellant's  right,  under  these  cir- 
cumstances, to  have  his  appeal  heard. 

Upon  the  case  being  called  on  in  its  turn,  it  was  ob- 
jected by  Mr.  Cockbum^  on  the  part  of  the  respondent, 
that  the  appellant  was  not  entitled  to  be  heard.  The 
objection  was  founded  upon  the  forty-second  section  of 
the  statute.  The  forty-first  section  gives  particular 
directions  as  to  the  conduct  to  be  observed  by  the  re- 
vising barrister  on  the  hearing  of  matters  before  him. 
The  forty-second  section  then  proceeds  to  enact  ^  that 
it  shall  be  lawful  for  any  person  who,  under  the  pro- 
visions hereinbefore  contained,  shall  have  made  any 
claim  to  have  his  name  inserted  in  any  list,  or  made  any 
objection  to  any  other  person  as  not  entitled  to  have  his 
name  inserted  in  any  list,  or  whose  name  shall  have 
been  expunged  from  any  list,  and  who,  in  any  such  case, 
shall  be  aggrieved  by,  or  dissatisfied  with,  any  decision 
of  any  revising  barrister  on  any  point  of  law  material  to 
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the  result  of  such   case,  either   himself,  or   by  some        1847. 
perscHi  on  his  behalf,  to  give  to  the  revising  barrister,  in 
court,  before  the  rising  of  the  said  court,  on  the  same 
day  oo  which  such  decision  shall  have  been  pronounced, 
a  notice  in  writing  that  he  is  desirous  to  appeal,  and,  in 
such  notice,   shall   shortly  state   the   decision   against 
which  he  desires  to  appeal."     It  then  provides  for  the 
statement  of  a  case  by  the  barrister,  which  he  is  to  read 
to  the  appellant  in  open  court,  and  then  and  there  sign ; 
^and  the  said  appellant,  or  some  one  on  his  behalf, 
shall,  at  the  end  of  the  said   statement,  make  a  de- 
claration, in  writing,  under  his  hand,  to  the  following 
effect ;  that  is  to  say :  '  I  appeal  from  this  decision  ; '  and 
the  said  barrister  shall  then  indorse  upon  every  such 
statement  the  name  of  the  county  and  polling  district, 
or  city  and  borough,  and  of  the  parish  or  township  to 
which  the  same  shall  relate,  and  also  the  Christian  name 
and  surname  and  place  of  abode  of  the  appellant  and 
of  the  respondent  in  the  matter  of  the  said  appeal,  and 
ikall  sign  and  date  such  indorsement ;  and  the  said  bar- 
rister shall  deliver  such  statement,  with  such  indorsement 
thereon^  to  the  said  appellant,  to  be  by  him  transmitted 
to  Her  Majesty's  court  of  Common  Pleas  at  Westminster^ 
io  the  manner  hereinafter  mentioned,''  &c.    The  sixtieth  6  &  7  yict. 
section  enacts  "that  all  appeals  or  matters  of  appeal  ^•^°'*-^' 
finom  or  in  respect  of  any  decision  of  any  revising  bar- 
rister, entertained  in  manner  hereinbefore  mentioned^  shall 
be  prosecuted,  heard,  and  determined  in  and  by  Her 
^lajesty's  court  of  Common  Pleas  at  Westminstery  ac- 
cording to  the  ordinary  rules  and  practice  of  that  court 
with  respect  to  special  cases,  so  far  as  the  same  may  be 
applicable  and  not  inconsistent  with  the  provisions  of 
this  act,  or  in  such  manner  and  form,  and  subject  to 
SQch  rules  and  regulations,  as  the  said  court,  from  time 
to  time,  by  any  rule  or  order  made  for  regulating  the 
practice  and  proceedings  in  such  appeals,  shall  order 
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and  direct."  Then  comes  the  sixty*secoiid  seciiony 
which  enacts  **  that  ereiy  appellant  who  shall  intend  to 
prosecate  his  appeal,  shall,  within  the  first  foar  days  in 
the  Michaelmas  term  next  after  the  decision  to  which  soch 
appeal  shall  relate,  transmit  to  the  masters  of  the  said 
court  of  Common  Pleas  the  statement  in  writing  to 
signed  by  the  said  reoising  barrister  as  q/bresaid^  and  shall 
also  therewith  give  or  send  a  notice,  signed  by  him, 
stating  therein  his  intention  to  prosecute  the  said  appeal ; 
and  the  said  appellant  shall  also  give  or  send  a  notice^ 
signed  by  him,  to  the  respondent  in  the  said  appeal, 
stating  his  said  intention  duly  to  prosecute  such  ap- 
peal, in  the  said  court ;  and  one  of  the  masters  of  the 
said  court,  to  be  nominated  for  that  purpose  by  the 
lord  chief  justice  of  the  said  court,  shall  forthwith 
enter  every  appeal  of  which  he  shall  have  received 
due  notice  from  the  appellant  as  aforesaid,  in  a  book 
to  be  kept  by  him  for  that  purpose."  The  question 
is,  whether,  no  indorsement,  signed  by  the  barrister, 
having  been  made  upon  the  case  at  the  time  it  was 
brought  to  the  master  under  the  provisions  of  the  sixty- 
second  section,  the  appellant  is  now  entitled  to  be  heard ; 
or,  in  other  words,  whether  sufficient  has  been  done  to 
give  the  court  jurisdiction  to  entertain  the  appeal. 

My  brother  Maule  was  not  present  when  the  discus- 
sion took  place:  but  my  brothers  Cr/'jistoe// and  IVilliams 
and  myself  are  of  opinion,  that,  to  make  the  appeal  ef- 
fectual, and  to  enable  the  court  to  hear  it,  it  is  essential 
that  the  indorsement  should  be  signed  by  the  barrister. 
It  is  to  be  observed  that  the  whole  of  the  practice  on  the 
subject  of  these  appeals  depends  upon  the  statute  6  &  7 
Vict.  c.  1 8. ;  and  it  is  extremely  difficult  to  say  what  parts 
of  its  provisions  are  obligatory,  and  what  directory  only. 

It  has  been  insisted  on  the  part  of  the  appellant  that 
the  objection  does  not  properly  arise  here,  inasmuch  as 
this  is  the  case  of  a  consolidated  appeal.  The  only  sec- 
tions that  refer  to  the  mode  of  regulating  consolidated 
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appeals  are  the  forty-fourth  and  forty-fiflh,  which  do  not        1847. 
contain  a  repetition  of  the  provisions  of  the  forty-second        — — • 
section.  The  forty- fourth  section  gives  power  to  the  bar-     Wanklyn, 
rister  to  consolidate  cases  which  depend  upon  the  same     ^ 
point  or  points  of  law ;  and  enacts  *^  that  the  said  barrister         Resp. 
shall  in  such  case  state  in  writing  the  case,  and  his  de-  6  6^7  VicU 
cision  thereon,  in  manner  hereinbefore  mentioned  :  and  ^*        *' 
the  forty-fifth  section  enacts,  ^^  that,  in  and  with  regard  Sect,  45. 
to  every  such  consolidated  appeal,  the  like  proceeding 
shall  be  had  and  taken,  and  the  like  rules  and  regula- 
tions shall  apply,  as  in  the  case  of  any  other  appeal 
onder  this  act"     That  embraces  the  whole  of  the  direc- 
tions contained  in  the  forty-second  section   as  to   the 
mode  of  proceeding  in  the  case  of  a  single  appeal ;  for, 
there  is  no  other  regulation  applicable  to  consolidated 
•iqieals. 

The  answer  that  has  been  attempted  to  be  given  on 
the  part  of  the  appellant,  is,  that  the  directions  relating 
to  sbgle  appeals  do  not  apply  to  consolidated  appeals, 
because  they  are  not  repeated  in  sect.  45.     The  court, 
however,  does  not  conceive  that  to  be  any  sufficient 
answer ;  bat  is  of  opinion  that  the  general  reference  in 
that  section  to  the  rules  and  regulations  contained  in 
Kct  42.  draws  down  to,  and  in  effect  embodies  within, 
it  all  the  rules  and  regulations  that  are  required  to  be 
observed  in  the  case  of  single  appeals.     And,  indeed, 
the  observance  of  such  regulations  seems  to  the  court 
to  be  much  more  necessary  in  the  case  of  consolidated 
appeals  than  in  that  of  separate  and  individual  appeals. 
The  barrister's  signature  is  nowhere  required  as  an  au- 
thentication of  the  parties  to  the  appeal,  except  as  it  is 
reqaired  to  the  indorsement.   It  is  true,  that,  in  practice, 
itisosoal  for  the  barrister  to  attest  by  his  signature  the 
identification  of  the  appellant  in  the  body  of  the  case  : 
bnt  the  statute  only  requires  it  in  the  indorsement.     In 
<oineof  the  cases  that  have  come  before  us,  the  number 
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and  whose  appeals  ai*e  consolidated,  has  exceeded  100 : 

Wanklyn,  ij.  jg  manifesily  more  essential  in  such  cases  that  the 
WooLLETT  barrister's  signature  should  authenticate  the  indorsement 
Resp.  oF  a  consolidated  appeal,  than  in  the  case  of  a  single  ap- 
pellant. The  only  question  is,  whether  or  not  the  rules 
and  regulations  contained  in  sect.  42.  are  so  brought 
down  and  incorporated  in  sect  45.  as  to  apply  in  this 
respect  to  consolidated  appeals.  If  they  are,  unless  we 
find  in  the  latter  section  something  which  in  direct  lan- 
guage, or  by  necessary  implication,  dispenses  with  them 
in  the  particular  now  under  consideration,  We  must  bold 
them  to  apply.  There  is  no  such  language,  nor  any 
such  necessary  implication. 

Upon  reference  to  sect.  42.,  we  find,  that,  in  every 
instance  where  mention  is  made  of  any  dealing  with  the 
case,  the  indorsement  is  carefully  mentioned  in  connec- 
tion with  it:  thus,  the  barrister,  having  drawn  up  and 
signed  the  case  in  open  court,  **  shall  then  indorse,  &&, 
and  shall  sign  and  date  such  indorsement;"  then,  he  is 
to  deliver  the  case,  *'  with  such  indorsement  thereon," 
to  the  appellant,  for  the  purpose  of  its  being  transmitted 
to  the  master ;  and  also  to  deliver  a  copy  *'  with  such 
indorsement  thereon,"  to  the  respondent.  It  is  for  the 
purpose  of  {preventing  mistake  and  undue  practice  that 
the  barrister  is  required  to  do  most  of  the  things  that 
are  entrusted  to  his  jurisdiction,  in  open  court.  The 
whole  language  of  the  section  seems  to  us  distinctly  to 
import  that  the  signature  of  the  indorsement  by  the 
barrister  is  to  precede  the  entry  of  the  case ;  and  that, 
by  requiring  such  indorsement  to  be  dated,  the  legis- 
lature intended  to  insure  its  being  done  at  the  proper 
time.  Here,  the  case  appears  to  have  been  signed  by 
the  barrister  on  the  1 9th  of  September  ;  and  the  indorse- 
ment was  not  signed  until  after  the  expiration  of  the 
first  four  days  of  Michaelmas  term.     We  therefore  think 
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that  the  objection  that  has  been  taken  to  our  authority         1847. 
to  hear  the  appeal  is  well  founded. 

There  is,  in  reality,  no  hardship  on  the  appellant  in 
this  construction;  for,  as  he  is  made  the  medium  of  con- 
veyance of  the  case  to  the  master,  it  is  his  own  fault  if 
he  does  not  take  care  *that  it  is,  in  all  respects,  in  con- 
ibrmity  with  the  act. 

Aoother  objection  arose  in  the  coarse  of  the  argu- 
ineDt,  which  did  not  receive  any  satisfactory  answer. 
The  court  does  not  now  profess  to  give  any  opinion 
upon  it,  but  adverts  to  it  for  the  sake  of  caution,  —  that 
the  like  objection  may  for  the  future  be  avoided.  The 
forty-second  section  of  the  6  &  7  Vict.  c.  18.  enacts 
"that  it  shall  be  lawful  for  any  person  who^  under  the 
provisions  hereinbefore  contained,  shall  have  made  any 
daim  to  have  his  name  inserted  in  any  list,  or  made 
toy  objection  to  any  other  person  as  not  entitled  to 
have  bis  name  inserted  in  any  list,  or  whose  name  shall 
have  been  expunged  from  any  list,  and  who  in  any 
such  case  shall  be  aggrieved  by,  or  dissatisfied  with,  any 
decision  of  any  revising  barrister  on  any  point  of  law 
material  to  the  result  of  such  case,  ett/ier  hy  himself  or 
^  wme  person  on  his  behalf,  to  give  to  the  revising 
barrister,  in  court,  before  the  rising  of  the  said  court, 
OD  the  same  day  on  which  such  decision  shall  have 
been  pronounced,  a  notice  in  writing  that  he  is  de- 
sirous to  appeal,"  &c. :  and  then,  after  providing  for 
the  mode  of  stating  the  case,  the  clause  proceeds :  — 
^aod  the  said  appellant ^  or  some  one  on  his  behalf  shall, 
tt  the  end  of  the  said  statement,  make  a  declaration 
io  writing  under  his  handy  to  the  following  effect,  that  is 
to  say,  *  I  appeal  from  this  decision,'  &c."  The  lan- 
guage of  this  section  is  somewhat  ambiguous.  But, 
under  section  44., — as  if  to  shew  more  particularly  who  6  &  7  Vict, 
is  to  be  considered  as  the  appellant,  —  it  is  enacietl,  "  that,  ^-  ^  ®*  *•  **• 
if  it  shall   appear   lo   any  revising  barrister    that    the 
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determined  by  him  at  any  coart  as  aforesaid,  depends, 

ANKLTif,    ^^^  i^^g  been  decided  by  bim,  upon  the  same  point  or 

WooLLETT  P^"^  ^^  I^^f  ^1^^  ^^^  parties,  or  any  of  tbem,  aggrieved 
Resp.  by  or  dissatisfied  with  his  decision  thereon,  shall  have 
given  notice  of  an  intention  to  appeal  therefrom,  it  shall 
in  such  case  be  lawful  for  the  said  barrister  to  declare 
that  the  appeals  ligainst  such  decision  ought  to  be  con- 
solidated, and  the  said  barrister  shall  in  such  case  state 
in  writing  the  case,  and  his  decision  thereon,  in  manner 
hereinbefore  mentioned,  and  that  several  appeals  depend 
upon  the  same  decision,  and  ought  to  be  consolidated,  and 
shall  read  such  statement,  and  sign  the  same,  as  herein- 
before mentioned  (a) ;  and  thereupon  it  shall  be  lawful 
for  the  said  barrister  to  name  at^  person  interested^  and 
consenting,  for  and  on  behalf  of  himself  and  all  other 
pei*sons  in  like  manner  interested  in  such  appealsj  to  be 
the  appellant  or  respondent  respectively  in  such  con- 
solidated appeal,  and  to  prosecute  or  answer  the  said 
appeal,  in  like  manner  as  any  appellant  or  respondent 
might  in  his  own  case,  under  the  provisions  of  this  act; 
and  the  person  so  named  appellant  in  such  consolidated 
appeal,  or  some  one  on  his  behalf^  shall,  at  the  end  of 
the  said  statement,  make  and  sign  a  declaration  in  the 
form  or  to  the  effect  following,  that  is  ^o  say,  'I,  for 
myself  and  on  behalf  of  all  the  other  persons  who  are 
interested  as  appellants  in  this  matter,  and  whose  names 
are  hereunder  written,  do  appeal  against  this  decision, 
and  agree  to  prosecute  the  appeal ; '  and  the  person  so 
named  respondent  in  such  consolidated  appeal,  or  some 
one  on  his  behalf,  shall,  in  like  manner,  make  and  sign 
a  declaration  in  writing  in  the  form  or  to  the  effect  fol- 
lowing, that  is  to  say,  ^  I,  for  myself  and  on  behalf  of 
all  the  other  persons  interested  as  respondents  in  this 

(a)  Section  42. 
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matter,  and  whose   names  are  hereunder  written^   do 
agree  to  appear  and  answer  this  appeal :'  and  the  name, 
and,  where  necessary,  the  particulars  of  the  qualification, 
of  every  party  intended  to  be  joined  in  such  conso- 
lidated appeal,  shall  be  written  under  the  aforesaid  de- 
dantion  of  the  appellant  or  respondent  respectively  to 
which  they  may  respectively  refer,"  &c     So  that  the 
barrbter,   in  the  case  of  a  consolidated  appeal,  is  only 
aatborised  to  require  this  declaration,  either  as  appel-* 
lant  or  as  respondent,  to  be  made  by  a  person  interested 
in  tie  appeaL     Now,  here,  instead  of  the  declaration  of 
the  appellant  being  signed  by  the  appellant  himself,   it 
is — "I,  on  behalf  of  John  Graves^  appeal   from  this 
decision,''  not  following  the  language  of  the    statute ; 
aod,  when   he  comes  to   the  consolidation,  the   same 
party  declares,  not  *^  I,  for  myself,  &c./'  but,  *^  I,  for 
and  on  behalf  of  John  Graves  and  all  the  other  persons 
who  are  interested  as  appellants   in  this  matter/'  &c. 
And  so  in  like  manner  the  declaration  of  the  respondent 
Taries  from  the  form  given  in  the  act :  for,  it  says,  **  I, 
for  and  on  behalf  of  all  the  persons  interested  as  re-^ 
ipondents  in  this  matter,  and  whose  names  are  written 
in  the  second  schedule  hereunto  annexed,  do  agree  to  ap^ 
pear  and  answer  this  appeal:"  and  this  is  signed  by  a 
stranger.     It  may  be  argued,  that  the  revising  barrister 
has  DO  right  to  sanction  an  appeal  unless  on  behalf  of  a 
person  interested,  and  that  we  must  assume  he  has  done 
his  duty*     Whether,   however,    this  objection    is  well 
GMmded  or  not  —  and   the  court  does  not  profess  to 
give  any  opinion  upon  it  —  the  matter  is  at  all  events  so 
doabtfiil  as  to  make  it  desirable  for  the  future  to  avoid 
the  diflScuIty. 

Appeal  dismissed. 


184.7. 

Wanklyn, 

App. 

WOOLLETT, 

Kesp. 
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Jan,  25. 

A  notice  of 
objection,  ad- 
dressed to  the 
voter  at  A,, 
described  as 
his  place  of 
abode  in  the 
borough  list^ 
was  left  at  his 
office  in  B, 
The  office  in 
B,  was  not 
the  voter's 
place  of 
abode^  and  he 
had  no  re* 
sidence  in  A, 
The  revi- 
sing barrister 
decided  that 
the  notice  had 
not  been  given 
to  or  left  at 
the  place  of 
abode  of  the 
voter  as 
stated  in  the 
list,  within 
the  meaning 
of  the  6  &  7 
FicL  c,  1 8. 

*.  17:  — 

Held,  that 
his  decision 
was  correct. 


Borough  of  Bewdley. 

CuARLES  Allen,  Appellant,  Edward  Greensill, 

Respondent. 

nPHE  name  of  Edward  Greensill  was  inserted  by  the 
overseers  in  the  list  of  persons  entitled  to  vote  in 
the  election  of  a  member  for  the  borough  of  BeaxHej/^ 
in  respect  of  property  occupied  in  the  hamlet  of  L/mer 
Mitton^  as  follows  :  — 


Christian       Name 
and  Surname  of 
each     Voter   at 
full  length. 

Place  of  Abod& 

Nature  of 
Qualification. 

Street,     Lane.     Ac' 
where  the  Property. 

it  tituate. 

Greensill,    Ed- 
ward. 

Lower  Mitton. 

Office  and  wharf. 

Lichfield  Street. 

Charles  Allen^  whose  name  was  in  the  list  of  voters 
for  the  borough  of  Bewdley^  objected  to  the  name  of 
Greensill  being  retained  in  the  said  list  for  the  hamlet  of 
Lower  Milton. 

It  appeared  that  Greensill  formerly  bad  a  house  at 
Lffuoer  MittoUy  in  which  he  resided ;  but  that  he  had  left 
that  house  for  several  years ;  and,  at  the  time  of  the  ser- 
vice of  the  notice  of  objection  hereafter  mentioned,  he 
resided  at  Hartlehury^  in  the  county  of  Stafford^  which 
is  not  within  the  said  hamlet  of  Lamer  Mittoru  He 
had  never  resided  at  the  office  and  wharf  in  Lickfidd 
Street.  A  notice  of  objection,  duly  signed  by  Allen^ 
addressed  to  "  Edward  Greensill^  Lcrmer  Mitton^*  was 
left  on  the  25th  of  August  last  at  the  said  office  and 
wharf  in  Lichjield  Street. 

Under  these  circumstances,  it  was  contended  on  be« 
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half  of  GreetisiU^  that  the  objector  had  not  complied 
with  the  provisions  of  the  seventeenth  section  of  the 
6  &  7  Vict.  c.  18.,  the  notice  of  objection  not  having  been 
given  to  Greensill  himself,  or  left  at  his  place  of  abode, 
as  stated  in  the  said  list 

On  behalf  of  Alkn^  it  was  contended,  that,  as  Green-- 
sUl  bad  not  in  fact  any  place  of  abode  at  Lower  Mitton^ 
as  described  in  the  said  list,  the  qualifying  property, 
which  was  there  situate,  must  be  deemed  to  be  his  place 
of  abode ;  and  that  no  other  service  could  in  this  case 
have  been  effected,  and  therefore  such  service  of  the 
Dodoe  was  sufficient 

The  revising  barrister  decided  that  such  notice  had 
not  been  given  to,  or  left  at  the  place  of  abode  of.  Green" 
siU  as  stated  in  the  said  list,  within  the  meaning  of 
sect  17.,  and  that  the  objector  might  in  this  case  have 
complied  with  that  section  by  sending  a  notice  by  post, 
addressed  to  Greensill  at  his  place  of  abode  as  stated  in 
the  said  list,  or  by  serving  such  notice  on  him  person- 
ally :  and  he  accordingly  retained  the  name  of  Greensill 
on  the  said  list  And,  upon  the  application  of  Greensill, 
the  barrister  altered  the  description  of  his  place  of  abode 
in  the  list,  to  <'  Harilebwy.'' 

Greensill^  on  the  barrister's  deciding  that  the  notice  of 
olgection  was  not  duly  served,  declined  going  into  evi-> 
deoce  in  support  of  his  qualification. 

The  question  for  the  opinion  of  the  court,  is,  whether, 
Boder  the  circumstances  above  mentioned,  the  said  no- 
tice of  objection  was  duly  served  on  Greensill,  If  the 
court  shall  be  of  opinion  that  such  notice  was  not  duly 
served,  the  list  is  to  stand  without  amendment  But,  if 
the  court  be  of  a  contrary  opinion,  the  said  list  is  to 
be  amended,  by  expunging  therefrom  the  name  of  the 
respondent  —  unless  the  court  shall  think  themselves 
precluded   from  so  doing,  by  the  circumstance  of  the 
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barrister's  having  decided  that  the  notice  was  not  diily 
served,  and  consequently  that  Greemill  was  not  bound 
to  prove  bis  qualification,  which  he  might  perhaps  have 
established,  provided  the  barrister  bad  held  that  thft  no* 
tice  was  duly  served,  and  that  he  was  bound  to  prove 
his  qualification. 


ff •  Alexander^  for  the  appeliant*  The  seventeentb 
section  of  the  6  &  7  Vict,  c,  IS.  (a)  in  express ^  terma 
directs  that  the  notice  of  objection  shall  be  giyen  to 
the  voter,  or  left  at  his  place  of  abode  a$  described  in 
ike  list.  ICresswellf  J.  The  service  was  neither  at  the 
place  to  which  the  notice  was  addressed,  nor  at  the  true 
place  of  abode.]  The  main  object  of  the  act  was,  to 
insure  the  notice  coming  to  the  hands  of  the  party.  If 
this  had  been  sent  by  post,  it  would  have  been  delivered 
as  this  has  been.  {^Cresswelly  J.  That  may  be  so :  but 
then  you  would  have  had  a  statutable  delivery.]  There 
is  nothing  in  the  case  to  shew  that  the  office  and  wharf 
in  Lichfield  Street  are  not  in  honsoer  Mitton.  [Cres$* 
'welly  J.  The  case  states  that  Greensill  had  for  many 
years  ceased  to  reside  in  Lower  Mitton.  If,  therefore, 
the  office  and  wharf  in  Lichfield  Street  were  in  Lamer 
Mittofiy  that  is  not  his  place  of  abode.]  That  being 
so,  it  must  be  assumed  that  the  qualifying  property 
was  his  place  of  abode.  [CressnoeUy  J.  The  list  de- 
scribes an  uncertain  place  in  Lamer  Mitton.  Did  the 
overseers  mean  that  the  office  and  wharf  in  Lichfield 
Street  were  in  Lamer  Mitton  ?  If  they  did,  that  is  the 
party's  place  of  abode  as  described  in  the  list.]  \vk 
Bishop,  app.,  Helpsy  resp.  (6),  Maule^  J.,  intimates  that 
•ending  a  notice  by  the  post  addressed  to  the  voter's 
actual  place  of  abode,  would  not  do.  [Cresrmelly  J. 
Suppose  we  are  of  opinion,  that,  in  point  oijact,  thia 


(a)  AnU,  p.  1 1 . 


(ft)  Ant^,  VoL  II.  p.  52. 
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notice  wfts  left  at  the  place  of  abode  as  described  in  the  i  S4>7. 

list  —  the  place  the  overseers  meant  to  describe  as  the 

place  of  abode ;  the  barrister  having  found  otherwise,  Allen, 

we  cannot  interfere  with  his  conclusion  of  fact!     It  is  r^„„'„. 

Dot  a  condasion  of  fact:  it  is  his  opinion  upon  the  con**  Reap, 
stmction  of  the  act  of  parliament. 

WUimare^  for  the  respondent.  The  statute  gives  an 
objector  three  modes  of  serving  his  notice  —  personally 
—  at  the  place  of  abode  as  described  in  the  list  —  or 
bjr  post,  ^  directed  to  the  person  to  whom  the  same 
shall  be  sent,  at  his  place  of  abode  as  described  in  the 
laid  list  of  voters."  (a)  The  appellant  might  here  have 
served  the  notice  personally,  or  he  might  have  posted 
it,  directed  to  the  voter  at  *<  Lamer  MitUm!^  The 
revising  barrister  having  found  that  Greensill  had  for 
ouuiy  years  ceased  to  reside  at  Lower  Mittotif  and  that 
the  notice  had  not  been  left  at  his  place  of  abode  as 
stated  in  the  list,  the  court  are  precluded  by  sec- 
tioo  65.  {b)  firom  interfering  with  his  conclusion. 

AUxamderj  in  r^ly.  The  seventeenth  section  does 
Dot  III  terms  provide  for  personal  service,  {c)  The  whole 
statement  of  this  case  shews  that  the  barrister  intended 
to  reserve  to  the  court  a  question  of  law  upon  the  con- 
struction of  the  act.  The  service  here  was  at  the  con- 
structive abode  of  the  voter. 

Cur.  adv.  vtdt. 


(a)  Section  100.  the   admissibility  or   effect  of 

(i)  Which  enacts  ''  that  no  any  evidence  or  admission  ad<» 

ipM  or  notice  of  appeal  under  duced  or  made  in  any  case  to 

tU  let  ihall  be  received  or  al-  establish   any   matter    of  fact 

^^^  against  any  decision  of  only." 

"7 wviiing  barrister  upon  any  (c)   Vide    anU^     p.    JI,  n. 

^MioQ  of  fact  only,  or  upon  (a). 
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Wilde,  C.  J.,   now   delivered   the  opinion   of  the 
court. 

The  question  in  this  case  arises  upon  the  service  of 
the  notice  of  objection.  It  appears  that  a  person  named 
AUen  objected  to  the  name  of  Greensilt  being  retained 
upon  the  list  of  voters  for  the  borough  of  Bewdley. 
This  notice  of  objection  was  left  at  an  office  in  Lichfield 
Street^  which  the  case '  distinctly  states  not  to  be  the 
residence  of  the  claimant  Now,  the  act  of  Victoria 
requires  the  notice  to  be  served  personally  or  at  the 
place  of  abode  of  the  party,  as  stated  in  the  list  (a),  or 
by  transmitting  it  through  the  post,  as  provided  for  by 
sect.  100.  The  validity  of  this  notice,  therefore,  de- 
pends upon  its  service  at  GreensilPs  residence.  On  the 
part  of  the  appellant,  it  was  insisted,  that,  though  the 
place  at  which  the  alleged  service  took  place  was  not 
in  fact  the  voter's  place  of  abode,  it  must  for  this  par- 
pose  be  so  considered.  GreensiWs  place  of  abode  is 
described  in  the  list  of  voters  to  be  **  L/fwer  Mittonr 
It  appears  from  the  case,  that,  though  his  residence 
once  was  at  hctmer  Mitton^  it  had  ceased  to  be  so  for 
several  years.  The  statement  on  the  list  that  Ix/mer 
Mitton  was  his  place  of  abode,  was  the  mistake  of  the 
overseers.  It  was  contended,  that,  as  Greensill  had  no 
place  of  abode  in  Lcmer  Mitton^  the  qualifying  property, 
which  was  there  situate,  must  be  deemed  to  be  his  place 
of  abode,  and  therefore  that  a  service  there  was  suffi- 
cient. But  the  case  expressly  finds  that  Greensill  had 
never  resided  at  the  office  in  Lichfield  Street,  The 
question  therefore  is,  whether,  if  the  overseers  state  in 
the  list  a  place  of  abode  which  is  incorrect,  the  rights  of 
the  voter  are  to  be  afiected  by  a  blunder  which  it  is  no 
part  of  his  duty  to  correct,  and  in  a  matter  over  which 
he  has  no  control.     When  the  statute  prescribes  the 


(a)  AtU^,^.  11. 
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duty  of  the  objector  in  the  service  of  the  notice,  it  gives 
bim  the  choice  of  three  modes.  If  he  chooses  to  select 
service  at  the  place  of  abode  as  described  in  the  list,  he 
most  take  the  risk  of  its  turning  out  not  to  be  the  true 
place  of  abode.  He  may  always  guard  himself  against 
mistakes  by  a  personal  service,  or  by  sending  the  notice 
by  post*  In  this  case,  therefore,  as  the  revising  bar- 
rister has  found  distinctly  that  the  office  in  LicJifield 
Street  is  not  the  place  of  abode  of  Greensilly  and  that 
be  has  no  residence  in  Lamer  Mittoriy  we  think  the  de- 
cision was  correct  in  point  of  law,  and  must  be  affirmed. 

Decision  affirmed. 
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Borough  of  Brecon. 

Atthan   Powell,    Appellant,    Lemuel   Price, 

Respondent. 


J<xn»  25* 


TEMUEL  PRICE  objected  to  the  nsLme  of  Aythan  ^.occupied 


Powell  beinir  retained  on  the  list  of  voters  for  the  a  shop,  which, 

toif6tiicr  with 
borough  of  Brecon^  on  the  ground  that  a  shop,  of  which  ^  house  and 

PosdM  was  owner  and  occupier,  could  not  be  joined  other  pre- 

with  a  bouse,  bakehouse,  and  irarden,  of  which  he  was  ™^^ 

'  .  occupied  by 

also  the  owner  and  occupier,  so  as  to  constitute  one  him,  con- 
entire  qualification,  within  the  meaning  of  the  statute  *tituted  a  suf- 

ficient  quahfi- 
2  fV.  4*.  r.  45.  5.  27.;  neither  the  last-mentioned  premises  cation  in 

point  of 
falne^  bat  neither  being  sufficient  alone.  The  shop  was  separated  from  the  rest 
9i  the  premises  by  a  yard,  in  the  exclusive  occupation  of  A.,  but  there  was  no 
complete  curtilage  or  fence  surrounding  the  whole^  the  yard  being  approached  by 
a  ptaage  at  the  side  of  the  shop,  open  to  the  street^  which  was  also  the  pro- 
perty of  A.,  but  used  by  the  tenant  of  the  adjoining  house  in  common  with 
him :  —  Held^  that  the  shop  could  not  be  joined  with  the  other  premises^  so  as  to 
eonttitate  one  entire  qualification^  under  the  statute  2  W,  4.  c.  45.  s,  27. 
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without  the  shop,  nor  the  shop  without  the  last-men* 
tioned  premises,  being  of  the  clear  yearly  value  of  lOL^ 
but  the  said  last-mentioned  premises  and  shop  together 
being  of  that  value. 

The  shop  in  question  fronts  a  street  called  Mill 
Street ;  the  house,  bakehouse,  and  garden  in  question, 
are  at  the  back  of  the  shop,  and  are  separated  from  it 
by  a  yard,  in  manner  after  mentioned. 

The  accompanying  plan  was  annexed  to,  and  to  be 
considered  part  of,  the- case. 

The  voter  is  a  baker;  the  shop  and  bakehouse  are 
used  by  him  in  his  business,  and  the  house  is  his  dwell- 
ing-house. 

On  its  right,  the  shop  is  contiguous  to  a  house,  also 
fronting  the  street :  this  house  is  in  the  occupation  of  a 
Mr.  fVatkifiSf  and  is  not  the  property  of  the  voter.  On 
its  left,  the  shop  is  separated  by  a  passage  from  the 
next  house  to  it  fronting  the  street  on  that  side.  The 
last-mentioned  house  is  the  property  of  the  voter,  but 
in  the  occupation  of  his  tenant.  At  the  farthest  end  of 
the  passage  from  the  street,  and  contiguous  to^  and  at 
right  angles  with  the  last-mentioned  house,  b  another 
house  also  the  property  of  the  voter,  but  in  the  occu- 
pation of  another  tenant  of  the  voter.  His  house  b 
contiguous  to,  and  in  the  same  line  with,  the  house  and 
bakehouse,  which  constitute  'part  of  the  voter's  allied 
qualification.  Nearly  at  the  furthest  end  of  this  passage 
from  the  street,  to  the  left  hand  on  passing  from  die 
street,  and  at  right  angles  with  the  passage,  is  the  yard 
before  mentioned. 

This  yard  lies  between  the  fronts  of  the  voter's  house 
and  bakehouse  on  the  one  hand,  and  the  backs  of  the 
voter's  shop  and  Mr.  Watkim\  house  on  the  other. 

The  passage  and  the  yard  are  the  property  of  the 
voter.  The  voter's  tenant,  who  occupies  the  house 
contiguous  to  that  of  the  voter,  is  the  only  person  who 
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Plan  or  the  Premises. 


TTiepartt  dark-tinted  are  the  premises  in  the  occupation  of 
the  appellant. 
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1847«        has  a  right  of  way  along  the  passage ;  and  the  voter  has 
— "— ~        the  exclusive  use  of  the  yard. 

owELL,  'pi^g  passage  is  five  feet  wide,  and  the  yard  is  eight 

Priob,  f^^^  wide.  The  shop  has  a  front  door  opening  to  the 
^^P«  street,  and  a  back  door  opening  to  the  yard.  The 
voter's  house  and  bakehouse  have  front  doors  opening 
to  the  yard.  The  front  door  of  the  voter's  house  is 
opposite  to  the  back  door  of  his  shop.  The  voter 
passes  from  his  house  and  bakehouse  to  his  shop,  by 
crossing  the  yard,  and  without  going  either  into  the 
street  or  the  passage. 

The  shop  is  not  contiguous  to  the  house  and  bake- 
house ;  nor  is  it  connected  with  them  by  any  inter- 
mediate building,  fence,  or  other  matter  than  the  soil 
of  the  said  yard. 

There  is  a  connection  between  the  bakehouse  and 
Mn  Walkings  house,  by  means  of  a  door-way  which 
runs  across  the  yard,  and  is  let  into  the  bakehouse  on 
the  one  hand,  and  Mr.  Watkin^s  house  on  the  other. 
This  door-way  leads  to  the  piggery,  garden,  and  other 
conveniences,  in  the  occupation  of  the  voter. 

The  revising  barrister  decided  that  the  shop  could 
not  be  joined  with  the  other  premises  in  the  occupation 
of  the  voter,  so  as  to  constitute  one  entire  qualification : 
and  the  name  of  Ai/tAan Powell  was  accordingly  expunged 
from  the  said  list  of  voters. 

If  the  court  is  of  opinion  that  the  above  decision 
was  erroneous,  the  name  of  Aythan  Powell  is  to  be 
restored  to  the  said  list. 

Kinglakej  Serjt.,  for  the  appellant  The  question  is, 
whether,  under  the  circumstances  stated  in  this  case,  the 
shop'and  the  other  premises  occupied  by  Powell  can  be 
joined  together  so  as  to  constitute  one  entire  qualifica- 
tion, within  the  2  W.  4.  c.  45.  5.  27.     The  case  of  Dem^ 
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kurstf  app.,  FieldeUy  resp.  (a),  having  decided  that  two 
distinct  buildings  cannot  be  joined  together  in  order  to 
constitute  a  borough  qualification  under  that  section,  it 
becomes  important  on  the  present  occasion  to  see 
whether,  calling  in  aid  the  doctrine  of  curtilage,  the 
whole  of  these  premises  may  not  be  considered  as  part 
of  the  dwelling-house*  In  Russell  on  Crimes  (i),  it  is 
said,  that  *^The  mansion  or  dwelling-house  in  which 
buiglary  might  be  committed,  was  held  formerly  to  in- 
clude the  outhouses,  such  as  warehouses,  barns,  stables, 
cowhouses,  or  dairyhouses,  though  not  under  the  same 
roof,  or  joining  contiguous  to  the  dwelling-house,  pro- 
vided they  were  parcel  thereof,  (c)  And  any  outhouse 
within  the  curtilage^  or  same  common  fence,  as  the 
mansion  itself,  was  considered  to  be  parcel  of  the  raan- 
sioo,  upon  the  ground  that  the  capital  house  protected 
and  privileged  all  its  branches  and  appurtenants,  if 
within  the  curtilage  or  homestall/*  {d)  The  law  as  to 
baigiary  has,  in  this  respect,  been  altered  by  the  7  &  8 
6.4.  C.29.  s.  IS.,  which  enacts,  ^^that  no  building,  al- 
though within  the  same  curtilage  with  the  dwelling- 
house,  and  occupied  therewith,  shall  be  deemed  to  be 
part  of  such  dwelling-house  for  the  purpose  of  burglary, 
onless  there  shall  be  a  communication  between  such 
building  and  dwelling-house,  either  immediate,  or  by 
means  of  a  covered  and  inclosed  passage  leading  from 
the  one  to  the  other."  The  common  law  doctrine,  how- 
ever, will  still  govern  the  construction  of  the  2  W.  4, 
c  45.  s.  27.  In  Hex  v.  Hancock  {e\  it  was  held,  that  a 
building  within  the  same  fence  as  the  dwelling-house. 


1847. 

Powell^ 
App. 

Prxor^ 
Re6p. 


(a)  1  M.  S^  G.  182.,  8 
ScMj  N.  R.  1013.,  1  Lutw. 
JUg,  Cos.  274. 

(*)  Srd  edit  Vol.  1.  p.  798. 

(c)  3  iMi.  64.  1  Hale,  558. 
Sum.  82.  1  Hawk.  P.  C.  c.  38. 
«.  21.  4  BL  Camm.  225. 


(d)  1  Hale,  558,  559.  1 
Hawk.  P.  C.  c.  38.  s.  25.  4 
Bl,  Comm.  225.  2  East,  P.  C. 
c.  15.  *.  10.  p.  493. 

(c)  R.  Sf  R.  C.  C.  170. 
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and  used  with  it  as  parcel  of  the  dwelling-house,  though 
it  has  no  internal  communication  with  the  house,  but 
through  an  open  passage,  is  parcel  of  the  dwelling-bouse ; 
and  it  is  equally  so,  though  used  partly  for  the  separate 
business  of  the  occupier  of  the  dwelling*house,  and 
partly  for  a  business  in  which  he  has  a  partner.  So,  in 
Rex  V.  Chalking  (a),  the  prosecutor's  house  was  at  the 
corner  of  a  street,  and  adjoining  thereto  was  a  workshop, 
beyond  which  a  stable  and  coach-house  adjoined:  all 
were  used  with  the  house,  and  had  doors  opening  into 
a  yard  belonging  to  the  house,  which  yard  was  sur* 
rounded  by  adjoining  buildings,  &c.,  so  as  to  be  al* 
together  an  inclosed  yard  :  the  workshop  had  no  internal 
communication  with  the  house,  and  it  had  a  door  open- 
ing into  the  street :  its  roof  was  higher  than  that  of  the 
dwelling-house.  The  street-door  of  the  workshop  was 
broken  open  in  the  night ;  and,  upon  an  indictment  for 
burglary,  and  conviction,  the  judges  held  that  the  work- 
shop was  parcel  of  the  dwelling-house,  and  the  conviction 
right.  In  Rex  v.  Claybum  (i),  the  prisoner  broke  into 
a  goose-house,  opening  into  the  prosecutor's  yard,  into 
which  his  house  also  opened  ;  the  yard  was  surrounded 
partly  by  other  buildings  of  the  homestead,  and  partly 
by  a  wall:  some  of  the  buildings  had  doors  opening 
backwards ;  and  there  was  a  gate  in  one  part  of  the 
wall,  opening  upon  a  road  :  the  goose-house  was  held  to 
be  part  of  the  dwelling-house.  In  Rex  v.  Westwood  {c\ 
it  was  held,  that  a  building  separated  from  the  dwelling- 
house  by  a  public  road,  however  narrow,  will  not  be 
parcel  of  the  dwelling-house,  if  there  is  no  common 
fence  or  roofxo  connect  them,  though  it  be  held  by  the 
same  tenure,  and  though  some  of  the  offices  necessary 
to  the  dwelling-house  adjoin  it,  and  though  there  be  an 


(a)  R.  S^  R.  C.  C.  334. 
(6)  R.  Jj  R.  a  C.  360. 


(c)  R.SiR.  a  C.  495, 
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iwning  extending  from  it  to  the  dwelling-hoase*  That 
was  the  case  of  a  public  footway  or  passage.  In  Rex  v. 
Walters  (a),  it  was  held,  that  an  outhouse  in  the  yard  of 
t  dweUing-bouse^  will  be  parcel  of  the  dwelling-house, 
if  the  yard  is  inclosed,  though  the  occupier  has  another 
dvdling-house  opening  into  the  yard,  and  he  lets  such 
dwelling-house  with  certain  easements  in  the  yard. 
The  yard  here^  which  is  in  the  exclusive  occupation  of 
PaweU^  is  clearly  within  the  curtilage,  according  to  these 
cases.  The  only  possible  doubt  arises  from  the  want  of 
a  gate  or  fence  at  the  end  of  the  five-foot  passage :  that, 
however,  can  hardly  be  enough  to  destroy  the  general 
character  of  the  tenure.  A  stringent  application  of  the 
doctrine  will  have  the  eifect  of  multiplying  questions  as 
to  occupations  of  this  sort. 


1847. 

POWFLL, 

App. 

Price, 
Reflp. 


Peacodkj  for  the  respondent.  None  of  the  cases  cited 
have  any  bearing  upon  this.  In  all  of  them,  the  building 
as  to  which  the  offence  was  charged,  was  within  the 
curtilage  or  boundary  fence ;  there  was  an  entire  and 
perfect  inclosure.  Here,  however,  the  yard  is  open  to 
the  public  street.  In  Blackstone's  Commentaries  (i), 
speaking  of  burglary,  it  is  said :  ^*  It  must  be,  according 
to  Sir  Edward  Coke's  definition,  in  a  mansionAtouse ; 
and,  therefore,  to  account  for  the  reason  why  breaking 
open  a  church  b  burglary,  as  it  undoubtedly  is,  he 
qoaindy  observes,  that  it  is  domus  mansionalis  Dei.  (c) 
But  it  does  not  seem  absolutely  necessary  that  it  should 
m  all  cases  be  a  mansion*house ;  for,  it  may  also  be 
committed  by  breaking  the  gates  or  walls  of  a  tarnn  in 
the  night  (d) ;  though  that,  perhaps.  Sir  Edward  Coke 
voold  have  called  the  mansion-house  of  the  garrison  or 


(a)  Moody,  C.  C.  13. 
ib)  Vol.  IV.  p.  224. 
(0  3  In4t.  64. 


{d)  Spelm.  Gloss.  Title  Bur. 
glary.     1  Hawk.  P.  C.  103. 
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corporation.     Spelman  defines  burglary  to  be,  ^  noclurna 
difuptio  aliaijus  habitaadiy  vel  ecclesice^  etiam  murorum 
portarumve  btirgi^  adfeloniamperpetrandam.*    And  there- 
fore we  may  safely  conclude,  that  the  requisite  of  its 
being  domtts  mansionalis  is  only  in  the  burglary  of  a 
private  house ;  which  is  the  most  frequent,  and  in  which 
it  is  indispensably  necessary  to  form  its  guilt,  that  it 
must  be  in  a  mansion  or  dwelling-house :  for,  no  distant 
barn,  warehouse,  or  the  like,  are  under  the  same  pri- 
vileges, nor  looked^  upon  as  a  man's  castle  of  defence." 
IWildCy  C.J.     Your  argument  would  seem  to  exclude 
the  stables,  hi  estimating  the  value  of  an  inn  for  this 
purpose;  for,  inn-yards  are  frequently  without  gates*] 
Dewhursty  app.,  Fielden^  resp.,  is  a  distinct  authority  to 
shew  that  buildings  situate  like  these,  cannot  be  joined 
for  the  purpose  of  making   up  a  qualification.     [^fVilde, 
C.  J.     The  two  tenements  there,  were  three  hundred 
yards  apart,  with  premises  belonging  to  third   persons 
intervening.]     The  whole  must  be  within  the  curtilage. 
[^fVildey  C.J.     Would  this  shop  pass  by  a  conveyance 
or  a  devise  of  ^^  the  house  I  now  occupy,  with  the  ap- 
purtenances ?  "]    A  shop,  a  thing  corporeal,  cannot  be 
appurtenant  to  a  house.    In  Doe  d.  Parkin  v.  Parkin  (a), 
the  testator  devised  ^^  all  his  messuages  in  71,  and  then 
in  his  own  occupation,  with  the  appurtenances : ''  he 
had  two  messuages  in  T,,  of  which  he  occupied  only 
one ;  and  it  was  held  that  only  that  one  passed  by  the 
devise.     Here,  the  shop  was  capable  of  being  held  quite 
distinct  from  the  rest  of  the  premises.     It  is  like  a  man 
occupying  a  dwelling-house  on  one  side  of  a  street,  and 
a  shop  on  the  other  side.     IfVilde,  C.J.     Would  it 
have  made  any  difference,   if  the  passage  had   been 
covered  ?]    According  to  Sex  v.  fVestwood^  it  would  not. 
\_Wildey  C.  J.,  referred   to  Hitichlijffe   v.  The  Earl  of 


(a)  5  Taunt.  321. 
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Kinnoul{a)j  where  a  good  deal  of  discussion  took 
place  as  to  what  will  pass  under  the  word  ^^  appur- 
teoaoces.''  (6)] 

Kinglake^  Serjt.,  in  reply.  Taylor  v.  Clemson  {c)  is 
an  authority  to  shew  that  under  the  word  ^^  house  "  will 
pass  all  within  the  curtilage  that  in  common  under- 
standing belongs  to  and  is  occupied  with  the  house. 
Here,  the  principal  subject-matter  of  occupation  is  the 
boose:  a  building  used  with  it  by  the  occupier  for  the 
purpose  of  his  trade  must  necessarily  pass  by  the  term 
bouse.  The  whole  would  be  rated  together  under  the 
description  of  the  party's  dwelling-house. 

Cur.  adv.  vitlt. 

Wilde,  C.  J.,  now  delivered  the  judgment  of  the 
court. 

The  appellant  in  this  case  claimed  to  be  entitled  to  be 
regbtered  in  respect  of  the  occupation  of  premises  of 
tbe  yearly  value  of  10/.,  which  are  described  in  the  case 
as  a  house,  shop,  bakehouse,  and   garden ;  the  shop 
being  detached  from  the  rest  of  the  premises  in  the 
manner  described  in  the  case,  and  in  the  plan  thereto 
annexed :  and  the  question  argued  before  us  was,  whether 
tbatshop,  which  was  essential  to  constitute  the  value  ne- 
cessary to  confer  a  vote,  could  be  joined  with  the  rest  of 
the  premises,  and  considered  as  a  part  of  the  house. 
Now,  the  twenty-seventh  section  of  the  2  W.  4.  c.  45., 
which  gives  the  right  of  voting  in  respect  of  occupation 
of  a  house,  does  not  define  the  term,  but  leaves  it  4o  be 
determined  by  general  principles  of  law.     That  section 
provides  '*  that,  in  every  city  or  borough  which  shall 
retom  a  member  or  members  to  serve  in  any  future 
parliament,  every  male  person  of  full  age,  and  not  sub- 

(fl)  6  Seoii,  650.  (c)  2  Q.  B.  978. 

(6)  See  Doe  d.  ClemenU  v.  Collins,  2  T.  R.  498. 

TOL.  IV. C  B.  I 
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ject  to  any  legal  incapacity^  who  shall  occupy,  within 
such  city  or  borough,  or  within  any  place  sharing  in  the 
election  for  such  city  or  borough,  as  owner  or  tenant, 
any  house^  warehouse,  counting-house,  shop,  or  other 
building,  being  either  separately,  or  jointly  with  any 
land  within  such  city,  borough,  or  place,  occupied  there- 
with by  him  as  owner,  or  occupied  therewith  by  him  as 
tenant  under  the  same  landlord,  of  the  clear  yearly 
value  of  not  less  than  10/*,  shall,  if  duly  registered  ac- 
cording to  the  provisions  hereinafter  contained,  be  en- 
titled to  vote,"  &c.  The  question  is,  whether  this  shop 
is  part  of  the  house  within  the  meaning  of  that  section. 
Now,  it  may  be  considered  as  quite  clear  that  '*  by  the 
grant  of  a  messuage  or  house,  messtiagium,  the  orchard, 
garden,  and  curtilage  do  pass."  (a)  But  no  instance 
can  be  shewn  in  the  books,  where,  under  the  word 
*^  house,"  a  shop  situated  as  this  is  has  been  held  to 
pass.  It  could  not  pass  by  reason  of  its  being  within 
the  curtilage;  for,  there  is  no  common  curtilage,  so  as 
to  make  any  of  the  burglary  cases  applicable.  If,  then, 
this  shop  cannot,  either  within  any  of  the  civil  or 
criminal  cases,  be  included  within  and  considered  as 
part  of  the  house,  I  see  no  reason  why  we  should  give  a 
larger  signification  to  the  word  in  this  act.  If  the  oc- 
cupation of  two  adjoining  houses  would  not  constitute  a 
qualification,  why  should  premises  situate  like  these? 
It  will  be  observed  that  there  is  nothing  to  separate  the 
appellant's  yard  from  MiUStreeL  Inasmuch,  therefore,  as 
this  shop  would  not  pass  by  a  conveyance  of  the  house, 
with  its  appurtenances,  and  could  not  for  any  purpose 
be  considered  as  part  of  the  domus  mafisionalis  of  the 
party,  we  think  it  cannot  be  joined  with  it  for  the  pur- 
pose of  making  up  a  qualification,  and  therefore  that 
the  decision  of  the  revising  barrister,  holding  the  objec- 
tion to  the  vote  good,  must  be  affirmed. 

Decision  aflSrmed. 


(a)  Co.  lAtt.  5.  h. ;  and  see  Co,  LUt,  56.  6. 
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Fc6.  1, 


Tames    birch  objected    to    the   name   of  John  In  a  notice  of 

UcaoeUyn  being  retained  in  the  list  of  voters  for  the  o^U^ction,  the 
m  I     if.  .  place  of  abode 

parish  of  Peterstone^  in  the  county  of  Monmouth.     The  of  the  objec- 

nolice  of  objection  sent  to  Llewellyn  by  Birch^  was  as  tor  was  de- 
follows  •  —  ■^•^^  " 
loiiows.—  ^^  The  Oaks" 

**  I  hereby  give  you  notice,    that  I  object  to  your  (without  the 

name  being  retained  in  the  Peterstone  list  of  voters  for  *"^"®°  ^^ 
°  any  pariah^ 

the  county  of  Monmouth.     Dated,   this   22nd   day  of  township,  or 
iigitf/,  1846.  other  dis- 

(Signed)     '' James  Birch,  trict;, ''on 

^_  _    __-      ^^  1     »  •  •  n  tne  re^ster  oi 

(c  Of  *  The  Oaks    on  the  register  of  voters  yoters  for  the 

for  the  Parish  of  St.  Woollos!'  parish  of 

St.  WJ'    In 

A  notice,  similarly  signed,  was  sent  by  Birch  to  the  the  list  of 
overseers  of  the  parish  of  Peterstone.  In  the  list  of  p^-^^  ^I 
voters  for  the  parish  of  St.  IVoollos,  the  description  of  st,  W.^  the 

Birch  was  as  follows :  —  o^ector's 

place  of  abode 
was  described 

as  "  St.  w.;' 

and  his  quali- 
fying pro- 
perty as  "  The 
Oaks :  "  — 

Held,  that 
the  descrip- 
tion was  insufficient,  and  could  not  be  aided  by  a  reference  to  the  list  of  voters^ 
■o  as  to  shew  that  the  place  called  "  The  Oaks "  was  in  the  parish  of  St.  IF. ; 
and  that  the  objection  was  not  removed  by  the  finding  of  the  revising  barrister 
chat  the  place  referred  to  was  in  fact  in  the  parish  of  St.  W. 


• 

ChriiCiaii  Name 
t  ud  Snnutte,  Ac 

Plaee  of  Abode. 

Nature  of 
Qualification. 

Street,   Lane,  or  other 
like    Place    in     this 
Parish,  Ac. 

Birrh^  James. 

St.Woonos. 

House  and  Land 
as  Occupier. 

The  Oaks. 

(a)  See  WanMyn,  app.,  WeoUett,  Tesp%,ant^,  p.  86. 
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It  was  objected,  on  the  part  of  the  voter,  that  the 
place  of  abode  of  Birch^  described  in  the  register  as  SL 
JVoollos,  was  not  set  forth  in  the  notice  of  objection,  in 
manner  and  form  required  by  law,  inasmuch  as  it  did 
not  appear  by  necessary  implication,  that  **  TTie  Oaks^* 
mentioned  in  the  notice  of  objection  as  his  place  of  abode, 
was  in  the  parish  of  St.  fVoollos,  or  where  it  was  situate. 

The  revising  barrister  decided  that  the  notice  of  ob- 
jection was  sufficient;  and,  no  evidence  having  been 
offered  in  support  of  the  vote  of  lAeweUyfiy  he  expunged 
bis  name  from  the  list  of  voters. 

The  place  of  abode  of  the  objector  was  proved  to  be 
"  The  Oaks;*  in  the  parish  of  St.  Wodlos. 

The  question  for  the  opinion  of  the  court  is,  whether, 
coupling  together  the  notice  of  objection  and  the  list 
of  voters  for  the  parish  of  St.  Woollos^  it  did  not  suf- 
ficiently appear  that  the  place  called  "  The  Oaks " 
(stated  in  the  list  of  voters  to  be  the  hotise  occupied  by 
Birch^)  was  his  place  of  abode,  and  that  it  was  sitaate 
in  the  parish  of  St.  Woollos.  If  the  court  are  of  opinion 
that  the  notice  was  sufficient,  the  register  is  to  stand 
without  correction;  if  they  are  of  a  contrary  opinion, 
the  name  of  John  Uewelli/n  is  to  be  inserted  in  the  list 
of  voters  for  the  parish  of  Peterstone. 

The  cases  of  eighty-three  other  persons,  objected  to 
by  the  same  individual  upon  similar  notices,  were  con- 
solidated with  the  principal  case. 


Cockbtifjif  for  the  appellant.  The  objector  has  failed 
to  comply  with  the  directions  of  the  act.  By  the 
seventh  section  of  the  6  &  7  Vict.  c.  18.,  the  notice 
given  to  the  person  objected  to  is  to  be  according 
to  the  form  numbered  5.  in  schedule  (A.),  or  to  the 
like  effect ;  and  that  form  requires  the  signature  of  tlie 
objector,  with  his  place  of  abode,  and  a  statement 
that  he  is  on  the  register  of  voters  for  a  particular 
parish.     What  is  meant  by  "place  of  abode?'*     Is  it 
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enough  for  the  objector  to  describe  Iiimself,  as  here,  of       1847. 

ibc  name  of  the  house  he  resides  in,  without  any  local        

or  territorial  description  ?      The  statement  of  the  ob-    "^oo^'^^tt, 

jector's  place  of  abode  is  required  for  the  purpose  of       j\. 

ideotification.     Is  the  statement  here  sufficient  for  that         Reap. 

purpose?     In  order  to  identify  the  party,  he  should 

state  the  parish  in  which  he  resides,  or  the  township: 

Gadsfyf  app>9    IVm-bwrton^  resp.  (a)      He  is  bound  to 

state  with  accuracy  his  place  of  abode,  and  that  he  is 

on  a  list  of  voters  for  the  county.     It  is  essential  that 

the  objector's   place  of  abode  should  appear  without 

ambiguity ;  for,  if  the  objection  is  frivolous,  the  revising 

barrister  may  visit  him  with  costs. 

Keating^  for  the  respondent.     The  cases  of  Knowlesj 
app.,  Brookings  resp.  {b)  and  fVills,  app.,  Adj/^  resp.  (c), 
shew  that  the  place  of  abode  of  the  objector,  as  stated 
in  the  notice,  need  not  be  the  same  as  that  annexed 
to  hb  name  in  the  list.      [^Matdey  J.    Each  case  must 
depend  upon  its  own  circumstances.      Would   *'  7%^ 
Oaks,  CheUaiham,*'  be  sufficient,   the  parish  of  C/iei- 
tenham  containing  about  30,000  inhabitants?      Wilde, 
C  J.      Or,    St.  Pancrasj   which    is   about   twenty-one 
miles  in  circumference?]     It  is  clear   that  the  parish 
need    not   be   mentioned:    Gadsby,    app.,    Warburton, 
reap.,  decides  that.     ICressvoelt,  J.    There  the  township 
was  stated.]      The   revising   barrister  has  found    that 
the    notice    was    sufficient,    that    the    party    was    not 
misled  by   it,    and    that   "  The  Oaks^^  was  in  fact  in 
ibc  parish  of  St.  fVoollos.     \^lVilde,  C.J.    The  case  is 
imperfectly  stated  in  this  respect.     The  real  question 
is,  whether  the  place  of  abode  of  the  objector  is  so  de- 
scribed as  to  be  commonly  understood  to  mean  "  TJie 
Oaks,  in  the  parish  of  St.  JVoolios.**'}     The  court  will 

(fl)  7  M.  S(  G.  11.,  8  Scott,  (h)  Ante,   Vol.  II.  p.  226., 

N.  IL  775.,  1  Lutw.  Reg.  Cos.      1  Lutw.  Reg.  Cas.  46 1. 
136.  (c)  Ante,  Vol.  II.  p.  246. 
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1847.        not  assume  inconvenience  and  uncertainty,  where  none 
is  found.     [^Wilde^  C.  J.    The  mode  of  stating  the  ques- 

ooLLKTT,     iJqj^  f^j.  jj^g  court  induces  me  to  doubt  whether  the 
App. 
Davis,        revising  barrister  meant  to  decide  that  the  description 

Heap.  was  sui&cient*  Maule^  J.  He  seems  to  have  assumed 
the  opinion  of  the  minority,  in  the  case  of  KnawleSf  app., 
Brooking^  resp.,  to  have  been  correct.  Consistently 
with  the  decision  of  that  case,  I  think  the  notice  cannot 
be  expanded  as  the  revising  barrister  has  done  here. 
It  might  be  sufficient  for  an  objector  to  describe  himself 
as  of  "  No. 383.  Strand^  London''  But  "  Manchester^* 
''Hose  Villa;'  ''The  Oaks,"  and  such  like,  I  think 
would  not  do.  The  statute  requires  a  sufficient  ad- 
dress, to  enable  the  party  to  be  found  and  identified.] 
KnowleSy  app.,  Brooking,  resp.,  decides,  at  all  events, 
that  the  place  of  abode  is  required  for  the  purpose  of 
information,  and  not  identification  with  the  register. 
Hintofi,  app.,  Hinion,  resp.  (a),  is  quite  as  strong  a 
case  as  the  present.  There,  the  name  of  the  objector 
in  the  notice  differed  from  that  which  appeared  on  the 
list;  and  the  barrister  having  held  the  notice  to  be 
sufficient,  Tindal,  C.  J.,  said  :  ''  As  far  as  we  can  infer 
from  the  fact  of  the  revising  barrister  having  held  the 
notice  sufficient,  he  must  have  thought  that  the  name 
could  be  commonly  understood."  Assuming,  then,  that 
this  is  a  question  of  fact,  the  court  cannot  arrive  at  any 
satisfactory  conclusion  as  the  case  at  present  stands. 

Cockbum,  in  reply.  Upon  the  facts  as  stated,  the 
decision  of  the  revising  barrister  clearly  cannot  be  up- 
held.  It  is  quite  clear  he  did  not  decide  upon  the  sup- 
posed notoriety  of  the  objector's  place  of  abode :  the 
conclusion  he  came  to  was  induced  by  coupling  the 
description  in  the  notice  with  that  which  appears  in  the 
list  of  voters.     That  was  wholly  unwarranted. 

Cw\  adv.  vtdL 

(c)  T  M.S^G.  163.,  8  Scott,  N.  R.  995.,  1  Lutw.  Reg.  Cos. 
529. 
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Wilde,  C.  J.,  now  delivered  the  judgment  of  the 
court.    This  is  a  consolidated  appeal,  by  Thomas  Wool- 
Utiy  against  the  decision  of  the  revising  barrister  for 
tbe  county  of  Montnauih,  under  the  authority  of  which 
several  names  were  struck  out  of  the  list  of  voters. 
Tbe  question  presented  for  the  opinion  of  the  court  by 
tbe  revising  barrister,   although   not   very  accurately 
stated,  in  substance  depends  upon  the  construction  of 
tbe  Stat*  6  &  7  VicL  c,  18.  s.  7.     By  that  section,  every 
person  objecting  to  the  name  of  any  other  person  being 
retained  in  any  list  of  voters  for  a  county,  is  required  to 
give  notice  to  the  person  objected  to,  according  to  the 
form  No.  5.  in  schedule  (A.),  ^^  or  to  the  like  effect" 
Tbe  form  referred  to  denotes  that  the  notice  is  to  con- 
tain a  statement  of  the  place  of  abode  of  the  objector, 
and  also  of  the  name  of  the  parish  in  which  the  objector 
is  registered  as  a  voter.     By  this  enactment,  the  legis- 
lature plainly    intended   that   the   notice  to  be  given 
sbould  therein  set  forth  all  the  requisite  particulars  to 
inform  the  party  to  whom  the  notice  was  to  be  given, 
of  the  place  of  abode  of  the  objector.     The  names  of 
both  the  objector  and  the  person  objected  to,  connected 
vith  this  appeal,  were  contained  in  the  list  of  voters 
for  tbe  county  of  Monmouth;  and  it  should  be  observed, 
that  voters  for  counties,  in  respect  of  property  qualifica- 
lions,  are  not,  like  voters  for  boroughs,  restricted  as  to 
the  place  of  their  residence.    Such  voters  are  registered 
io  tbe  parish  where  the  qualifying  property  is  locally 
situated,  without  regard  to  whether  the  voters  do  or  do 
Dot  reside  in  that  parish.     The  notice  in  the  present 
case  stated  the  place  of  abode  of  the  objector  to  be  at 
** The  Oaks"  without  any  more  particular  description ; 
hut  added,  that   the  objector  was   on  the  register  of 
voters  for  the  parish  of  St.  Woollos.     The  latter  state- 
QiCDl,  as  before  observed,  imported  only  that  the  pro- 
pcit;  qualification  of  the  objector  was  locally  situated 


1847. 

WOOLLETT, 

App. 

Davis, 
Resp. 
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184-7.        within  the  parish  of  SL  WooUos^  and  not  that  he  re- 
■  sided  in  that  parish.     The  case  states  that  the  person 

WooLLETT,  objected  to  attended  before  the  revising  barrister,  and 
Davis  declined  to  prove  his  qualification,  upon  the  ground 
Kesp.  that  the  objector  had  not  complied  with  the  statute,  by 
stating  his  place  of  abode  in  the  notice  served  by  him, 
the  statement  in  the  notice  being  too  general  to  be  avail- 
able as  a  statement  of  his  place  of  abode.  It  appears 
from  the  case,  that  it  was  conceded  before  the  barrister, 
that  the  statement  of  the  place  of  abode  contained  in  the 
notice  was  of  itself  insufficient ;  but  it  was  contended, 
that,  as  the  notice  also  stated  that  the  objector  was  regis- 
tered in  the  parish  of  St,  IVooUos^  the  party  receiving  the 
notice  might,  by  resorting  to  the  register,  have  learned 
that  "  The  Oaks  "  was  in  the  parish  of  St.  fVoollosj  and 
therefore  that  the  notice  was  sufficient.  The  barrister 
adopted  this  view  of  the  case,  and  held  that  the  notice, 
although  insufficient  in  itself,  yet  might  be  aided  by 
being  coupled  with  the  register ;  and  that,  as  the  two 
documents  so  coupled  together  furnished  the  means  of 
ascertaining  that  the  objector's  place  of  abode  was  at 
"  The  OakSf  in  the  parish  of  St.  JVooilosy^'  therefore  the 
notice  was  good,  and  sufficiently  conformed  to  the  statute. 
We  are  of  opinion  that  this  decision  was  wrong,  and 
that  no  notice  can  be  deemed  to  be  in  the  form  or  to 
the  effi^ct  required  by  the  statute,  which  does  not  in 
itself  contain  a  sufficient  statement  of  the  place  of  abode. 
We  think  that  it  is  contrary  to  the  meaning  and  intent 
of  the  legislature,  that  the  party  receiving  the  notice 
should  be  compelled  to  take  trouble,  and  to  resort  to 
other  sources  than  the  notice  itself  (a),  in  order  to  ob- 
tain the  necei^sary  information  as  to  such  place  of  abode. 
The  appeal,  therefore,  must  be  allowed. 

Decision  reversed. 

(a)  If  he  were,  no  place  of     as  it  would  be  supplied  by  the 
abode  need  appear  in  the  notice,      register. 
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l^ilarg  Facatfon, 

IN  THE  TENTH  YEAR  OP  THE  REIGN  OP  VICTORIA. 


BoTSON  and  Another  v.  Gibson  and  Others.  ^  ^  , . 

Feb.  15. 

THROVER,  for  a  schooner  called    T/ie  Eliza  Jane^  The  Slstsec- 
of   Cardiff:       Pleas,    not    guilty,    and    not    pos-  J""^// Jj% 

*5Sed.  ^^  55,^  enacts 

that  the  sale 
«f  i  registered  ship  shall  be  by  an  instrument  in  writing,  containing  a  recital  of 
the  certificate  of  registry,  ^'  otherwise  such  transfer  shall  not  be  valid  or  effectual 
for  any  purpose  whatsoever,  either  in  law  or  equity."  The  3  tth  section  provides 
that  no  instrument  shall  be  valid  to  pass  the  property  in  a  ship,  or  for  any  other 
f^rpone,  until  such  bill  of  sale  shall  have  been  registere<l  by  the  proper  officer 
And  by  #.  35.  it  is  enacted,  that,  when  and  so  soon  as  the  instrument  shall  have 
been  registered,  it  shall  be  valid  and  effectual  to  pass  the  property  thereby  in- 
teaded  to  be  transferred,  as  against  all  and  every  persons  whatsoever,  and  to  all 
iaients  and  purposes,  except  as  against  such  subsequent  purchasers  and  mortgagees 
vbo  shall  first  procure  an  indorsement  on  the  certificate  of  registry,  in  the  manner 
tbeieinafter  mentioned. 

A  British  ship  registered  under  this  act  was  conveyed  by  A,,  the  registered 
owner,  to  B.,  for  a  valuable  consideration,  by  a  bill  of  sale  executed  before,  but 
■flt  registered  until  after,  the  binkruptcy  of  A. :  —  Held,  that  B,  thereby  ac- 
^aired  no  property  in  the  ship,  but  that  it  passed  to  A,*%  assignees—  the  effect  of 
th;  statute  b^ing,  that,  until  registration,  every  disposition  by  the  act  of  the 
▼ndor,  or  of  the  law,  is  as  effectual  as  if  th*  unregistered  (\eed  had  not  ex- 
i^••^i,  and  is  not  dsfeate  I  by  subsequent  registration,  whether  such  intermediate 
diip^ation  be  one  which  reiuires  rtgistration,  and  is  registered,  or  one  which  does 
not  require  registration. 

▼OU IV.  —  C  B.  K 
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1847. 

BOTSON 

Gibson. 


The  following  case  was,  by  consent,  and  by  order 
of  Collmatij  J.,  stated  for  the  opinion  of  the  court :  — 

The  plaintiffs  are  merchants  in  London.  The  de- 
fendants are  the  assignees  of  William  Jones,  a  bankrupt, 
who  before  and  at  the  time  of  his  bankruptcy  was 
a  timber-dealer  at  Cardiff.  In  December,  1842,  the 
bankrupt  was  indebted  to  the  plaintiffs  in  the  sum  of 
400/.  As  a  security  for  the  said  debt,  on  the  21st  of 
January,  1843,  the  bankrupt  dcm^^itf  executed  to  the 
plaintiffs  an  indenture  of  mortgage  (prepared  by  them- 
selves, and  by  them  forwarded  to  him  for  signature,) 
of  the  schooner  in  question,  of  which  the  following 
is  a  copy :  — 

*^  This  hidenture,  made  the  21st  o(  January^  1843, 
between  W.  Jones,  of  Cardiff,  in  the  county  of  Glamor- 
gan, &c.,  of  the  one  part,  and  J.  Boyson  and  J.  Hqyer, 
of  &C.,  merchants  (the  plaintiff's),  of  the  other  part  — 
witnesseth,  that,  for  and  in  consideration  of  the  sum  of 
400/.  to  the  said  W.  Jones  in  hand  paid  by  the  said  A. 
Boyson  and  J.  Hoyer  at  or  before  the  ensealing  and 
delivery  of  these  presents,  the  receipt  whereof  the  said 
W.  Jones  doth  hereby  acknowledge,  he  the  said  W.  Jones 
doth  grant,  bargain,  sell,  assign,  transfer,  and  set  over 
unto  the  said  A.  Boyson  and  J.  Hoyer,  their  executors, 
&c.,    all  that  ship    or  vessel,  called  the  Hiza  Jane, 

whereof  is  master ,  and  now  lying  or  being  in  the 

port  of  Cardiff,  and  herein  particularly  mentioned  and 
described;  together  with  all  and  singular  the  masts, 
sails,  yards,  anchors,  cables,  ropes,  cords,  guns,  gun- 
powder, ammunition,  small  arms,  tackle,  apparel,  boats, 
oars,  and  appurtenances  whatsoever,  to  the  said  ship 
or  vessel  belonging  or  in  any  wise  appertaining ;  which 
said  ship  or  vessel  has  been  duly  registered,  pursuant 
to  act  of  parliament;  and  a  copy  of  the  certificate  of 
such  registry  is  as  follows :  — 
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'  Certificate  of  British  Registry.  1847. 

'  (M(f.    1  This  is  to  certify,  that,  in  pursuance  of  an        *     ■ 
Nof.5. 1842.  J  i^j  passed  in  the  fourth  year  of  the  reign       B<*y«>n 
of  King  William  the  Fourth,  intituled  An  act  for  the       Gibson. 
roistering  f^  British  vessels^   W.  JoneSy  of  Cardiff^  in  the  Certificate  of 
county  of  Glamorgan^  timber-merchant,  having  made  '^s^- 
and  subscribed  the  declaration  required  by  the  said  act, 
and  having  declared  that  he  is  sole  owner  (in  the  pro- 
portion specified  on  the  back  hereof)  of  the  ship  or 
vessel  called  the  EUza  Jane^  of  Cardiff^  which  is  of  the 
bortben  of  70  ffJJ  tons,  and  whereof  Dawc?  Williams  is 
niaster;  and  that  the  said  ship  or  vessel  was  built  at 
Cardiff'^  in  the  county  of  Glamorgan^  in  the  year  1842, 
as  appears  by  the  certificate  of  W.  Jonesy  the  builder, 
dated  10th  February ^  1842;  and  Thomas  Thomas^  sur- 
Yejor,  having  certified  to  us  that  the  said  ship  or  vessel 
hu  one  deck  and  two  masts,  that  the  length  from  the 
inner  part  of  the  main  stem  to  the  fore  part  of  the 
Item-poet  aloft,  is,  56  feet,  2  tenths  —  the  breadth  in 
midships  is  16  feet,  3  tenths  — her  depth  in  hold  in 
midships  is  10  feet,  2  tenths  > — that  she  is  schooner 
rigged,  with  a  standing  bowsprit  —  is  square-sterned, 
carvel  built  —  has  no  galleries  —  and  a  female  figure- 
bead  ;  and  the  subscribing  owner  having  consented  and 
^;reed  to  the  above  description,    and  having  caused 
sufficient  security  to  be  given,  as  is  required  by  the  said 
;  —  the  said  ship  or  vessel  called  the  Eliza  Jane  has 
duly  registered  at  the  port  of  Cardiff.     Certified, 
ooder  our  hands,  at  the  Custom-House  in  the  said  port 
€{  Cardiff,  this  28th  o{  February,  1842. 

(Signed)     *  R.  Daw,  Collector. 

*  H.  Sladen,  Comptroller.' 

*  Admeasurement,  under  the  act  5  &  6  W.  4. 

<  Tonnage,  P.  5.  S.  4.  W.  4.  83  f?  tons. 

« No.  264.     Certificate  of  British  Registry.' 

K  3 


124< 


HILARY  VACATION 


18*7. 

BoYsoy 

Gibson* 
Indorsement. 


Indorsed. 


'Names  of  the  several  Ovmers 
within  mentioned. 

Number  of  Sixty-fourth  Shares  held 
by  each  Oimer. 

*  jrUliam  Jones.* 

Sixty-four. 

(Signed,)  *  R,  Daw,  Collcsctor. 

<  H,  Sladen,  Comptroller.' 

**  To  have  and  to  hold  the  said  sixty-four  full,  equal, 
and  undivided  sixty-fourth  parts  or  shares  of  the  said 
ship  or  vessel   and  premises  hereby  assigned,  or  in- 
tended so  to  be,  from  and  by  the  said  William  Jones  to 
the  said  A.  Boi/son  and  J.  Hoj/er,  their  executors,  Sec, 
to  and  for  their  own  use  and  benefit ;  subject,  neverthe- 
less, to  the  proviso  for  redemption  hereinafter  contained 
(that  is  to  say)  —  Provided   always,  and  it  is  hereby 
declared  and  agreed,  by  and  between  the  said  parties  to 
these  presents,  that,  if  the  said  William  Jones^  his  exe- 
cutors, &c.,  do  and  shall  well  and  truly  pay  or  cause  to 
be  paid  unto  the  said  A.  Boj/son  and  «/•  Hoyer^  their 
executors,  &c.,  the  full  sum   of  400^.,   together   witli 
interest  for  the  same  in  the  mean  time,  at  and  after  the 
rate  of  5/.  *per  cent,  per  annum,  on  the  12th  of  Marck^ 
184?3,  then  these  presents,  and  everything  herein  con- 
tained, shall  be  and  become  utterly  void  :  Provided  also, 
and  it  is  hereby  further  agi*eed,  that,  if  the  said  sum  of 
400/.,  or  the  interest  thereof,  or  any  part  thereof,  shall 
not  be  paid  on  the  day  or  time  hereinbefore  appointed 
for  payment  of  the  same  respectively,  it  shall  and  may 
be  lawful  to  and  for  the  said  A.  Boyson  and  J.  Hoyer^ 
their  executors,  &c,  without  any  further  or  other  au- 
thority from  or  by  the  said  W^.  Jones,  his  executors,  &c., 
to  sell,  assign,  or  dispose  of  the  said  vessel  or  ship  and 
premises  hereby  assigned,  by  public  auction  or  private 
contract,  to  any  person  or  persons  whomsoever,  for  such 
price  or  sum  of  money  as  the  said  A.  Boyson  and  J. 
Hoyer^  their  executors,  &c.,  shall  think  proper ;  and  also 
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that  the  receipts  in  writing  of  the  said  A.  Boy&oti  and 
J.  Hoyer^  their  executors,  &c.,  for  any  sum  or  sums  of 
money  payable  to  him  or  them  under  the  power  of  sale 
hereinbefore  declared,  shall  be  sufficient  and  effectual 
discharges  for  the  same  respectively ;  and  that  the  per- 
son or  persons  to  whom  the  same  shall  be  given  shall 
not  afterwards  be  answerable  or  accountable  for  any 
loss,  misapplication,  or  non*application,  or  be  obliged 
to  see  to  the  application  of  the  money  therein  acknow- 
ledged to  be  received :  and  it  is  hereby  agreed  between 
the  said  parties,  that  the  said  A.  Bcyson  and  J.  Hoyer^ 
their  executors,  &c.,  shall  stand  possessed  of  the  money 
to  arise  from  such  sale  af  aforesaid,  upon  trust,  in  the 
first  place,  to  pay  and  satisfy  the  costs,  charges,  and 
expenses  which  he  or  they  shall  be  put  unto  in  the 
exercise  of  the  power  of  sale  hereby  created ;  and,  in 
the  next  place,  to  retain,  pay,  and  satisfy  unto  the  said 
A.  Boyson  and  «/•  Hoye}^  their  executors,  &c.,  the  said 
sam  of  400/.,  and  interest  for  the  same,  or  «o  much 
thereof  as  shall  then  remain  due  and  owing ;  and  in 
trust  to  pay  the  surplus,  if  any,  unto  the  said  W.  Jotics 
his  executors,  &c. ;  and  the  said  W.  Jones  doth  hereby, 
ibr  himself,  his  heirs,  &a,  covenant,  promise,  and  agree, 
to  and  with  the  said  A.  Boyson  and  J.  Hoyer^  their  exe- 
cutors, Sec,  that  the  said  W.  Joties^  his  executors,  &c., 
shall  and  will  well  and  truly  pay  or  cause  to  be  paid 
unto  the  said  A.  Boyson  and  J.  Hoyer^  their  executors, 
&c^  the  said  sum  of  400/.,  with  interest  for  the  same, 
after  the  rate  aforesaid,  at  or  on  the  day  or  time  herein- 
before expressed   and   appointed   for   payment  of  the 
same;  and  also  that  the  said  W.  Jones,  at  the  time  of 
the  sealing  and  delivery  of  these  presents,  is  the  true  and 
lawful  owner  and  proprietor  of  the  said  vessel  or  sliip 
and  premises  hereby  assigned,  or  intended  so  to  be, 
and  now  hath  good  right,  full  power,  and  lawful  and 
absolute  authority  to  grant,  bargain,  sell,  and  assign  the 
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1847*        same  unto  the  said  A.Bayson  and  c7.  Hot/er,  their  exe- 

cutorS)  &c.,  in  manner  and  form  aforesaid,  according  to 

^  *  the  true  intent  and  meaning  of  these  presents ;  and  that 
Gibson.  it  shall  and  may  be  lawful  to  and  for  the  said  A.  Boyson 
and  c7.  Hcyer^  their  executors,  &c.,  from  and  after  de- 
fault shall  be  made  in  payment  of  the  400/.  and  interest, 
or  any  part  thereof,  as  aforesaid,  peaceably  and  quietly 
to  have,  hold,  possess,  and  enjoy  the  said  vessel  or  ship 
and  premises  hereby  assigned,  to  and  for  their  own  use 
and  benefit  absolutely,  without  any  lawful  let,  suit,  evic^ 
tion,  or  interruption  of  or  by  the  said  W.  Jonesy  his 
executors  or  administrators,  or  any  other  person  or 
persons  whatsoever ;  and  thaf,  free  from  all  further  and 
other  bargains,  sales,  assignments,  charges,  and  incum- 
brances :  and,  further,  that  he,  the  said  W.  Jones,  hb 
executors  or  administrators,  and  all  and  every  other 
person  or  persons  having  or  claiming,  or  who  may  have 
or  claim  any  estate,  right,  or  interest  in,  to,  or  out  of 
the  said  hereby-assigned  premises,  or  any  part  thereof, 
by,  from,  through,  under,  or  in  trust  for  the  said  W. 
JoneSf  shall  and  will,  at  all  times  from  and  after  default 
shall  be  made  in  payment  of  the  said  sum  of  4002.  and 
interest,  or  any  part  thereof,  contrary  to  the  proviso 
above  contained,  upon  every  reasonable  request  of  them 
the  said  A.  Boyson  and  J.  Hcyer,  their  executors  or 
administrators,  and  at  the  costs  and  charges  of  the  said 
A.  Boyson  and  J,  Hoyevj  their  executors,  &c.,  make,  do, 
and  execute,  or  cause  and  procure  to  be  made,  done, 
and  executed,  all  and  every  such  further  and  other 
lawful  and  reasonable  act  or  acts,  deed  and  deeds,  as- 
signment and  assignments  in  the  law  whatsoever,  for 
the  further,  belter,  and  more  effectually  conveying,  as- 
signing, and  assuring  the  said  vessel  or  ship  and  pre- 
mises hereby  assigned,  or  intended  so  to  be,  unto  the 
said  A.  Boyson  and  J.  Hoyer,  their  executors,  Sec,  freed 
and  discharged  of  and  from  all  right  and  equity  of  re- 
demption whatsoever,  as  by  them,  or  any  or  either  of 
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theiDy  or  by  their  or  any  or  either  of  their  counsel  in 
the  Itw,  shall  be  reasonably  devised,  advised,  or  re- 
qoired;  so  as  such  further  assurances  contain  in  them 
DO  farther  or  other  warranty  than  as  against  the  per- 
son or  persons  who  shall  be  required  to  execute  the 
ttme,  and  so  as  such  person  or  persons  shall  not,  for 
the  making  or  doing  thereof,  be  compelled  or  compel- 
lible  to  go  or  travel  from  the  place  or  places  of  his  or 
their  abode:  and,  lastly,  that,  during  so  long  time 
as  the  sum  of  400/.,  and  interest,  or  any  part  thereof, 
shall  remain  due  and  unpaid  on  this  present  security, 
the  said  fFL  Joms^  his  executors  and  administrators, 
shall  not  nor  will  have  or  take  any  advantage  for  the 
omission  of,  or  want  of  compliance  with,  any  form  or 
forms  of  proceeding  made  necessary  by  the  registry  acts 
DOW  in  force,  or  for  any  irregularity  which  may  affect 
or  prejudice  the  transfer  or  assignment  and  security 
hereby  made,  or  intended  to  be  made;  nor  bring  or 
prosecute  any  action  or  actions,  suit  or  suits,  against  the 
sad  A»  Boyson  and  J.  Hoyer^  their  executors,  &c.,  on 
account  of  any  such  omission  or  irregularity,  or  other- 
wise relative  thereto.     In  witness,"  &c. 

Indorsed  on  this  deed  was  a  receipt  for  the  400/L  duly 
signed  by  W.  Jones. 

The  indenture,  when  executed,  was  transmitted  to, 
and  received  by,  the  plaintiffs,  and  was  by  them,  on  the 
2Srdof  Jantia;^,  1843,  returned  to  Jonesj  the  bankrupt, 
with  the  following  letter :  — 

*^  London,  2Srd  January,  1843. 
"We  are  in  receipt  of  your  esteemed  favour  of  the 
Slstinst^  with  bill  of  sale  of  the  Eliza  Jane;  and  we 
immediately  communicated  the  same  to  Messrs.  De 
Lide,  Jarmain,  &  Co.,  and  shewed  them  the  bill  of  sale. 
They,  however,  returned  it  to  us,  with  the  observation 
that  it  had  not  been  indorsed  by  the  Customs,  and  con* 
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;^^^.  vauentiy  die  ifnrament  ^ros  no  isccnrity  and  we  ere^ 
'liereshre.  campeiled  3x  se^ani  It  ro  van,  with  the  request 
±ar  ^axL  wiiL  have  x  auEied  Jt  the  Castom-Hoiise. 

<  Signed)     ^  A^mi  4*  BotforJ^ 

On  the  JCth  of  Jasmaru  1945,  a  fiat  in  faankmplcy 
Lsr.ued  aciinsc  JfinesL,  anon  an  act  of  hankmpfcy  com- 
mitted on  die  tL^th  of  die  aune  montiL.  The  deed  was 
then,  that  is,  at  die  dme  of  the  act  of  bankmptcj,  in 
J-'jbsi^  pcasession,  and  was  found  amongst  his  papers,  and 
cakan  b;  the  messenger  on  die  1st  oi  Febraanf^  I84S. 

On  die  Ildi  c£  T-ivjorj^  1343,  the  plaintife*  soli- 
ckr.ra  acpLed  to  71  iL  Hattan^  the  official  assignee 
under  ciie  fiat  Joce  of  the  ddendants},  in  a  letter^  of 
which  the  fbUcwine  a  a  copy :  — 

"£f  WiELLm  Jbnesj  of  Cardiff: 
^Str,  —  We  have  been  directed  by  Messrs.  A^soa 
if  Hoyr  to  address  joe,  as  die  official  assignee  of  the 
above  banknipc,  relative  to  a  bill  of  sale  of  the  ship 
Eliza  Jane*  which  thev  onderstud  to  have  come  into 
yoor  possession  as  official  ass^nee.  Messrs.  Bcgpon  4* 
Btyer  daim  to  have  this  bill  of  sale  delivered  to  them, 
as  their  property.  The  bankrupt  can  explain  to  you 
that  it  was  sent  bad^  to  him  after  he  had  executed  and 
sent  it  to  3Iessrs.  Bapon  if  Hcyer^  solely  for  the  pur- 
pose of  being  r^;i3tered.  Messrs.  Bcfpon  if  H<n/er^  as 
at  present  advised,  now  advise  you  that  they  claim  this 
deed,  and  that  they  also  claim  to  be  mortgagees  under 
it  of  the  ship  Hiza  Jane  :  and  any  disposal  of  Uiat  ship 
which  may  be  made  contrary  to  this  intimadon,  will  be 
treated  by  them  as  a  conversion  of  their  property. 

^  As  soon  as  the  creditors'  assignees  are  appointed, 
the  matter  will  be  put  forward  in  a  more  formal 
manner.'* 

On  the  10th  of  March  they  applied  to  the  solicitors 
of  the  assignees,  as  follows :  — 
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**  Re  William  Jones^  of  Cardiff*  IS^T, 

"  Gentlemen,— We  send  you  on  the  other  side  copy       — — 

of  a  letter  ivhich  we  wrote  to  the  official  assignee,  on         oyson 

the  11th  of  February,  relative  to  the  ship  Eliza  Jane :       Gibson. 

lod  we  are  now  instructed  to  ask  whether  the  assignees  Plaintiffs'  so» 

mean  to  withhold  the  bill  of  sale ;  and,  if  so,  we  are  to  ^icitors  to  the 

,  -  ,.  ,  ,      .      solicitors  of 

take  such  proceedings  as  may  be  necessary  to  obtam  tjjg  assignees. 

the  possession  of  it." 

This  letter  was  accompanied  by  a  copy  of  the  pre- 
ceding. Tlie  solicitors  to  the  fiat  repudiated  (sic)  the 
clailm  set  up  under  the  above  unregistered  indenture ; 
bat,  inasmuch  as  they  did  not  dispute  the  right  of  the 
plaintiffs  to  the  piece  of  paper  on  which  the  instrument 
had  been  written  by  themselves,  they  returned  the  in- 
denture of  mortgage,  with  the  following  letter :  — 

«  BristoU  16th  May,  1843. 
^  We  have  consulted  the  assignees  respecting  Messrs.  Reply  thereto. 
Bojfson  4*  Hqyet^s  demand ;  and  are  instructed  to  re- 
torn  you  the  accompanying  bill  of  sale,  with  a  notice 
that  the  assignees  will  dispute  any  claim  which  your 
dients  may  set  up  under  or  by  virtue  of  it.  The  bill 
of  sale  is  therefore  returned  to  you,  simply  as  paper  the 
property  of  your  clients." 

On  the  17th  of  May,  1843,  the  defendants  served 
the  following  notice  on  the  collector  and  comptroller  of 
the  Customs  at  Cardiff:  — 

"  To  the  collector  and  comptroller  of  Her  Majesty's  Notice  of  fiat. 
Customs  at  the  port  of  Cardiff.  ^^ 

''  Take  notice,  that  a  fiat  in  bankruptcy,  bearing  date 
theSOth  oi  January,  1843,  &c.,  has  been  awarded  and 
issued  against  William  Jones,  of  &c. ;  and  that  the  said 
IV.Joiies  has  been  duly  found  and  declared  to  be  a 
bankrapt ;  and  that  A.  Gibson,  of  &c.,  and  J.  Fcbrury, 
of  &C.,  have  been  duly  chosen  «issignees  of  the  estate 
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and  effects  of  the  said  bankrupt ;  and  that  the  nndei^ 
signed^  7*.  R.  Hutton^  has  been  duly  appointed  official 
assignee  to  the  said  estate.  And  also  take  notice  that 
the  said  assignees  claim,  as  such,  to  be  entitled  to  the 
schooner  or  vessel  called  the  Eliza  JarUj  of  Cardiff^  &&| 
whereof  W.  Jones  was  at  the  time  of  his  bankruptcy  sole 
registered  owner,  as,  on  reference  to  the  certificate  of 
registry  granted  at  your  port  on  the  28th  of  Februaryf 

1842,  will  appear,  and  whereof  the  said  W.  Jones  was, 
at  the  said  time  of  his  bankruptcy,  in  possession  as 
legal  owner.  And  take  notice,  and  you  are  hereby  re- 
quired, not  to  register  or  record  a  certain  bill  of  sale, 
which  was  found  in  the  bankrupt's  possession  at  the 
time  of  his  bankruptcy,  bearing  date  the  2Ist  of  January^ 

1843,  and  made  between  the  said  W.  Jones  of  the  one 
part,  and  A.  Bqyson  and  «7.  Hoye}\  of  Sec,  of  the  other 
part,  and  under  which  the  said  A.  Boysoti  and  J.  Hoyer 
claim  that  the  said  schooner  or  vessel  was  transferred 
to  them  by  way  of  mortgage  for  securing  400/L  and 
interest :  but  take  notice  that  the  said  assignees  deny 
that  any  right  or  title  has  been  passed  to  the  said 
Messrs.  Boyson  4*  Hoyer,  the  enactments  of  the  ship's 
registry  act  not  having  been  complied  with  at  the  time 
of  the  bankruptcy  of  the  said  W.  Jones^  and  the  said 
schooner  or  vessel,  together  with  the  said  bill  of  sale, 
being,  at  the  same  time,  in  his  actual  custody  and  pos* 
session.     Dated,  this  5th  of  May,  1848. 

(Signed)      **  T.  R.  Hutton,  Official  Assignee." 

On  the  18th  of  Mai/j  the  deed  was  presented  by  the 
plaintiffs  to  the  said  collector  and  comptroller  of  Cus- 
toms, to  be  entered ;  which  tf lose  officers,  in  compliance 
with  the  notice,  then  declined  to  do. 

Between  the  17th  and  the  26th  of  May,  the  said  col- 
lector and  comptroller  forwarded  the  notice  to  the  board 
of  Customs  in  London,  for  orders ;  and,  on  the  25th  of 
May^  it  was  returned,  with  instructions  written  on  it. 
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tint  he  had  no  right  to  refuse  to  record  the  mortgage ;  184*7. 

ind,  accordingly,  on  the  26th  of  May^  the  said  deed  was  ■ 

r^tered  by  the  said  collector  and  comptroller.  Boyson 

The  following  is  a  copy  of  the  entry  made  in  the  Gibson. 
Custom-Hoose  roister  books :  -* 

**  Custom-House^  Cardiff^  26th  May^  1843.  Entry  made. 
"  Mr.  Jonesj  of  Cardiff^  in  the  county  of  Glamorgarij 
timber-merchant,  hath  transferred,  by  mortgage-deed 
dated  the  21st  of  January ^  184S,  the  whole  of  this 
fessel  to  A.  Boyson  and  J.  Hoyer^  of  &c.,  merchants, 
ftc,  as  secority  for  the  sum  of  400/.  and  interest 
"  Recorded  duly.  "  JR.  Daw,  Collector. 

«  H.  Sladen,  Comptroller.'* 

The  Tesael,  before  and  up  to  the  time  of  the  act  of 
bankroptcy  and^/,  was  in  the  possession  of  a  master 
and  crew  appointed  by  the  bankrupt  She  sailed  for 
Waterfard  in  the  month  of  January t  184*3 ;  and,  at  the 
date  of  the  ./Zo/,  was  lying  at  Waterford  ;  from^  which 
pent  she  sailed  on  the  23rd  of  February^  bound  to  Cardiff', 
where  she  arrived  immediately  afterwards,  and  was 
seized  by  the  messenger  as  part  of  the  bankrupt's  estate. 
The  assignees  then  retained  possession  of  the  said  vessel, 
and  chartered  her  for  several  voyages;  and  she  has  now 
been  sdd,  by  mutual  consent  of  the  plaintiiTs  and  de- 
fendants, and  the  proceeds  of  the  sale  are  deposited  to 
await  the  decision  of  the  court 

The  plaintiffs,  after  the  deed  had  been  registered  at 

Cardiff,  as  already  described,  required  the  defendants 

to  produce  the  certificate  of  the  vessel's  register  at  the 

Costom-Hoase,  when  she  was  in  port,  to  have  an  in- 

doTMDient  of  the  indenture  of  the  21st  oljamiary,  1843, 

made  thereon :  but  the  defendants  refused  to  do  so ; 

and  DO  indorsement  of  that  register  was  ever  made  on 

the  certificate  of  registry. 

The  plaintifl&f  before  the  commencement  of  this  suitf  Conversion. 
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demanded  possession  of  the  v^sel,  which  the  defendants 
refused  to  give,  and  which,  for  the  purposes  of  this  case^ 
is  to  be  taken  as  a  conversion. 

The  court  is  to  be  at  liberty,  if  it  shall  be  so  pleased} 
to  draw  such  inferences  as  a  jury  might  have  drawn. 

The  question  for  the  opinion  of  the  court  is  —  whe- 
ther the  plaintiffs  are  entitled  to  recover.  If  tlie  court 
shall  be  of  opinion  that  they  are  not,  then  the  plaintifis 
agree  that  a  judgment  shall  and  may  be  entered  against 
them  of  nolle  prosequi^  immediately  after  the  decision  of 
this  case,  or  otherwise,  as  the  court  may  think  fit.  But^ 
if  the  court  shall  be  of  opinion  that  the  plaintiffs  are 
entitled  to  recover,  then  the  defendants  agree  that  judg- 
ment shall  be  entered  against  them,  by  confession,  for 
(a  sum  to  be  agreed  upon),  immediately  after  the  de- 
cision of  this  case,  or  otherwise,  as  the  court  may  think 
fit,  and  that  judgment  shall  be  entered  accordingly. 

The  case  was  argued  in  Michaelmas  term  last,  before 
Coliman^  MattlCy  and  Crcssxvell,  JJ.,  the  lord  chief  justice 
(who  had  been  counsel  in  the  cause)  being  absent. 


Channelly  Serjt.  (with  whom  was  GreefiXDOod),  for  the 
plaintiffs,  {a)  Two  questions  are  raised  in  this  cose  — 
first,  whether  the  defendants,  as  assignees  of  Jones,  ac- 
quired any  property  in  the  vessel,  by  reason  of  the  non- 
registration of  the  bill  of  sale  at  the  date  of  the  Jiat  — 


(a)  The  point  marked  for 
argument  on  the  part  of  the 
plaintiffs,  was,  ''  that  the  plain- 
tiffs were  entitled  to  the  pos- 
session of  the  vessel,  against 
the  assignees,  notwithstanding 
there  was  no  actual  registration 
of  the  bill  of  sale  until  after 
the^f." 

On  the  part  of  the  defend- 
ants —  **  that  the  property  and 
right  to  the  possession  of  the 


said  vessel  passed  to  them  as 
the  assignees  of  Jones^  and  that 
the  plaintiffs,  without  due  re- 
gistration according  to  the  pro- 
visions of  the  3  &  4  R^.  4b 
c.  55>j  could  acquire  no  title  to 
the  vessel,  as  against  the  as- 
signees of  the  bankrupt " — and 
''  that,  at  the  time  of  the  bank- 
ruptcy of  Jones,  the  vessel  was 
in  his  order  and  disposition." 
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secondly,  whether  it  passed  to  them  as  property  in  the  184*7. 
order  and  disposition  of  the  bankrupt  at  the  time  of  his  — — 
bankruptcy,  with  the  consent  of  the  true  owners.  Boysox 

L  It  is  submitted  that  no  property  in  the  shjp  passed        Gibson.' 
to  the  assignees.     This  question  will  depend  upon  the 
true  construction  to  be  put  upon  the  register  act  of  3  &  3  &  4  ir.  4. 
♦  fK  4.  c.  55,    The  2nd  section  enacts  "  that  no  ship  c«  55.  s.  2. 
or  Tessel  shall  be  entitled  to  any  of  the  privileges  or 
adrantages  of  a  British  registered  ship,  unless  the  person 
or  persons  claiming  property  therein,  shall  have  caused 
tlie  same  to  have  been  registered  in  virtue  of  the  4  G.  4. 
c41.,  or  6  G.4.  c.  110.,  or  until  such  person  or  per- 
sons shall  have  caused  the  same  to  be  registered  in 
maoner  thereinafter  mentioned,  and  shall  have  obtained 
a  certificate  of  such  registry  from  the  person  or  persons 
authorised  to  make  such  registry  and  grant  such  certiB- 
aOe  as  thereinafter  directed:"  it  then  gives  a  form  of 
eertificate,  and  proceeds  to  enact,  that,  '^  on  the  back 
of  soch  certificate  of  registry,  there  shall  be  an  account 
of  the  parts  or  shares  held  by  each  of  the  owners  men- 
tioned and  described  in  such  certificate/'  in  the  form 
therein  mentioned.     The  34th  section  enacts  that  '^  no    Section  34. 
bill  of  sale,  or  other  instrument  in  writing,  shall  be 
valid  and  efiectual  to  pass  the  property  in  any  ship  or 
vessel,  or  in  any  share  thereof,  or  for  any  other  pur^ 
potty  until  such  bill  of  sale,  or  other  instrument  in 
writing,  shall  have  been  produced  to  the  collector  and 
oomptroller  of  the  port  at  which  such  ship  or  vessel  is 
already  roistered,  or  to  the  collector  and  comptroller  of 
aaj  other  port  at  which  she  is  about  to  be  registered  de 
voOf  as  the  case  may  be ;  nor  until  such  collector  and 
oomptroller  respectively  shall  have  entered jn  the  book  of 
such  last  registry,  in  the  one  case,  or  in  the  book  of  such 
registry  de  novOf  after  all  the  requisites  of  law  for  such 
n^stiy  de  novo  shall  have  been  duly  complied  with,  in 
the  other  case  (and  which  they  are  respectively  hereby 
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required  to  do  upon  the  production  of  the  bill  of  sale 
or  other  instrument  for  that  purpose),  the  name,  resi- 
dence, and  description  of  the  vendor  or  mortgagor,  or 
of  each  vendor  or  mortgagor,  if  more  than  one,  the 
number  of  shares  transferred,  the  name,  residence,  and 
description  of  the  purchaser  or  mortgagee,  or  of  each 
purchaser  or  mortgagee,  if  more  than  one,  and  the  date 
of  the  bill  of  sale  or  other  instrument,  and  of  the  pro- 
duction of  it;  and,  further,  if  such  ship  or  vessel  is  not 
about  to  be  registered  de  novoy  the  collector  and  comp- 
troller of  the  port  where  such  ship  is  registered,  shall, 
and  they  are  hereby  required  to,  indorse  the  aforesaid 
particulars  of  such  bill  of  sale  or  other  instrument,  on 
the  certificate  of  registry  of  the  said  ship  or  vessel, 
when  the  same  shall  be  produced  to  them  for  that  par- 
pose,  in  manner  and  to  the  efiect  following'' — giving  a 
form  of  entry — *<  and  forthwith  to  give  notice  thereof 
to  the  commissioners  of  Customs ;  and,  in  case  the  col- 
lector and  comptroller  shall  be  desired  so  to  do,  and  the 
bill  of  sale  or  other  instrument  shall  be  produced  to 
them  for  that  purpose,  then  the  said  collector  and  comp- 
troller are  hereby  required  to  certify,  by  indorsement 
upon  the  bill  of  sale  or  other  instrument,  that  the  parti- 
culars before  mentioned  have  been  so  entered  in  the 
book  of  registry,  and  indorsed  upon  the  certificate  of 
registry,  as  aforesaid."  The  35th  section  enacts,  <*  tbat^ 
when  and  so  soon  as  the  particulars  of  any  bill  of  sale 
or  other  instrument,  by  which  any  ship  or  vessel,  or  any 
share  or  shares  thereof,  shall  be  transferred,  shall  have 
been  so  entered  in  the  book  of  registry  as  aforesaid,  the 
said  bill  of  sale  or  other  instrument  shall  be  valid  and 
efiectual  to  pass  the  property  thereby  intended  to  be 
transferred,  as  against  all  and  every  person  and  persons 
whatsoever,  and  to  all  intents  and  purposes,  except  as 
against  such  subsequent  purchasers  and  mortgagees 
who  shall  first  procure  the  indorsement  to  be  made 
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opoD  the  certificate  of  registry  of  such  ship  or  vessel        1847. 
in  numiier  thereinafter  mentioned."    The  S6th  section       — — 
coicts,  **  that,  when  and  after  the  particulars  of  any       Botson 
bill  of  sale  or  other  instrument  by  which  any  ship  or       GugoN. 
vessel,  or  any  share  or  shares  thereof,  shall  be  trans-  section  36. 
fared,  shall  have  been  so  entered  in  the  book  of  re- 
gistry aa  aforesaid,  the  collector  and  comptroller  shall 
■ot  enter  in  the  book  of  registry  the  particulars  of  any 
other  bill  of  sale  or   instrument  purporting  to  be  a 
tnmsfisr  by  the  same  vendor  or  mortgagor,  or  vendors 
or  mortgagors,  of  the  same  ship* or  vessel,  share  or 
slyves  thereof  to  any  other  person  or  persons,  unless 
thirty  days  shall  elapse  from,  the  day  on  which  the  par- 
ticulars of  the  former  bill  of  sale  or  other  instrument 
were  entered  in  the  book  of  registry ;  or,  in  case  the 
dup  or  vessel  was  absent  from  the  port  to  which  she 
bdooged  at  the  time  when  the  particulars  of  such 
farmer  bill  of  sale  or  other  instrument  were  entered  in 
the  book  of  registry,  then  unless  thirty  days  shall  have 
dapsed  from  the  day  on  which  the  ship  or  vessel  arrived 
it  the  port  to  which  the  same  belonged,"  &c.    The  87th  Section  37. 
section  enacts,  ^*  that,  if  the  certificate  of  registry  of 
nch  ship  or  vessel  shall  be  produced  to  the  collector 
wed  comptroller  of  any  port  where  she  may  then  be, 
afier  any  such  bill  of  sale  shall  have  been  recorded 
it  the    port   to   which    she    belongs,    together    with 
ndi  bill  of  sale,  containing  a  notification  of  such  re- 
cord, signed  by  the  collector  and  comptroller  of  such 
port  at  before  directed,  it  shall  be  lawful  for  the  col- 
kctor  and  comptroller  of  such  other  port  to  indorse  on 
ndi  certificate  of  registry  (being  required  so  to  do)  the 
tmsfa  mentioned  in  such  bill  of  sale ;  and  such  col- 
lector or  comptroller  shall  give  notice  thereof  to  the 
oolkctor  and  comptroller  of  the  port  to  which  such  ship 
or  vessel  belongs,  who  shall  record  the  same  in  like 
^■oner  as  if  they  had  made  such  indorsement  them- 
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selves,  but  inserting  the  name  of  the  port  at  which  such 
indorsement  was  made :  provided  always,  that  the  col- 
lector and  comptroller  of  such  other  port  shall  first  give 
notice  to  the  collector  and  comptroller  of  the  port  to  which 
such  ship  or  vessel  belongs,  of  such  requisition  made  to 
them  to  indorse  the  certificate  of  registry ;  and  the  col- 
lector and  comptroller  of  the  port  to  which  such  ship 
or  vessel  belongs,  shall  thereupon  send  information  to 
the  collector  and  comptroller  of  such  other  port,  whether 
any,  and  what,  other  bill  or  bills  of  sale  have  been 
recorded  in  the  bobk  of  the  registry  of  such  ship  or 
vessel ;  and  the  collector  and  comptroller  of  such  other 
port,  having  such  information,  shall  proceed,  in  manner 
directed  by  this  act  in  all  respects,  to  the  indorsing  of 
the  certificate  of  registry,  as  they  would  do  if  such  port 
were  the  port  to  which  such  vessel  belonged."  The 
42nd  section  enacts,  "  that,  when  any  transfer  of  any 
ship  or  vessel,  or  of  any  share  or  shares  thereof, 
shall  be  made  only  as  a  security  for  the  payment  of 
a  debt  or  debts,  either  by  way  of  mortgage  or  of  as- 
signment to  a  trustee  or  trustees  for  the  purpose  of 
selling  the  same  for  the  payment  of  any  debt  or 
debts,  then,  and  in  every  such  case,  the  collector  and 
comptroller  of  the  port  where  the  ship  or  vessel  is  re- 
gistered, shall,  in  the  entry  in  the  book  of  registry, 
and  also  in  the  indorsement  on  the  certificate  of  re- 
gistry, in  manner  hereinbefore  directed,  state  and  ex- 
press that  such  transfer  was  made  only  as  a  security 
for  the  payment  of  a  debt  or  debts,  or  by  way  of 
mortgage,  or  to  that  effect ;  and  the  person  or  persons 
to  whom  such  transfer  shall  be  made,  or  any  other 
person  or  persons  claiming  under  him  or  them  as  a 
mortgagee  or  mortgagees,  or  a  trustee  or  trustees  only, 
shall  not,  by  reason  thereof,  be  deemed  to  be  the  owner 
or  owners  of  such  ship  or  vessel,  share  or  shares 
thereof,  nor  shall  the  person  cr  persons  making  such 
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transfer  be  deemed,  by  reason  thereof,  to  have  ceased        1847. 
to  be  an  owner  or  owners  of  such  ship  or  vessel,  any        — — — 
more  than  if  no  such  transfer  had  been  made,  except       Botmit 
SO  fiur  as  may  be  necessary  for  the  purpose  of  render-       Gibson. 
bg  the  ship  or  vessel,  share  or  shares,  so  transferred, 
available,  by   sale   or  otherwise,  for  the  payment  of 
the  debt  or  debts,  for  securing  the  payment  of  which, 
such  transfer  shall  have  been  made."     And  the  4Srd  Section  45. 
section  enacts,  '^  that,  when  any  transfer  of  any  ship  or 
vessel,  or  of  any  share  or  shares  thereof,  shall  have 
been  made  as  a  security  for  the  payment  of  any  debt  or 
debts,  either  by  way  of  mortgage  or  of  assignment  as 
aforesaid,  and  such  transfer  shall  have  been  duly  regis- 
tered according  to  the  provisions  of  this  act,  the  right  or 
interest  of  the  mortgagee  or  other  assignee  as  aforesaid, 
diail  not  be  in  any  manner  affected  by  any  act  or  acts 
of  bankruptcy  committed  by  such  mortgagor  or  assignor, 
■MHlgagors   or   assignors,  after   the   time   when  such 
mortgage  or  assignment  shall  have  been  so  registered 
ts  aforesaid,    notwithstanding  such    mortgagor  or  as- 
signor, mortgagors  or  assignors,  at  the  time  he  or  they 
ihall  so  become  bankrupt  as  aforesaid,  shall  have  in  his 
or  their  possession,  order,  and  disposition,  and  shall  be 
the  reputed  owner  or  owners  of,  the  said  ship  or  vessel, 
or  the  share  or  shares  thereof,  so  by  him  or  them 
mortgaged   or   assigned   as  aforesaid;    but   that  such 
mortgage  or  assignment  shall  take  place  of,  and  be  pre- 
ferred to,  any  right,  claim,  or  interest  which  may  be- 
long to  the  assignee  or  assignees  of  such  bankrupt  or 
bankrupts  in  such  ship  or  vessel,  share  or  shares  there- 
of^ any  law  &c.  notwithstanding.'' 

By  the  act,  two  things  are  required  to  give  full  validity 
ukI  effect  to  the  bill  of  sale  of  a  ship,  viz.  entry  in  the 
book  of  registr\',  and  indorsement  on  the  certificate  of 
i^try.  It  will  be  contended  on  the  part  of  the  de- 
fendants, that,  by  reason  of  the  want  of  an  entry  of  the 
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IM7.         bill  ni  uie  ji  iie  jflck  if  .-e^btay,  ^od,  perliaps  miso, 
-"  of  che  inipnfp  jf  ja  juiursBnenc  ca  dbe  oertificmte  of 

Rgiaory.   die  zmwrcg   in   die  iduwoer  ranaiiied   in 
Jma  tiowTi  jQ  'Skit  dme  af  iii&  3«akr«|XCT,  and  oon- 
iwyirnriy  pan  if  if   :u  ai»  jsai^oees :  or.  ia  ocber  word% 
imHmTgti  aiil  j.i  aie  :»  of  oi?  oioce  eJEcacj  than 
ane.     Ii   amy   3e   di;iC  rcgistrmuon  is 
oa  22mpL'*i£  3e  niie  or*  liie  moctgigccs  under 
riie  biil  QT  iaie.     Biec.  Aibjecc  u  ibe  exoeptioQ  in  the 
SJdfc  tfCGoar  «>  Ajua  js>  die  bill  ^  sue  was  roistered, 
tfaeir  dde  iaeeixne  cuiixci>£te  xiui  buie&aaible  from  the 
inne  of  die  lexdcuCi^a  cc  due  inacnunenL.     The  bank- 
ni{>€r  at  ail  evened  wae(  ouc  ^ndcled  to  die  proper^ 
Ic^^j  (zad  aptiLnoi^ :  some  InutnesL  ciearij  passed  to 
the  piaintxfsw     Supposse.  Insceoii  of  becoming  bankrupt^ 
Jomes  hod  died»  could  aoc  die  p';iinfi>&  hare  registered 
the  indenfure,  so  as  do  anike  a  valid  utie  as  against  his 
npccsectatiTes?     The   words  ot  secckxi  54w   may   be 
-fiifinf  br  holding  them  co  mean  tiiat  do  bill  of  sale 
shall  be  effectual  to  pass  the  legaL  property  in  the  ship, 
nntil  retinstnaioo.     The  right  of  the  mortgagees  to  have 
the  instniment  registered,  was  irrevocable ;  and  the  (act 
of  it's  not  having  been  entered  in  time,  was  attributable 
to  the   bankrupt's    own    misconduct.      No   period   is 
WwnXtmA  iot  the  entry  to  be  mjde :  bat  the  general  rule 
i^  that,  where  the  time  for  doing  an  act  is  not  precisely 
WfpixmA  and  defined,  the  law  will  imply^that  it  shall  be 
done  within  a  reasonable  dme.     Thus,   in  Palmer  v. 
Jioxom  (a),  it  was  held  that  a  bill  of  sale  of  three  fourth 
parts  of  a  ship,  then  being  in  the  port  to  which  she 
belonged,   executed    by   three    of   (bur   joint-owners, 
tiaosferred  the  property  to  the  vendee  at  the  time  of  its 
eatecotioD,  if,  at   that   time,   a  memorandum   of  such 
transfer  were  indorsed  on  the  certificate  of  registry,  and 

(«)  2  Jf.  4  5.  45. 
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signed  by  the  three,  and  a  copy  of  such  indorsement 
were  delivered  to  the  proper  officer  on  the  next  day,  and 
afterwards,  within  a  reasonable  time,  the  other  owner  ex- 
ecuted the  bill  of  salej  and  signed  the  indorsement,  and 
a  copy  of  the  indorsement,  signed  by  the  four,  were  left 
with  the  proper  officer :  and,  therefore,  where,  upon  a 
writ  cX^fa.  against  one  of  the  three,  the  sheriff  seized 
his  share,  after  the  execution  of  the  bill  of  sale  and 
signature  of  the  indorsement  by  the  three,  but  before 
the  delivery  of  the  copy  of  such  indorsement  to  the 
proper  officer,  —  it   was   held   that  the  sheriff  might 
abandon  the  seizure^  and  return  niJla  bona.     ^^  What 
is  required  to  be  done  within  ten  days,"   says  Lord 
EMenborougAj  <*must  undoubtedly  be  done  within  ten 
days :  but,  where  no  time  is  limited,  the  act  must  be 
done  within  a  reasonable  time :  Lord  Coke  says,  where 
DO  time  is  limited,  the  law  appoints  the  time ;  and  he 
notes  the  diversities  where  a  party  has  during  his  whole 
life,  or  has  only  a  convenient  time,  according  to  the 
subject-matter,  (a)      Id  certum   est  quod  cerium  reddi 
potest :  a  reasonable  time  is  as  capable  of  being  ascer- 
tiioed  by  evidence,  and,  when  ascertained,  is  as  fixed 
and  certain,  as  if  fixed  by  act  of  parliament."  (b) 

2.  To  entitle  the  assignees  to  claim  the  vessel  by 
virtae  of  the  6  G.  4.  c.  \6.  s,  72»,  two  things  must  concur 
—  the  plaintiffs  must  have  been  the  true  legal  owners  at 
the  time  of  the  bankruptcy  of  Jones  —  and  the  ship 
most  then  have  been  in  his  possession  with  their  consent, 
as  io  Hay  v.  Fairbaim  (c),  and  Monkhouse  v.  Hay.  {d) 
At  the  time  of  the  bankruptcy,  the  plaintiffs  were  not 
io  a  situation  to  take  possession  of  the  ship  as  the  legal 
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(«)  Co.  LUL  208.  b. 

(i)  And  see  Lard  Crumwel 
▼.  Androf,  2  And.  69-  78. ; 
Stmup  T.  Maedanald,  2  M. 
4  G.  SgS.,   2  Seott,  N.  R. 


485.,  S.  C.  in  error,  6  M.  Sf  O. 
593.,  7  Scott,  N.  R,  269. 

(c)  ^B.d^  Aid.  193. 

{d)  2  Brod.  ^  B.  114.,  4  J. 
B.  Moore,  5^,  8  Price,  256. 
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registered  owners ;  they,  therefore,  clearly  were  not  at 
that  time  the  true  owners  within  sect.  72.  Assuming, 
however,  that  they  were  the  true  owners,  can  it  be  said 
that  the  bankrupt  had  possession  with  their  consent? 
That  is  clearly  negatived  by  the  facts  stated  in  the  case. 
On  the  21st  of  January^  1843,  the  indenture  was  executed 
by  Jones  and  was  by  him  transmitted  to  the  plaintiffs 
in  London.  On  the  23rd  they  returned  it,  with  a  re- 
quest that  he  would  have  it  entered  at  the  Custom- 
House  at  Cardiff,  In  breach  of  his  duty,  the  bank- 
rupt retained  it  until  the  Jiat  against  him  issued.  He 
clearly  did  not  hold  it  with  the  plaintiffs'  consent. 


Talfourd^  Serjt.  (with  whom  was  Bidt)j  contra.  In- 
dependently of  the  registry  act,  the  legal  interest  in  the 
vessel  passed  by  the  bill  of  sale  to  Boi/son  &  Co. ;  and, 
they  having  suffered  it  to  remain  in  the  possession  and 
under  the  control  of  the  bankrupt  down  to  the  time  of 
his  bankruptcy,  even  if  all  the  requisites  of  the  statute 
8  &  4  W.  4.  c.  55,  had  been  complied  with,  the  property 
and  right  to  the  possession  of  the  ship  would  pass  to 
the  defendants  as  assignees.  In  Monkhouse  v.  Hay^  it 
was  expressly  determined  that  the  statutes  26  G.  3. 
c.  60.,  and  34  G.  3.  c.  68.  (the  provisions  of  which  are 
similar  in  this  respect  to  those  of  the  statute  now  in 
question),  did  not  tend  to  repeal  or  prevent  the  opera- 
tion of,  the  21  Jac,  1.  c,\9.  s,  11.  on  British-^registered 
ships :  and,  therefore,  where  the  owner  of  a  ship  as- 
signed his  interest  in  her  to  J.  5.,  by  deed,  who  became 
the  registered  owner,  but,  by  his  permission,  the  assignor 
continued  to  have  the  ship  in  his  possession,  and  exer- 
cised all  acts  of  ownership  over  her  until  he  became 
bankrupt ;  —  it  was  held  that  the  property  in  the  ship 
passed  to  the  assignees,  although  the  register  had  been 
duly  indorsed  to  J,  S.  before  the  act  of  bankruptcy. 

Treating  the  entry  of  the  bill  of  sale  at  the  Custom- 
House  as  the  mode  by  which  alone  the  legislature  in- 
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tended  that  the  interest  in  property  of  this  description 
should  pass,  liow  is  this  case  affected  by  the  statute?  The 
Slst  section  provides  that  the  sale  of  a  registered  ship 
shall  be  by  an  instrument  in  writing,  containing  a  recital 
of  the  certificate  of  registry,  and  that  **  otherwise,  such 
transfer  shall  not  be  valid  or  effectual ^or  any  purpose 
whatsoever  J  either  in  law  or  equity."     Section  34.  enacts 
that  no  instrument  shall  be  valid  to  pass  the  property  in  a 
ship,  **  or  for  any  other  purpose,"  until  such  bill  of  sale 
shall  have  been  registered  by  the  proper  officer.     And 
die  35th  section  enacts,  that,  when  and  so  soon  as  the 
instrument  shall  have  been  registered,  it  shall  be  valid 
and  efiectual  to  pass  the  property  thereby  intended  to 
be  transferred,  as  against  all  and  every  persons  what- 
soever,  and  to   all   intents   and   purposes,    except  as 
tgainst   such    subsequent   purchasers   and   mortgagees 
who  shall  first  procure  an  indorsement  on  the  certi- 
ficate of  r^istry,  in  the  manner  thereinafter  mentioned. 
[Maulej  J.    If  Jones  had  executed  a  second  bill  of  sale 
to  another  party,  and  such  second  bill  of  sale  had  been 
daly  registered  and  indorsed,  the  latter  would  alone  have 
prevailed.     But,  supposing  there  is  no  second  assign- 
ment, does  not  the  bill  of  sale  operate  to  vest  the  property 
from  its  date,  when  the  condition  of  indorsement  has  been 
performed?    Would  the  death  of  Jones  before  the  entry 
tod  indorsement  were  made,  have  defeated  the  sale  ?J 
Tbe  general  scope  of  the  act  is,  to  prevent  the  property 
in  British  ships  being  held  other  than  by  those  whose 
titles  shall  duly  appear  on  the  register :  and  this  object 
csoonly  be  attained  by  holding  that  no  effect  at  all  is 
to  be  given  to  a  bill  of  sale,  or  other  conveyance,  until 
properly  registered. 

Channell,    Serjt.,    in    reply,    referred    to    Dixon   v. 
^nirt[a)j  where  Lord  Eldon^  acting  upon  the  opinions 

(a)  3  Meriv.  322. 
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1847.  of  Dallas^  C.  J.^  and  Abbott,  J.,  held,  ^<  that  the  transfer 
of  a  ship  at  sea,  if  all  the  requisites  of  the  registry  acts 
have  been  duly  complied  with  at  the  time  of  the  trans- 

GiBtoK.  fer,  vests  the  property  in  the  vendee,  subject  only  to  be 
divested  by  the  neglect  of  the  vendor  to  make  the  in« 
dorsement  on  the  certificate  of  registry  within  the  ten 
days  after  the  return  of  the  ship  into  port :  and  that,  if 
a  bankruptcy  intervenes  before  the  arrival  of  the  ship, 
the  indorsement,  being  only  an  act  of  duty  on  the  part 
of  the  vendor,  and  passing  no  interest^  may  be  performed 
by  the  bankrupt  himself." 

Ctar.  adv.  vuU. 

Maule  J.  now  delivered  the  judgment  of  the  court. 

This  case  was  argued  before  my  brothers  Cdtman^ 
Cresswelly  and  myself,  in  the  absence  of  the  lord  chief 
justice,  who  was  counsel  in  the  cause.  The  judges  who 
heard  the  argument  have  agreed  on  the  judgment  which 
I  am  to  pronounce. 

This  was  an  action  of  trover  for  a  ship.  The  defend- 
ants pleaded  not  guilty,  and  that  the  plaintiffs  were  not 
possessed.  Issue  being  joined  on  these  pleas,  a  judge's 
order  was  made,  by  consent,  under  which  a  case  has 
been  stated  for  the  opinion  of  the  court. 

The  plaintiffs  claimed  the  ship, — which  was  a  British- 
registered  ship, — as  mortgagees  of  William  Jonesy  the 
owner,  under  a  bill  of  sale  executed  before,  but  not 
registered  till  after,  his  bankruptcy.  The  defendants 
are  the  assignees  of  William  Jones^  and  claimed  the  ship, 
either  as  having  passed  to  them  as  the  property  of  the 
bankrupt,  under  the^/,  or  (on  the  supposition  that  the 
plaintiffs  acquired  some  interest  under  the  bill  of  sale)  as 
having  been  in  the  order  and  disposition  of  the  bank- 
rupt as  reputed  owner,  at  the  time  of  the  bankruptcy, 
with  the  consent  of  the  true  owners. 

The  right  to  the  ship  in  question  depended  on  the 
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eonstniction  of  the  provisions  of  the  act  of  S  &  4  ffl  4. 
c  55^  which  was  the  register  act  in  force  at  the  time 
the  facts  which  raise  the  question,  took  place. 

The  Slst  section  of  that  statute  provides  that  the 

sale  of  a  registered  ship  shall  be  by  an  instrument  in 

writing,  containing  a  recital  of  the  certificate  of  registry, 

**  otherwise,  such  transfer  shall  not  be  valid  or  eflTectual 

for  any  purpose  whatsoever,  either  in  law  or  equity." 

Section  34.  provides  that  no  instrument  shall  be  valid 

to  pass  the  property  in  a  ship,  or  Jbr  any  other  purpose^ 

until  such  bill  of  sale  shall  have  been  regbtered  by  the 

proper  officer.     Section  35.  enacts,  that,  when  and  so 

soon  as  the  instrument  shall  have  been  registered,  it 

shall  be  valid  and  efiectual  to  pass  the  property  thereby 

intended  to  be  transferred,  as  against  all  and  every  per-* 

tons  whatsoever,  and  to  all  intents  and  purposes,  except 

as  against  such  subsequent  purchasers  and  mortgagees 

who  shall  first  procure  an  indorsement  on  the  certificate 

of  registry  in  the  manner  thereinafter  mentioned — an 

exception  not  applicable  to  the  present  case,  in  which 

there  has  been  no  such  indorsement. 

It  was  contended  for  the  plaintiffs,  that,  although,  if 
no  registry  had  taken  place,  they  would  have  had  no  title, 
yet  that,  when  the  registry  took  place,  the  title  of  the 
plaintiffs  became  complete  and   indefeasible   from  the 
time  of  the  execution  of  the  bill  of  sale,  and  defeated 
the  title  which  the  defendants,  as  assignees,  would  other- 
wise have  had,  under  the  bankruptcy.     But  we  think 
that  the  true  construction  of  the  enactments  in  question, 
will  not  allow  the  bill  of  sale  to  have  this  effect.     The 
general  intention  of  the  act,  and  the  words  of  the  en« 
actments,  are,  both,  at  variance  with  the  construction  of 
the  plaintiffs.     The  general  intention  of  the  act  is,  to 
prevent  the  property  in  British  ships  being  held  by  any 
others  than  those  whose  title  appears   on  the  register : 
nd  this  will  be  best  effected  by  treating  a  bill  of  sale 
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as  not  in  legal  existence  till  registered.  The  words  of 
section  34.,  which  provides  that  no  bill  of  sale  shall  be 
valid  and  effectual  to  pass  the  property,  ^^  or  for  any 
other  purpose,"  until  registered,  lead  to  the  same  con- 
clusion. It  cannot  be  successfully  contended  that  these 
words  will  be  satisfied  by  holding  that  the  bill  of  sale 
had  no  operation  before  registration ;  but  that,  when  re- 
gistered, it  operated  by  relation  to  the  time  of  its  execu- 
tion :  for,  on  that  supposition,  the  existence  of  the  bill 
of  sale  at  the  time  of  the  bankruptcy  would  have  had, 
at  that  time,  the  effect  of  preventing  the  assignees  ob- 
taining an  indefeasible  title,  which,  but  for  the  bill  of 
sale,  they  certainly  would  have  had :  and  any  instru- 
ment having  this  very  important  effect  could  not,  with 
any  propriety,  be  said  not  to  be  valid  or  effectual  ^r  any 
purpose. 

It  is  to  be  observed  that  the  section  does  not  merely 
say  that  a  deed  before  registration  shall  not  be  sued 
upon«  or  shall  not  pass  the  property ;  but  that  it  shall 
not  be  valid  and  effectual  to  pass  the  property,  or  for 
any  other  purpose.  If  the  plaintiffs'  construction  be 
the  true  one,  this  deed  did,  immediately  on  the  execu- 
tion, and  before  registration,  confer  on  the  mortgagees  a 
power  of  defeating  a  title  acquired  after  the  execution 
and  before  registration ;  and  could  not,  therefore,  be 
said  not  to  be  then  valid  and  effectual  for  any  pur- 
pose. It  is  certain,  that,  if  the  owner  of  the  ship,  on 
the  day  on  which  he  became  bankrupt,  had  (instead  of 
committing  an  act  of  bankruptcy)  executed  a  bill  of  sale 
to  the  defendants,  which  had  been  immediately  regis- 
tered, the  defendants  would,  by  the  express  provision  of 
s.  35.y  have  acquired  a  title  immediately  on  the  regis- 
tration, which  would  not  have  been  defeated  by  the 
subsequent  registration  of  the  plaintiffs'  bill  of  sale.  I^ 
then,  notwithstanding  the  plaintiffs'  bill  of  sale,  the  pro- 
perty in  the  ship  was  sufficiently  in  the  owner  to  enable 
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bim  eSectaally  to  transfer  it  by  a  subsequent  deed  re- 
gistered forthwith,  —  though  such  a  deed  would  be  in 
derogation  of  the  express  terms  of  the  plaintiffs'  bill  of 
of  sale,  —  how  can  it  be  contended  that  the  plaintiffs' 
bill  of  sale  prevented  a  transfer  by  force  of  the  bankrupt 
law?  The  true  effect  of  the  enactments  appears  to  be, 
that,  until  r^istration,  every  disposition  by  the  act  of  the 
fendor,  or  of  the  law,  is  as  effectual  as  if  the  unregis- 
tered deed  had  not  existed,  and  is  not  defeated  by 
the  subsequent  registration, — whether  such  intermediate 
disposition  be  one  which  requires  registration,  and  is 
registered,  or  does  not  require  it,  and  is  not  registered. 

A  review  of  the  cases  of  Palmer  v.  Moxon  [a)  and 
Dixon  V.  Ewart  (6),  which  were  cited  for  the  plaintiffs, 
ind  of  the  statute  on  which  those  cases  were  decided, 
will  be  (bund  to  confirm  the  opinion  we  have  formed 
00  tbe  statute  of  S  &  4  W.  4. 

The  statute  which  was  the  subject  of  construction  in 
the  cases  cited,  was,  the  34  G.  S.  r.  68.  That  act 
provides,  in  $.  15.,  that,  on  transfer  of  property  in  a 
r^tered  ship,  an  indorsement  shall  be  made  on  the 
certificate  of  registry,  and  delivered  to  the  persons  au- 
thorised to  make  registry,  —  *^  otherwise,  such  sale,  or 
cootract  or  agreement  for  sale,  shall  be  null  and  void 
to  all  intents  and  purposes  whatsoever."  Section  16. 
requires,  in  case  of  a  ship  absent  from  port,  that  the 
bill  of  sale  shall  be  registered,  and  that  the  indorsement 
iball  be  made  on  the  certificate  of  registry  within  ten 
days  after  her  return ;  with  a  similar  provision,  making 
void  the  bill  of  sale,  on  failure  of  compliance  with  these 
Ttquisites. 

It  is  manifest  that  the  words  of  this  statute  are  very 
different  from  those  of  the  3  &  4  W.  4.  c.  55.^  which 
(o.S4,  35.)  provides  that  no  bill  of  sale  shall  be  valid 
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and  efiectaal  till  registered ;  and,  when  registered,  that 
it  shall  be  valid  and  eiiectual ;  thus  conferring  validity 
on  the  bill  of  sale  on  its  registration,  and  taking  it  away 
till  registration :  whereas,  the  34  G.  S.  had  no  such  pro* 
vision,  either  taking  away  or  conferring  validity.  That 
statute  directed  that  the  registration  and  indorsement 
should  be  made,  and  provided  thsit  otkerwise^  i.e.  if  these 
requisites  were  not  performed,  the  bill  of  sale  should  be 
void.  When  the  registration  and  indorsement  had  been 
made,  the  bill  of  sale  was  taken  out  of  the  operation  of  this 
avoiding  clause,  and  stood  on  the  same  ground  as  it  would 
have  done  if  there  had  been  no  such  clause  in  the  act,  u  e^ 
as  a  bill  of  sale  operating  from  its  execution,  according  to 
its  terms :  and,  in  conformity  with  this  view,  in  the  cases 
before  mentioned,  of  Palmer  v.  Moxon  and  Ewari  v. 
Dixon^  it  was  held,  that,  under  the  S^  G.  S.  c.  68.,  the 
interest  passed  by  the  bill  of  sale,  on  its  execution ;  and 
that  the  performance  of  the  requisites  as  to  registration 
and  indorsement,  was  a  condition  subsequent,  the 
failure  to  perform  it  defeating  the  interest  which  had 
vested  by  the  bill  of  sale  immediately  on  its  execution. 
That  this  is  the  true  construction  of  the  act  of  84  G.  8. 
c.  18.,  we  think,  is  not  to  be  disputed.  But  it  is  to  be 
observed  that  the  cases  cited  overruled  the  doctrine  as 
to  the  construction  of  that  act  on  which  the  court  of 
King's  Bench,  in  the  case  of  Moss  v.  Chamock  {a),  pro* 
ceeded.  The  decision  Itself  is,  indeed,  in  those  two  cases, 
said  to  be  sustainable  on  a  ground  on  which  the  court 
of  King's  Bench  did  not  proceed,  but  which  it  expressly 
repudiated,  —  that  the  requisites  were  not  performed 
in  a  reasonable  time.  The  ground  on  which  the  court 
did  proceed  in  Moss  v.  Chamock^  was,  that  the  statute 
was  to  be  construed  '^  as  enacting  that  no  bill  of  sale  or 
other  such   instrument   shall  be  allowed  to  have  any 
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operation  or  effect,  antil  the  requisites  imposed  on  the        1847. 
parties  to  the  sale  are  complied  with,  and  by  not  allow** 
ing  any  relation  to  hold  good  so  as  to  make  the  convey- 
looe  effectual  from  any  antecedent  time."     It  must  be       Gibson. 
owned  that  thb  is  a  somewhat  forced  construction,  in 
which  the  words  of  the  enactment  are  made  to  give 
way  to  the  presumed  intention  of  the  act.     But  the 
reasons  given  by  the  court  for  construing  the  statute  as 
tbey  did, — though,  according  to  later  cases,  they  ought 
not  to  have  induced  the  court  to  put  the  construction 
OQ  that  act  which  they  did  put,  —  go  far  to  shew,  that, 
although  the  legislature  may  not  have  intended  the  con- 
struction adopted  in  that  case,  the  object  of  the  act, 
tod  the  convenience  of  the   public  and  the  parties, 
voold  have  been  best  consulted  by  an  enactment  which 
might  possibly  have  that  construction.     ^^  The  public," 
tiys  the  court,  in  giving  judgment  in  Moss  v.  Chatiwck^ 
**  would  be  best  secured  by  holding  that  no  interest 
shall  pass  from  any  owner  in  British  ships  to  any  other, 
until  the  public  has  that  information  which  is  so  essen- 
tial to   its  commercial   welfare/'     The  judgment  also 
forcibly  points  out  the  inconvenience  —  to  the  public,  of 
boldiog  that  an  indefinite  time,  —  and  to  the  parties,  of 
holding  that  a  reasonable  time,  should  be  allowed  for 
complying  with  the  requisites  of  the  act. 

As  the  later  cases  of  Palmer  v.  Moxon  and  Ewart  v. 

Diion  established  that   the  inconvenient   construction 

vhich  the  court  sought  to  avoid  in  Moss  v.  Chaniockf 

was  the  true  construction  of  the  S^   G.  S,  c.  68.,  it 

became  important  that  the  law  should   be  altered,  so  as 

to  secure  the  advantages  of  that  construction,  which  the 

Qoort,  looking  to  the  policy  of  the  act,  and  the  conveni- 

0^  of  parties,  rather  than  to  the  words  of  the  legislature, 

had  erroneously  adopted ;  and,  accordingly,  it  will  be 

bond,  that,  in  the  next  registration  act,  that  of  6  G.  4. 

^  110.  s.  37.,  as  well  as  in  that  of  S  &  4  fF.  4.  c.  56. 
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5.  34.,  the  legislature  abandons  the  language  used  in  the 
34  G.  3.,  which  imports  a  condition  subsequent,  and 
adopts  the  words  now  in  question,  and  which  are,  in 
substance,  the  same  as  those  of  the  interpretation  which 
the  court,  in  Moss  v.  Charnock^  put  upon  the  34  G.  3. 
s,  68. ;  thus,  by  apt  words,  attaining  the  obj^ect  which 
the  court  of  King's  Bench,  in  Moss  v.  Chamock^  had  en- 
deavoured to  attain  by  a  construction  of  the  words  of  the 
34  G.  3.  c,  68.  which  they  would  not  bear.  It  may  be 
observed,  that,  in  further  pursuance  of  the  object  of 
making  the  title  of  the  purchaser  dependent  on  the  regis- 
tration only,  —  a  public  act,  and  one  which  the  purchaser 
can  procure  to  be  done  without  the  concurrence  of  any 
other  person  except  the  public  officers,  who  are  bound 
to  act  on  his  application,  —  the  3  &  4  Jl\  4.  c.  55.^  as  well 
as  the  6  G.  4.  c,  110.,  no  longer  makes  the  bill  of  sale 
void  for  want  of  an  indorsement  of  the  certificate  of 
registry,  as  it  was  under  the  34  G.  3.  c.  68.,  but  gives 
effect  to  the  registration,  notwithstanding  there  may  be 
no  indorsement,  in  all  cases  except  that  of  a  subsequent 
registered  purchaser  who  obtains  an  indorsement,  as  to 
which  s,  S6.  provides  that  the  first  registered  purchaser 
shall  have  ample  time  to  procure  an  indorsement  before 
any  subsequent  purchaser  can  register.  The  whole 
effect  of  the  3  &  4  ^r.  4.  c.  5o.y  as  to  registration,  seems 
to  be,  that  it  is  the  registration,  and  not  the  execution  of 
the  bill  of  sale,  from  which  its  operation,  for  any  purpose, 
comitiences;  that,  on  registration,  it  operates  on  any 
interest  which  the  party  making  the  transfer  has  at  that 
time ;  but  that  all  rights  which  have  accrued  before  re- 
gistration, are  no  more  affected  by  it  than  they  would 
have  been  if  the  deed  had  been  executed,  as  well  as  re- 
gistered, after  they  had  accrued. 

For  these  reasons,  we  are  of  opinion  that  the  ship 
passed  to  the  assignees,  the  defendants,  as  part  of  the 
property  of  the  bankrupt,  and,  consequently,  that  it  did 


10  VICTORIA.  149 

not  pass  as  property  of  the  plaintiffs  in  the  bankrupt's        1847. 
order  and  disposition,  and  that  there  must  be, 

Judgment  for  the  defendants,  {a) 


(a)  See    the   8    &   9   Vict,      several   provisions^  with    some 
c.  89-,  which  repeals  the  3  &  4      alterations. 
W,i,€,55.,  and  re-enacts  its 
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A  SSUMPSIT,  for  2000/,,  money  had  and  received  Where,  m 

by  the  defendant  for  the  use  of  the  plaintiff;  500/.  ^^  ^^age  to 
interest  for  the  forbearance  by  the  plaintiff,  at  the  de-  a  ship  dur- 

fendant's  request,  of  money  due  from  the  defendant  to  ;°gt*ie^oy«ge 

*  "^  It  becomes 

the  plaintiff;  and  2000/.  money  due  upon  an  account  impossible  to 

stated.  prosecute  the 

The  defendant  pleaded  —  first,  non  assumpsit  —  se-  ^i^^  mastCT 

coodly,  payment  and  acceptance  of  5000/.  in  satisfaction  has  authority 

of  the  alleged  promises,  and  of  the  damages  sustained  ^  ®7^  '^^J  "^f 

by  the  plaintiff  from  the  non-performance  thereof  —  ^11  parties  in- 

ihirdly,  that  the  promises  were  made  by  the  defendant  terested : 

jointly  with  one  Harrison  Watson^  residing  out  of  the  ^^  ^  ^^^*^ 

jurisdiction  of  the  court,  and  that  the  plaintiff  was  in-  him  to  super- 

debted  to  the  defendant  and  the  said  H.  Watson  in  the  ^°J^"^  *^® 

•sale,  may 
wm  of  5000/.  for  work  done  and  materials  provided  by  lawfully  pay 

tbem  for  the  plaintiff,  and  for  money  paid  by  them  at  over  the  pro- 

ibe  plaintiff's  request,  and  for  interest  for  the  forbear-         * , .     ™' 

tnce  by  them,  at  the  plaintiff's  request,  of  moneys  due  order. 

from  him  to  them,  and  for  moneys  due  from  him  to 

ikem  on  an  account  stated  between  them ;  which  said 

sum  exceeded  the  damages  sustained  by  the  plaintiff 

from  the  non-performance  of  the  said  promise,  and  out 
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of  which  sum   the   defendaDt  offered   to   set  off  the 
amount  of  the  said  damages. 

The  cause  came  on  for  trial  before  Tindaly  C.  J^  at 
the  sittings  at  Guildhall  after  Trinity  term,  1889,  when 
a  verdict  was  found  for  the  plaintiff,  for  2000/.  damages, 
subject  to  the  opinion  of  the  court  upon  the  following 
case: — 

The  plaintiff  was  the  registered  owner  of  the  ship 
Royal  William^  at  the  time  of  her  being  wrecked  and 
sold  at  the  Cape  of  Good  Hope^  in  September^  1837,  as 
hereinafter  mentioned. 

On  or  about  the  8th  of  May^  1837,  a  charter-par^ 
was  made  between  the  plaintiff,  the  owner  of  the  Royal 
William^  of  the  one  part,  and  C.  A.  Gordon^  of  the  other 
part.  [A  copy  of  the  charterpnrty  was  annexed  to  the 
case,  to  be  referred  to,  if  necessary.]  Messrs.  Ouchter" 
lony  &  Co.,  of  London^  were  jointly  interested  with 
Gibson  in  the  charter-party. 

By  mortgage,  dated  on  or  about  the  23rd  of  May^ 
1837,  —  and  which  mortgage  was  then  duly  entered  in 
the  book  of  registry  at  the  Custom- House  in  London^ 
and  indorsed  on  the  certificate  of  registry,  —  the  plain- 
tiff duly  transferred  the  said  vessel  to  John  Alves  Ar* 
htUhnot  and  Alfred  Latham^  trading  in  London  under 
the  firm  of  Arbuihnot  4r  Latham^  for  securing  the  pay- 
ment of  a  certain  sum  of  money,  which  was  unpaid  at 
the  time  of  the  remittance  of  the  proceeds  of  the  wreck 
hereinafter  mentioned,  and  also  exceeded  the  amount 
of  those  proceeds.  [This  deed  was  also  to  be  referred 
to,  if  necessary.  The  appendix  to  the  case  likewise 
contained  a  mortgage-account,  shewing  the  state  of 
accounts  between  the  plaintiff  and  Arbuthnot  4r  Latham.^ 

Messrs.  Arbuthnot  4*  Latham  had  been  the  agents  of 
the  plaintiff  for  some  time,  and  effected  his  insurances, 
received  his  freights,  &c.  On  the  18th  of  Mm^^  1837, 
they  effected  a  policy  on  the  ship  Royal  fVilliam^  for 
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60001.  The  policy  was  made  in  their  own  names*  The 
premiums  paid  on  this  policy  were  charged  to  the 
plaintifip;  and  the  sums  paid  by  the  underwriters  on  the 
policy  were  placed  to  his  credit.  The  sums  so  paid  by 
the  underwriters  were,  SOOOL  on  the  31st  of  December^ 
1837,  and  1800^  on  the  6th  oi  February^  1838. 

The  following  were  the  indorsements  put  upon  the 
policy  when  the  above  payments  were  made :  — 

'^  Settled,  50  per  cent,  on  account  of  the  claims  on 
this  policy,  without  prejudice ;  payable  in  one  month. 
Londofiy  3 1st  December,  1837. 

"Agreed  to  settle,  a  further  30  per  cent,  on  this 
pdicy ;  and,  the  proceeds  of  the  ship  not  being  paid  to 
the  assured,  and  it  appearing  that  serious  doubts  are 
entertained  in  regard  to  the  application  of  such  pro- 
ceeds, it  is  hereby  further  agreed  that  the  assured  may 
adopt  such  measures  as  they  may  deem  expedient  to 
recover  the  same,  and  that  the  underwriters  will  bear 
any  loss  that  may  arise  from  the  non-recovery  of  the 
proceeds  of  the  vessel.  30/.  per  cent.  London,  6th 
Febnuify,  1 838.     Payable  in  one  month.'* 

These  payments  were  made  before  the  present  action 
vas  commenced.  The  action  was  commenced  on  the 
Idtbof^priT,  1838. 

The  Sqyal  William  sailed  from  the  port  of  London 
in  June,  1837,  on  a  voyage  from  London  to  Madras 
md  Calcutta,  laden  with  goods  the  property  of  about 
£&f  difierent  persons,  and  under  the  command  of 
Unid  Frazer  ;  and,  in  the  course  of  such  voyage,  was 
totally  wrecked,  with  the  said  cargo,  on  entering  the 
Cape  rf  Good  Hope,  on  the  19th  of  September,  1837. 
The  plaintiff  had  no  interest  in  the  cargo  or  adventure. 

Frazer  employed  Messrs.  Thomson,  Watson,  &  Co., 
merchants  at  the  Cape  (the  said  firm  consisting  of  the  de- 
Mant  and  H.  Watson),  to  superintend  the  preservation 
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and  sale  of  the  ship,  stores,  and  damaged  part  of  the 
cargo,  and  to  receive  the  proceeds  thereof. 

The  ship,  stores,  and  damaged  part  of  the  cargo^ 
were  sold  by  auction,  by  one  Jones^  an  auctioneer  at  the 
Capcj  who  was  selected  by  Thomson^  Watson^  &  Co. 
for  that  purpose,  with  the  concurrence  of  Frctzer.  The 
ship  and  materials  sold  for  the  net  sum  of  18,955.2 
rix-dollars,  which,  at  the  usual  rate  of  exchange,  is, 
1421/.  125.  \0d. ;  and,  of  this  sxun^^Thomsonj  Watson^  & 
Co.  received  from  the  auctioneer  \l02Lls.Sd,  only, 
the  difference,  viz,  319/.  5s.  7^.,  being  the  value  of 
certain  articles  belonging  to  the  wreck,  purchased  at 
the  sale  by  Frazer^  and  one  Anderson^  the  steward  of 
the  vessel;  which  said  sum  of  319/.  55.  Id.  was  not  paid 
by  Frazer  or  Anderson^  but  the  whole  of  it  was,  by  the 
direction  of  Frazer^  charged  in  the  accounts  of  Thomson^ 
Watson^  &  Co.,  to  his  credit,  as  part  of  the  proceeds  of 
the  wreck,  and  to  his  debit,  as  money  advanced  by 
them. 

Thomson^  Watson^  &  Co.  made  various  payments  at 
the  Cape  of  Good  Hope^  by  the  direction  of  Frazer: 
and,  after  the  sales  were  completed,  and  such  payments 
and  disbursements  made,  Frazer  went  from  the  Cape 
to  Indioj  in  a  ship  called  the  Courier^  hereinafter  men- 
tioned. [The  accounts  of  the  disbursements  made  by 
Thomson^  Watson^  &  Co.,  and  their  account-current,  as 
also  the  account-sales  of  the  ship  and  damaged  cargo, 
were  annexed  to  the  case.] 

Frazer^  previously  to  his  departure  for  Indidy  ad- 
dressed a  letter  to  Thomson^  JVatson^  &  Co.,  of  which 
the  following  is  a  copy :  — 

*'  Cape  Town,  21st  October,  1837. 
"  Gentlemen^ — There  are  remaining  in  the  Customsa 
warehouse  fifty-six  packages   merchandize,  and  forty- 
eight  hams,  landed  undamaged  from  the  viu*ecked  shi^ 
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Rj^  William^  late  under  my  command,  which  I  beg 
yoa  will  forward,  by  the  first  favourable  opportunity,  to 
MadraSf  to  the  consignment  of  Messrs.  Ouchterlony  & 
Co,  in  order  that  they  may  recover  the  amount  of 
average  due  on  said  goods  from  the  respective  con- 
signees. On  closing  the  accounts  of  the  said  vessel,  the 
halaoce  in  favour  of  me  and  the  late  ship  Royal  William^ 
I  shall  feel  obliged  by  your  forwarding,  together  with 
the  accounts  and  vouchers,  to  Messrs.  Ouchterlony  &  Co. 
and  C.  A.  Gordon^  for  appropriation  on  account  of  the 


concern." 

The  accounts  referred  to  in  this  letter  are  the  accounts 
bereinbeibre  mentioned ;  and  the  vouchers  referred  to 
are  the  vouchers  for  the  said  accounts. 

Tlie  said  accounts  and  vouchers,  and  a  sum  of 
♦4605.6  rix-doUars  =  3338/.  ISs.  Id.  sterling,  were 
remitted  by  Thomson^  Watson^  Sc  Co.,  according  to  the 
directions  in  the  said  letter  of  Frazer^  to  Messrs.  Chich-- 
teHony  &  Co.  and  C.  A.  Gordon^  ond  duly  received  by 
them;  the  said  sum  of  3338/.  135.  7d.  being  the  balance 
of  the  account  current  before  referred  to  and  annexed. 

Thomsony  Walson^  8c  Co.,  had  not  any  notice  in  fact, 
from  the  plnintifT,  or  from  any  other  person,  not  to  pay 
the  same  according  to  the  directions  of  Frazer, 

Tlie  payments  and  allowance  next  hereinafter  men- 
tioned are  not  disputed  by  the  plaintiff,  as  deductions 
from  the  proceeds  of  the  wreck    — 


"Port charges  -         -         •    rix-dollars  120 
"  Wages            -         .         -         -         .     940 

0 
2 

0 

4 

1060 
"  Thmsmj  JValson^  &  Co.,  commission       53 

2 
0 

4 
0 

Rix-dolhirs     1113 

VOUK.  — c.B.                       M 

2 

1 

4 
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"  Equal  in  sterling  money  to         -        £83     9  10 

^^  General     average,   and     particular~\ 

charges,  being  that   proportion  of  the 

disbursements  made  at  the  Cape  for  ship  i  ^^^   ,^  ,^ 

.    V2S7   12  10 
and  cargo,  which  the  average-stater  in 

London  employed  by  Ouchterlony  &  Co. 

and  Gordon^  appropriated  to  the  ship     v 

.^321     2     8  *' 


The  items  next  hereinafter  mentioned  form  part  of 
the  payments  and  disbursements  made  by  Thomson^ 
Watson^  &  Co,,  at  the  Cape,  by  the  orders  of  Frazer  : 
but  the  plaintifT  contends  they  were  not  justifiably  made, 
and  do  not  constitute  payment  or  set-off  in  this  action, 
viz, :  — 

<*  Rix-dollars     £   s.  d. 

'*  Re-shipping  furniture  and  stores  to 
Captain  Frazer 45    00        376 

"  Two  trips  to  barque  Courier  -        -        000        090 

**  Waggon*hire  on  furniture  and  stores 
belonging  to  Captain  Frazer         -        -        900        013^6 

**  Coolie-hire,  receiving  and  shipping 
ditto 17    2    0         1     5  11 

*'  Boat-hire,  landing  passengers  and 
luggage  from  the  wreck,  the  night  the 
vessel  struck  on  the  rocks   -        -        .    304    0    0      22  IG     0 

"  Captain  Frazer  s  order  in  favour  of 
passengers 206    5    2       15   10    0 

**  Captain  Frazer*s  boarding-house 
expenses  while  attending  the  sale  of  the 
wreck 254    2    4       19     1     6 

"  Dr.  M^Intifre  (the  surgeon  of  the 
vessel),  balance  of  his  wages         -        -     154    5    2       11   12    0 

"  Captain  Granger,  per  order  of  Cap- 
tain Frazer     -         -         -     £209     5     0 

'' Mtdgletf.do        -        -        7  16     0 

•«  J,  Anderson,  do.  -      88  12     6  4075     5    2    395  13    6 

"  Carried  forward      £^10    8  1 J 
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Brought  forward 
•  Premium  on  insurance  of  900/.  on 
chrooometer,  baggage,  and  cabin-fumi- 
tiirc,  per  Courier^  fix)m'  Tabic  Bay  txi 
CahUta      .        -         . '      - 

**  J,  Adams,  for  two  tierces  of  pork  - 
"  /.  Manuel^  two  bags  of  rice  - 
"  ^^^4"  Sofif  coopering  casks  for  water 
"/.  Hiickcock,  repairing  piano-forte  - 
"  G,  Herbert,  fitting  cabins  on  board 
theCourier  ..... 

**  G,  }V,  Madure^  butcher,    keep  of 
stock 

"  Adams,  chronometer-maker   - 

*  1  B^  coffee,  14aibs.S)  36      - 

"  2  Bags  sugar,  252  lbs.  S  18     - 

••  For  a  sword,  account  of  Mr.  Law  - 

**  Robaix,  for  razor-strop  ... 

"  Captain  Fraser     - 

"  MelBA        .         -        -  :g42 

"  J.  Tartar    ...     24 

^  J.  Johnson  -         •         •         .         . 

**  Custom-House,  permit,  wharfage   - 

"  Thomson,  Watson,  &  Co.,  commission 


Rix-doUars 


£ 
470 


s.    d. 
8  11 


307  0  0 

172  0  0 

32  0  0 

88  2  4 

21  0  0 


23    0  6 

12  18  0 

2  0 

6  12  G 

1   11  G 


73    4    2        5  10    4 


1     21 
17  111 


115  2  4 
20  0  0 
0 
2 
2 
4 
2 


53     1 
43    4 


22 
3 
266 


5 
2 
5 


8  13  0 

I   10  0 

3  19  8 

3    5  4 

1   14  0 


0' 


0 


892  6  0 

235  1  0 

20  2  0 

269  0  0 


20     0    0 
66  19     1 


17  12     8 

1  10     5 

20     3     6 


£668     2 


5" 


These  items  Iq  the  account,  —  the  object  of  which 
does  not  appear  upon  the  face  of  them,  —  were  for 
the  providing  and  fitting  out  by  Captain  Frazer  the 
aid  ship  called  the  Courier,  in  prosecution,  on  behalf 
of  the  charterers,  of  the  adventure  contemplated  by  the 
charter-party,  and  to  convey  the  passengers  and  the 
oodamaged  part  of  the  cargo  upon  the  voyage  which 
had  been  interrupted,  and  in  which  ship  Frazer  himself 
proceeded  to  Calcutta. 

The  plaintiff  contends  that  the  defendant  is  also 
r^nsible  in  this  action  for  the  sum  of  319/.  5s.  7d.y 
4e  price  of  the  articles  purchased  by  Frazer  and  Ander^ 
^  as  before  mentioned. 

The  work  for  which  commission  is  charged  by  the 
defendant,  as  above,  was  in  fact  done  by  Thomson^  Wat- 
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son^  &  Ca ;  and  the  charges  in  respect  thereof,  and  of 
their  agency,  are  fair  and  reasonable,  if  such  charges 
can  be  set  off  in  the  present  action. 

On  the  19th  of  February^  1838,  the  plaintiff's  soli- 
citors wrote  to  Messrs.  Ouchtaiony  &  Co.,  as  fol- 
lows :  — 

"  We  have  been,  requested  to  address  you  on  the 
subject  of  the  salvage  of  the  Royal  William^  lately 
wrecked  at  the  Cape  of  Good  Hope.  We  have  been 
requested  to  claim  the  proceeds  of  the  vessel,  and  to 
take  measures  for  the  recovery  of  them.  We  b^  you 
to  say  whether  you  hold  these  proceeds,  and  are  pre- 
pared to  pay  the  same  to  the  owner  of  the  vessel.** 

In  reply,  the  following  letter  was  written  on  the  Srd 
of  March^  1838,  by  Messrs.  Ouchterlony  &  Co.  to  the 
plaintiff's  solicitors :  — 

"  In  reply  to  your  favour  of  the  19th  ult.,  we  beg  to 
state  that  we  received  certain  remittances  from  the  Cape 
of  Good  Hope  on  account  of  the  salvage  ex  Royal 
William^  Frazer^  wrecked  there ;  that  we  had  a  state- 
ment prepared  by  a  proper  person,  from  the  papers  in 
our  possession  relative  to  the  affairs ;  and  that  we  hold 
at  the  disposal  of  the  parties  interested,  who  can  prove 
their  right,  the  respective  amounts  enumerated  in  the 
statement,  which  we  have  shewn  unreservedly  to  all 
applicants." 

The  plaintiff's  solicitors  also  wrote  the  defendant  the 
following  letter  on  the  19th  o^Feh^uary^  1838  :  — 

**  We  have  been  desired  to  address  you  relative  to  the 
proceeds  of  the  sale  of  the  ship  Royal  William^  damaged 
at  the  Cape  of  Good  Hope^  and  sold  there,  and  the 
proceeds  received  by  your  house.  The  instructions 
which  we  have  received,  are,  to  apply  to  you  for  those 
proceeds ;  and  w,e  have  to  request  that  you  will  forward 
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to  us  a  check  for  the  amount,  or  inform  us  when  they 
will  be  ready  to  be  paid,  that  we  may  send  for  them." 

On  the  20th  February^  1838,  the  defendant's  solicitor 
addressed  the  following  letter  to  the  plaintiff's  soli- 
citor:— 

"  I  am  desired  by  Mr.  J.  J?.  Thomson  to  inform  you, 
in  reply  to  your  letter  to  him  of  the  19th  instant,  that 
the  proceeds  of  the  sale  of  the  wreck  of  the  Royal 
WilUamy  and  all  the  accounts  connected  therewith,  have 
been  received  by  Messrs.  Ottchterlony  &  Co.  and  C.  A. 
Gordon,  to  whom  I  beg  to  refer  you  on  the  subject." 

To  this  the  plaintiff's  solicitors,  on  the  5th  of  March^ 
replied  as  follows  :  — 

"It  is  not  material  to  the  party  on  whose  behalf  we 
addressed  Mr.  Thomson  relative  to  the  proceeds  of  the 
Bxyd  WiUiamj  whether  they  are  paid  by  him  or  by 
Messrs.  Oiichterlony  &  Co. ;  but,  at  present,  we  cannot 
obtain  them  from  either.  It  appears  that  these  proceeds 
amounted  to  about  1100/.:  and  Messrs.  Onchterlojiy 
k  Co.  inform  us  that  they  are  prepared  only  to  pay  a 
sum  of  about  200/.  You  inform  us  that  Messrs. 
TkomsoUi  Watson^  &  Co.,  are  not  liable  to  any  person  on 
tbe  subject  of  the  application.  We  were  directed  to 
address  to  Mr.  Thomson  ;  which  makes  us  doubt  whe- 
ther there  may  not  be  some  misconception  amongst  the 
parties.  We  would,  therefore,  ask  of  you  to  be  so 
good  as  to  inform  us  whether  Messrs.  Thomson^  Watson^ 
k  Ca,  sold  tbe  wreck  of  the  vessel,  and  received  the 
proceeds  of  it ;  and,  if  so,  what  they  liave  done  with 
die  same." 

On  the  7th  oi  March y  the  defendant's  solicitor  again 
ttldressed  the  plaintiff's  solicitors,  as  follows:  — 

"As  the  wreck  of  the  Uoyal  William^  and  the  da- 
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maged  part  of  the  cargo,  were  sold  by  the  master  of 
that  vessel,  from  absolute  necessity,  and  S3S8/.  IS5.  7^., 
the  proceeds  thereof,  remitted  to,  and  now  actually  re- 
ceived in  cash  by,  Messrs.  Onchterlony  &  Co.  and  C  A. 
Gordon^  I  must  again  refer  you  to  them  on  the  subject. 
I  am  not  aware  what  part  of  the  proceeds  may  be 
applicable  to  the  wreck;  but,  as  Messrs.  Onchterlony 
&  Co.  and  Mr.  Gordon  are  in  possession  of  all  the 
vouchers  and  documents,  and  have  had  an  estimate 
made  of  the  proportion  due  to  each  claimant,  they  can, 
no  doubt,  give  you  every  necessary  information." 

203/.  2^.  2d.  is  the  sum  due  to  the  ship-owner  out  of 
the  proceeds  of  the  wreck,  over  and  above  the  disputed 
amounts  of  578/.  25.  6d.  and  319/.  55.  *ld.\  and  that 
sum  was,  before  and  at  the  time  of  the  commencement 
of  this  action,  in  the  hand  of  Onchterlony  &  Co.,  ready 
to  be  paid  to  whomsoever  is  entitled  to  it,  as  having 
been  the  owner  at  the  time  of  the  wreck ;  and  has, 
since  the  trial  of  this  cause,  been  paid  by  them  to  the 
plaintifiP,  under  an  agreement  that  such  payment  should 
be  without  prejudice. 

The  question  for  the  opinion  of  the  court,  is,  whe- 
ther the  plaintiff  is,  under  the  circumstances  stated, 
entitled  to  maintain  an  action  against  the  defendant  to 
recover  any  portion  of  the  proceeds  of  the  wreck.  If 
the  court  shall  be  of  opinion  that  no  action  is  maintain- 
able, then  a  nonsuit  is  to  be  entered.  If  they  shall 
think  an  action  is  maintainable,  then  the  verdict  is  to  be 
entered  for  such  amount  as  the  court  shall  direct.  The 
court  to  be  at  liberty  to  draw  such  inferences  and  con- 
clusions from  the  facts  of  the  case,  as  the  jury  might 
have  drawn. 

The  case  was  argued  in  Michaelmas  term  last,  before 
CoUman^  Matdcj  and  V.  Williams^  JJ. 
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Crcnder  (with  whom  was  Greenwood)  for  the  plain- 
tiff! (a)  The  plaintiff  is  clearly  entitled  to  maintain  the 
present  action  for  money  had  and  received,  against  the 
defendant,  for  the  whole  amount  claimed.  It  appears 
by  the  case,  that  the  master  was  appointed  by  the 
pliiotiff,  the  owner  of  the  vessel ;  and  consequently  the 
possession  of  it  was  not  given  up  to  the  charterers. 
Assuming,  therefore,  that  the  action  can  be  supported, 
it  will  not  be  contended  that  the  plaintiff  is  not  the 
proper  party  to  bring  it«  The  question  is,  whether  the 
plaindfl^  as  owner,  can  sue  the  defendant  for  the  pro- 
ceeds of  the  sale.  It  will  be  said,  that  the  defendant  is 
not  answerable  to  the  plaintiff,  inasmuch  as  there  is  no 
prifity  of  contract  between  them;  and  that  the  de- 
fendant was  not  acting  under  the  plaintiff,  but  under 
the  master,  to  whose  order  he  has  paid  over  the  pro- 
ceeds. It  is  submitted,  however,  that  the  plaintiff,  and 
not  the  master,  was  the  principal  of  the  defendant; 


(a)  The  points  marked  for 
vgBmeot  on  the  part  of  the 
pbintiff;  were  '<  That  he  Is  en- 
titled  to  recover  in  this  action, 
from  the  defendant,  the  entire 
UDoont  of  the  net  proceeds  of 
the  ship  and  niateriaU,  viz. 
142]  (.  12$.  10<L,  suhject  to  the 
agreed  deductions,  amounting 
t»nu. 2#.  Sd, — that  Thomwn, 
iWam,  &  Co.,  were  not  en- 
titled, as  against  the  plaintiff*, 
to  debit  the  account  with  the 
iBSont  unpaid  by  the  master 
nd  mate  at  the  sale,  viz.  319/. 
St.  7^,  for  articles  purchased 
^  tnd  ddivered  up  to  them 
vidMmt  payment ;  and  that  the 
defendant  is,  therefore,  still 
Kdde  to  the  plaintiff  for  that 
UKMmt  —  and  that  Thonuon, 
ViiiM,  &  Co.,  were  not  entitled, 
n  tgaiiist  the  plaiiitiif»  to  make 
^  diibnnenents  and  payments 


enumerated  in  the  case,  amount- 
ing to  578/.  28,  5d. ;  and  that 
the  defendant  is,  therefore,  still 
liable  to  the  plaintiff  for  that 
amount  in  the  present  action.'* 
For  the  defendant  —  "  That 
the  proceeds  of  the  wreck  of 
the  Royal  William  were  not 
money  had  and  received  by  the 
defendant  to  the  use  of  the 
plaintiff,  for  want  of  privity 
between  them  —  and  that  the 
wreck  and  cargo  having  been 
sold  through  the  defendant,  as 
the  agent  of  Captain  Frazer, 
and  the  defendant,  having,  with- 
out notice  from  any  person, 
paid  over  the  whole  proceeds  to 
Captain  Frazer\  order,  is  dis- 
charged, not  only  as  regards 
Captain  Frazer  himself,  but  as 
regards  every  person  interested 
in  the  ship  and  cargo." 
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and  that  it  was  the  duty  of  the  latter  to  retain  the  pro- 
ceeds for  the  benefit  of  the  plaintiff.  In  Hunter  y. 
Parker  (a\  it  seems  to  have  been  considered  that  a 
master,  if  he  has  authority  to  sell  the  ship,  cannot 
delegate  his  authority  to  others.  And  the  sale  here 
must  be  taken  to  have  been  made  by  the  plaintiff,  and 
not  by  the  master.  With  respect  to  the  disbursements, 
they  were  made,  not  for  the  benefit  of  the  plaintiff,  but 
of  the  charterers ;  and  they  cannot  be  set  up  as  against 
the  plaintiff,  who  is  entitled  to  recover  all  the  proceeds 
beyond  the  mere  expenses  of  the  sale.  If  the  sale  is  to 
be  looked  upon  as  a  sale  by  the  master,  the  question  is 
whether  he  had  authority  to  dispose  of  the  wreck  so  as 
to  put  it  out  of  the  power  of  the  plaintiff  to  recover  the 
proceeds  in  the  present  action.  As  master  of  the  vessel, 
his  authority  was  of  a  limited  description,  and  restricted 
to  the  necessity  of  the  case.  Though  he  might  have 
authority  to  sell  the  ship,  under  the  circumstances 
stated  in  the  case,  such  authority  would  be,  to  sell  for 
the  benefit  of  the  owner,  and  not  of  the  charterers. 
Assuming  he  had  authority  to  sell,  it  does  not  follow 
that  he  had  power  to  dispose  of  the  proceeds  as  he  did. 
{^Matde^  J.  The  power  to  sell  involves  the  power  to 
receive  the  purchase-money.]  It  is  laid  down  in  Ablxdt 
on  Shipping  (&),  that  the  authority  of  the  master  is 
strictly  limited  to  what  is  absolutely  necessary.  Re- 
ferring to  the  case  of  Cary  and  White  (c),  it  is  said : 
*^  This  case,  while  it  establishes  the  principle  of  tlie 
personal  responsibility  of  the  owners,  shews  also  that 
the  creditor  is  required  to  prove  the  actual  existence  of 
the  necessity  of  those  things  which  give  rise  to  his  de- 
mand.^ [Maule^  J.  Your  points  {d)  do  not  suggest  that 
there  was  no  necessity  to  sell  the  vessel.]     Admitting 
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a)  1  M.S^W.  322. 
^6)  8th  edit.,  by  Shee,  Scijt., 
p.  138. 


(c)  5  Brth  Pari.  Cat.  325. 

(d)  Supra,  159(a). 
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the  oecessity,  the  master  was  not  an  agent  to  sell  in  the 
ordinary  way,  as,  to  sell   the  goods  in   the   market 
Where  a  creditor  furnishes  goods  to  the  master  of  a 
Tessel,  be  must  prove  the  necessity  for  the  articles.     So, 
here,  though  the  sale  of  the  wreck  might  have  been 
necessary,  there  was  no  necessity  that  the  money  should 
be  paid  to  Frazer^s  order.     [Maule^  J.    Do  you  say  that 
ibe  purchaser  could  not  pay  the  master  ready  money  for 
the  wreck?]    He  must  pay  the  owner  or  his  agent. 
[Mttulc^  J.    The  owner  has  not  an  agent  at  the  Cape. 
It  would  lead  to  great  inconvenience,  if,  in  order  to 
limit  the  power  of  the  master,  he  was  at  liberty  to  sell 
on  credit  to  any  person  whom  he  thought  proper.]     In 
Mynn  v.  Joliffe  (a),  it  was  held  by  Littledalcy  J.,  that 
an  agent  to  sell  an  estate,  has  not  authority  to  receive 
the  purchase*money.     [Maule^  J.   The  auctioneer  has 
not  possession  of  the  estate,  or  the  power  to  hand  it 
over.     A  ship  must  necessarily  be  delivered  over  at 
once  to  the  purchaser.]     Even  if  the  master  had  au- 
thority to  receive  the  purchase-money,  he  could  not 
properly  give  the  defendant  an  order  to  credit  him  to 
the  amount  of  319/.  5s.  ?£/.,  for  the  articles  purchased 
at  the  sale  by  himself  and  the  mate.     And,  with  respect 
to  the  578/.  2&  5(/.,  it  must  be  taken  to  have  been  paid 
bj  order  of  the  master  for  the  benefit  of  the  charterers. 
hSiory  on  Agency  (&),  it  is  said,  that,  *^  In  some  cases, 
the  nature  and  extent  of  the  incidental  authority  turn 
opoQ  very  nice  considerations,  either  of  actual  usage,  or 
implications  of  law.    Thus,  an  agent  employed  to  make, 
or  negotiate,  or  conclude  a  contract,  is  not,  as  of  course, 
to  be  treated  as  having  an  incidental^aulhority  to  re- 
odfe  payments  which  may  become  due  under  such  con- 
tnct*    In   Todd  v.  Reid{c)y  it  was  held  that  an  in- 
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1847.  surance-broker  is  only  entitled  to  receive  payment  for 
the  assured  from  the  underwriter  in  money ;  and  there- 
fore that  a  custom  to  set  off  the  general  balance  due 
Tbojison.  A'om  the  broker  to  the  underwriter  in  the  settlement  of 
a  particular  loss,  is  illegal.  Bartlett  v.  Peniland{a\ 
and  Scott  v.  Lxnngib)^  are  to  the  same  effect.  [Mauley  J., 
referred  to  Stewart  v.  Aberdein  (c).]  Here,  the  defendant 
knew  that  the  plaintiff  was  the  owner  of  the  vessel ;  and 
he  was  not  justified  in  handing  over  the  proceeds  to 
the  charterer.  So,  also,  he  was  not  authorized  to  make 
the  disbursements  mentioned  in  the  case ;  which  clearly 
were  not  for  the  benefit  of  the  owner.  Supposing  the 
master  had  ordered  the  defendant  to  buy  another  ship 
with  the  proceeds  of  the  sale,  would  he  have  been 
justified  in  so  doing?  If  these  payments  were  allowed, 
it  would  open  a  wide  door  to  fraud.  [^Coltman^  J.  Is 
there  any  distinction  between  the  payment  made  to  the 
order  of  the  master,  and  the  disbursements?]  In  Barker 
v.  Greenwood  (rf),  Alderson,  B.,  says :  "  An  agent  witli 
a  general  authority,  is,  as  it  seems  to  me,  only  bound 
to  receive  payment  in  such  a  way  as  thereby  to  put  it  in 
his  power  completely  to  discharge  the  duty  he  himself 
owes  to  his  principal.  If,  therefore,  he  is  bound  to  pay 
the  whole  over  to  the  principal,  he  must  receive  it  in 
cash  from  the  debtor.  And  a  person  who  pays  such  an 
agent,  and  who  means  to  be  safe,  must  see  that  the 
mode  of  payment  does  enable  the  agent  to  perform  this, 
his  duty.  If,  therefore,  the  agent  be  not  a  creditor  of 
his  principal,  he  must  receive  the  whole  in  cash,;  for, 
otherwise,  he  does  not,  by  the  act  done  between  him 
and  the  debtor,  put  himself  into  the  situation  of  being 
able  to  pay  it  over."  The  general  principle  is  further 
illustrated  in  Ston/  on  Agency  (^),  where  it  is  said  that 

(a)  ^0  B.S{  C.  760.  (d)  2Y.Si  C.  414. 

(b)  \  B.SsA(L  605.  (e)  Page  I89.  §.225. 

(c)  ^M.Ss  JT.  211. 
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^a  person  dealing  with  a  Factor  or  broker,  though  a 
general  agents  is  not  clothed  with  authority  to  pledge, 
deposit,  or  transfer  the  property  of  his  principal  for  his 
own  debts;  and,  if  he  receives  such  a  deposit  or  pledge, 
the  title  is  invalid,  and  the  property  may  be  reclaimed 
by  the  principal." 

ChanneUj  Serjt.  (with  whom  was  Cleasbi/)j  for  the  de- 
fendant. There  was  an  entire  absence  of  privity  between 
these  parties  to  entitle  the  plaintiff  to  maintain  an  action 
for  money  had  and  received ;  or,  at  all  events,  the  de- 
fendant discharged  himself  by  the  payments  made  to 
the  order  of  the  captain,  and  by  remitting  the  balance 
of  the  proceeds  to  England  under  his  directions.  The 
drcamstances  disclosed  in  the  case  clearly  shew  that  the 
sale  at  the  Cape  was  necessary  and  proper.  Indeed,  its 
propriety  cannot  be  questioned  in  this  action,  the  owner 
having  adopted  the  sale  by  bringing  money  had  and 
received  for  the  proceeds.  In  Hunter  v.  Parker  (a),  the 
court  of  Exchequer  intimated  an  opinion  that  the  master 
of  a  ship  has  authority,  when,  in  consequence  of  injury 
to  the  ship  during  the  voyage,  there  is  no  prospect  of 
bringing  her  to  the  termination  of  the  voyage,  to  sell 
her  for  the  benefit  of  all  parties  interested :  and  they 
held,  that,  at  all  events,  where  the  proceeds  of  such  sale 
have  been  received  by  the  owner,  that  is  a  sufficient 
ratification  by  him  of  the  act  of  the  master  in  selling 
her,  so  as  to  prevent  him  from  afterwards  recovering 
hack  the  ship  from  the  purchaser,  or  one  claiming  under 
him;  and  that  it  is  equally  a  ratification  of  a  sale  by 
in  auctioneer,  acting  under  a  parol  authority  from  the 
master.  Frazer^  then,  having,  under  the  circumstances, 
aathority  to  sell,  the  sale  was  superintended  by  the  de- 
fendant's partner,  Watson^  and  the  defendant  received 
^  proceeds  as  Frazer's  agent,  subject  to  his  orders. 

(a)  1  M.S^W.  322. 
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1847.        Siephetis  v.  Badcock  {a)  is  a  distinct  authority  to  shew, 

—        tliat,  although  Frazer  may   have  been   the   plaintiflfs 

Ikrland       agent,  there  was  no  privity  of  contract  between   the 



Thomsox.      plaintiff  and   Watson  or  the  defendant.     There,  J.y  an 

attorney,  who  was  accustomed  to  receive  certain  dues 

for  the  plaintiff,  his  client,  went  from  home,  leaving  B.. 

his  clerk,  at  the  office.   J5.,  in  the  absence  of  his  master, 

received  money  on  account  of  the  above  dues,  for  tlu 

client  (which  he  was  authorised  to  do),  and  gave  a  rt* 

ceipt  signed  "  B.,  for  Mr.  J."     J.  was  in  bad  circum- 

stances  when  he  left  home,  and  he  never  returned ;  bu 

it  did  not  appear  that  his  intention  so  to  act  was  knowr- 

at  the  time  of  the  payment,  to  B.   B,  aderwards  refuses 

to  pay  the  money  over  to  the  client;  and,  on  assump^ 

brought  against  him  for  money  had  and  received,  it  w^ 

held  that  the  action  did  not  lie;  for,  that  the  defenda 

received  the  money  as  the  agent  of  his  master,  and 

accountable  to  him  for  it,  the  master,  on  the  other  hai 

beinnr  answerable  to  the  client  for  the  sum  received 

his  clerk,  and  there  being  no  privity  of  contract  betwe 

the  plaintiff  and  the  defendant.     Besides,  here,  the  s 

having  been  mortgaged,  and  the  defendant  not  know 

the  state  of  the  account  between  the  mortgagor 

mortgagee,  he  could  not  tell  who  was  entitled  to    1 

proceeds.     In  Story  on  Agency  (6),  it  is  said  that  "   - 

agent  is  not,  ordinarily,  permitted  to  set  up  the  adv^ 

title  of  a  third  person,  to  defeat  the  rights  of  his  pir 

cipal,  against  his  own  manifest  obligations  to  him;  omr 

dispute  the  title  of  his  principal.     If,  therefore,  lie  I 

received  goods  from  his  principal,  and  has  agreed 

hold  them  subject  to  his  order,  or  to  sell  them  for  hii 

and  to  account  for  the  proceeds,  he  will  not  be  allow 

to  set  up  the  adverse  title  of  a  third  person  to  the  sa 

goods,  to  defeat  his  obligations.   An  exception,  howev 

(a)  3  B.S^  Ad.  35^  (6)  Sect.  217-  pp.  179, 18 
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is  allowed,  where  the  principal  has  obtained  the  goods 
fraudulently,  or  tortiously,  from  such  third  person.  Toe 
same  principle  is  upheld  as  well  in  equity  as  in  law : 
and,  therefore,  i  f  an  agent  receives  money  for  his  prin-^ 
cipal,  he  is  bound  to  pay  it  over  to  him ;  and  he  cannot 
be  converted  into  a  trustee  for  a  third  person,  by  a  mere 
notice  of  bis  claim.     It  is  upon  a  somewhat  analogous 
principle,  connected  with  the  want  of  privity,  that  an 
agent  employed  by  a  trustee  is  accountable  only  to  him, 
and  not  to  the  ceUui  que  trust ;  and  a  sub-agent  is  ac- 
countable to  the  superior  agent,  who  has  employed  him, 
and  not,  generally,  to  the  principal.     Cases,  however, 
may  occur,  where,  by  the  usage  of  trade,  or  otherwise, 
a  sul>-agent  is  employed,  where  the  original  agent  would 
not  be  responsible  for  the  conduct  of  the  sub-agent ; 
tnd  where,  therefore,  the  appropriate  remedy  of  the 
principal  would  be  directly  against  the  sub-agent."  The 
present  case  does  not  fall  within  any  of  the  exceptions 
put  by  Dr.  Story,     It  may  be,  as  was  ruled  in  Mynn  v. 
Mtffe{a\  that  an  agent  employed  to  sell  an  estate,  has 
1^  as  such,  authority  to  receive  payment.     But  the 
contrary  is  the  case  with  regard  to  goods:   Capel  v. 
^Thornton,  {b)     If,  then,  the  defendant  would  have  been 
Justified  in  paying  the  proceeds  of  the  sale  to  Frazer 
liimself,  he  was  equally  justified  in  remitting  them  to  his 
^ffder.     With  respect  to  the  price  of  the  goods  bought 
l)j  the  captain  and  mate  at  the  sale,  —  if  the  defendant 
^an  be  said  to  have  received  ic>  he  must  be  taken  also  to 
Itfe  paid  it  over  to  Frazer.     The  captain  clearly  did 
iKit  exceed  bis   duty  in   transmitting   the  undamaged 
pfftofthe  cargo  to  its  original  destination. 
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Cratodery  in  reply.     Admitting  that  it  was  necessary, 
fertile  circumstances,  to  sell  the  ship  at  the  Cape, 


(a)  1  M.  Si  Rob.  Si6. 
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and  that  the  captain  had  authority  as  the  agent  of  th 
owner  for  that  purpose,  he  clearly  had  no  authority  t^^. 
receive!  or  by  his  order  dispose  of^  the  proceeds. 

Cur.  adv.  vuib^ 


Maule,  J.,  now  delivered  the  judgment  of  thecou 

This  case  was  agreed  before  my  brothers  CoUma 
V.  WiUiamSj  and  myself,  in  the  absence  of  the  lord  chi 
justice,  who  was  counsel  in  the  cause.     The  judges  w 
heard  the  argument  have  agreed  on  the  judgment  I  a 
to  pronounce. 

This  is  an  action  of  assumpsit  for  money  had  ai 
received  by  the  defendant  to  the  use  of  the  plaintifi^ 
interest,  and  for  money  due  on  an  account  stated, 
defendant  pleaded  —  first,   non  assumpsit  —  second 
payment  —  thirdly,  a  set-off  of  money  c(ue  from   1 
plaintiff  and   one   Harrison   Watson,  whom   the   pi 
alleges  to  be  out  of  the  jurisdiction  of  the  court,  and 
have  made   the   promises   alleged   in   the  declarat 
jointly  with  the  defendant. 

The  issues  joined  on  these  pleas  came  on  for  tirmal 
before  Tindal,  C.  J.,  when  a  verdict  was  found  for  tl^e 
plaintiff,  subject  to  a  case,  which  stated,  in  effect,  ttm  at 
the  plaintiff  was  the  registered  owner  of  the  ship  Ra^^^l 
William  at  the  time  of  the  transaction  in  question.    T*Bie 
plaintiffs  had  chartered  the  ship  to  Charles  AUxane^^r 
Gordon^Sox  a  voyage  from  London  to  Madras  and 
aUtay  and   back   to  London :    Messrs.  Ouchterlony 
Co.,  of  London^  were  jointly  interested  with  Gordon 
the  charter-party.    The  master  of  the  ship  for  the  v 
age  was  David  Frazer^  mentioned  in  the  charter-pa 
as  appointed  by  the  owner.     The  ship  had  also 
mortgaged  by  the  plaintiff,  for  securing  the  payment 
a  sum  of  money,  which  was  unpaid  at  the  time  of  tl 
remittance  of  the  proceeds  of  the  wreck,  and  exceedc^^ 
the  amount  of  those  proceeds.     The  mortgagees  ha 
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effected  a  policy  of  assurance  on  the  ship,  and  bad  re- 
ceived money  from  the  underwriters,  for  which  they 
had  given  credit  to  the  plaintiff.  The  ship  sailed  on 
the  voyage,  with  a  cargo  belonging  to  fifty  different 
persons,  and,  with  the  cargo,  was  totally  wrecked  at 
the  Cape  qf  Good  Hope.  The  plaintiff  had  no  interest 
in  the  cargo  or  adventure.  The  master,  David  Frazer^ 
employed  the  defendant  and  his  partner  Harrison  JVai- 
AM,  who  were  merchants  at  the  Cape,  to  superintend 
the  preservation  and  sale  of  the  ship,  stores,  and  da- 
iDaged  part  of  the  cargo,  and  to  receive  the  proceeds 
thereof.  Tlie  defendant  and  his  partner,  accordingly 
employed  an  auctioneer,  who  sold  the  ship,  damaged 
cargo^  and  stores.  The  net  proceeds  of  the  sale  were 
received  by  the  defendant  and  his  partner,  with  the 
exception  of  819/.  5s.  7^.,  which  was  the  amount  of  cer- 
tib  articles  belonging  to  the  wreck,  which  had  been 
booght  at  the  sale  by  the  master,  Frazer,  and  Anderson^ 
the  mate;  which  was  not  actually  paid  by  Frazer  ov 
Menon  to  the  auctioneer,  or  by  him  to  the  defendant 
sod  his  partner,  but  which,  by  order  of  Frazer^  had 
been  credited  to  him  by  the  defendant  and  his  partner 
^  money  received  on  his  account,  and  debited  to  him 
is  moaey  advanced  to  him. 

The  defendant  and   his   partner,  before  any  claim 
'Jwde  on  them  by  the  plaintiff,  or  any  one  else,  paid 
^er  the  whole  of  what  they  had  received  on  account  of 
^ip  and  cargo,  either  to  the  master,  Frazer y  or  to  his 
^»der,  at  the  Cape,  or  to  Ouchterlony  &  Co.,  to  whom 
Eraser  bad  directed  them  to  remit  the  balance,  on  ac- 
^»tmt  of  whom  it  might  concern,  with  the  exception  of 
^hit  they  retained  to  cover  the  disbursements  neces- 
sarily incnrred  by  them  in  the  execution  of  the  duty  of 
^perintending  the  preservation  and  sale  of  the  ship  and 
^^Tgo,  and  their  own  charges  for  agency,  which  were 
*air  and  reasonable. 
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1847.  Under  these  circumstances,  the  plaintiff  insists  th 

— —       tlie  defendant  is  liable  to  pay  him  the  whole  or  nomm 
Irkland      pj^j.^  ^f  ^Ijjj^  ^jjg  received  by  him  and  his  partner  or 

Thomson,     account  of  the  ship.     The  defendant  insists  that  he  wi 
accountable  to  Frazer  only,  and  that  he  is  not  accoun' 
able  to  the  plaintiff;  or,  at  least,  that,  after  having  fuF 
accounted  to  Frazer,  and  paid  over  the  balance  to 
order,  he  is  not  liable  to  the  plaintiff. 

There  can  be  no  doubt  that  the  sale  was,  under 
circumstances,  necessary ;  and,  indeed,  this  was  not 
puted.  on  the  argument.  Where  a  ship  continues 
retain  the  character  of  a  ship,  and  to  be  capable 
being  used  as  such,  with  or  without  repairs,  diffi 
questions  may  arise  as  to  the  master's  authority  to 
and  a  sale,  in  such  a  case,  is  to  be  viewed  with  su 
cion ;  the  master*s  duty  being,  in  general,  to  proceed, 
the  voyage  if  possible,  or,  at  least,  not  to  sell  the  s 
without  a  strong  necessity,  or  the  express  authority 
the  owner.  But,  in  the  present  case,  where  the  shi  fm 
totally  wrecked,  and  a  large  part  of  the  cargo  damagp^^^ 
in  a  distant  country,  there  can  be  no  doubt  oF  the  ri^lit 
and  duty  of  the  master  to  sell :  indeed,  it  does  not  m^;g^ 
pear  what  other  course,  consistent  with  any  regard  "^o 
the  interest  of  those  concerned,  it  was  possible  for  t^  ^^ 
master  to  adopt.  But  the  plaintiff,  though  not  di 
puting  the  right  to  sell,  denies  the  right  of  the  masi 
to  receive  the  proceeds,  or,  at  least,  to  dispose  of  their^ 
by  ordering  the  defendant  to  pay  them,  either  to  per^ 
sons  at  the  Cape,  or  to  Ouchlcrlony  &  Co.,  of  London,  t^ 
whom  the  balance  was  remitted.  With  reirard  to  th^ 
right  of  the  master  to  receive  the  proceeds,  the  case  <v 
Mi/nn  V.  Joliffe  {a)  was  cited,  in  which  it  was  decidef 
that  an  agent  employed  to  sell  an  estate  is  not,  as  sucl 
authorised  to  receive  the  purchase-money.     And  the 

(c)  1  M.  4'  nob,  326. 
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isoodoobty  that,  on  the  sale  of  an  estate,  to  imply  such 
10  authority,  would  be  most  inconvenient  and  unneces- 
tary;  it  being  clearly  For  the  interest  of  the  vendor,  that 
he,  and  not  his  agent,  should  receive  the  purchase- 
money;  and  no  inconvenience  to  any  one  arising  out  of 
the  limit  to  the  authority  of  the  agent  which  excludes 
his  right  to  receive  the  money.  The  proper  course  is, 
clearly,  that  the  vendee  should  retain  the  money,  and 
the  vendor  the  estate,  till  the  conveyance  is  made;  and 
thus  neither  oF  them  runs  any  risk  of  losing  the  money. 
Bat,  in  the  present  case,  if  the  master  was  not  to  re- 
cdre  the  money,  he  must  either  give  credit  to  the 
porchasers  of  the  ship  and  cargo,  leaving  the  owners  to 
ftceive  it  from  them,  or  must  employ  some  third  per- 
iooyofhis  own  selection,  to  receive  the  money  from  the 
purchasers,  and  pay  it  to  those  who  were  interested  in 
tk  ship  and  cargo.  The  inconvenience  of  either  of 
^leie  alternatives  is  so  great  and  manifest,  that  it  leaves 
<feo  doubt  that  the  authority  of  the  master  to  receive 
^k  proceeds  is  a  necessary  incident  to  his  authority  to 
^^L  And  it  appears  to  us,  that  an  authority  to  receive 
^le  proceeds  involves  an  authority  to  order  payment  of 
^liem  bonajide  to  such  persons  as  the  master  may  think 
;  a  payment  under  such  an  order  being,  in  effect,  a 
ijment  to  the  master.  It  differs  from  the  cases  cited, 
payments  where  no  money  is  disbursed  by  the  debtor, 
received  by  the  agent,  but  where  the  debt  of  the 
It  is  discharged  by  being  set  off  against  the  money 
^hicb  he  has  to  receive  from  his  creditor  on  account 
^his  principal. 

In  the  present  case,  the  defendant  actually  pays  the 

»oney,  and  has  no  advantage  which  he  could  not  have 

"if  he  paid  it  into  the  hands  of  the  master.    In  the  case  of 

the  set-off,  the  debtor  would  gain  an  advantage  by  his 

iBMxie  of  dealing  with  the  agent,  which  he  could   not 

We  had  if  he  had  dealt  with  the  principal. 
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The  payments  having  been  ordered  and  made  hot 
fide^ — which  we  must  take  to  be  the  case,  nothing  beir 
stated  in  the  case,  or  suggested  in  the  argument,  to  tl 
contrary,  —  it  does  not  appear  to  us  to  be  material  fi 
what  purpose  they  were  ordered,  any  more  than 
would  be  material  to  inquire  into  any  application  whi< 
the  master  might  have  made  of  money  paid  into  b 
bands. 

The  sum  of  SI 9/.  55.  7^*,  the  amount  of  goods  bougl 
by  the  master  and  mate,  does  not,  we  think,  fall  under 
different  rule  from  the  rest  of  the  proceeds  of  the  sa. 
It  might,  indeed,  be  said  not  to  have  been  money  c 
tually  received  by  the  defendant :  but  we  think  it  ^ 
properly  treated  by  him,  under  the  order  of  the  mas^ 
as  having  been  received  for  the  master,  and  advanced 
him  by  his  order.  This  sum  of  money,  together  wi 
that  paid,  under  the  master's  orders,  to  persons  at  t] 
C!ape,  and  to  Ouchterlony  &  Co.,  and  with  that  proper- 
retained  by  the  defendant  and  his  partner  on  account 
their  disbursements  and  services,  constitutes  the  wh<^ 
amount  with  which  the  defendant  is  in  any  way  charjp 
able ;  and,  this  having  been  properly  paid  and  retainer 
it  follows  that  the  defendant  has  duly  accounted  for  m 
that  he  was  answerable  for. 

Whether  the  action  could  have  been  maintained, 
the  plaintiff,  or  all  those  interested  in  the  ship  an 
cargo,  had  hitervened  before  the  money  had  been  pal 
by  the  orders  of  Frazer^  it  is  not  necessary  to  determini 
But  there  are  strong  reasons  for  considering  the  defenc 
ant  and  his  partner  as  the  agents  of  Frazer  only,  and  nc 
accountable  to  those  interested  in  the  ship  and  carg* 
even  if  they  Jiad  intervened  before  payment.  In  a  leame 
work  cited  on  the  argument  —  Story  on  Agency — tl 
author  states  the  rule  thus  (a) :  ^^  A  sub-agent  employe 


(a)  §  203.  n. 
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bj  an  agent  is  in  general  accountable  to  the  agent  only, 
and  not  to  the  principal ;  for,  there  is  no  reciprocity  of 
oootract  between  them : "  and  this  doctrine  is  supported 
by  several  cases  which  he  refers  to,  amongst  which  are 
the  cases  of  Siephens  v.  Badcock  (a),  where  the  court 
held  that  a  clerk  who  had  received  money  for  his  master 
00  account  of  the  plaintiff,  was  not  answerable  to  the 
plaintiff,  whose  remedy  was  against  the  master,  though 
die  clerk  had  not  paid  the  money  to  him  —  Cartwright  v. 
HateUy  (&),  where  a  son,  employed  under,  and  account- 
able to,  his  father,  was  held  not  to  be  accountable  to  his 
Ruber's  principal  —  and  Pinto  y.  Santos  {c),  (which  in 
its  circumstances  bears  some  resemblance  to  the  present 
case,)  where  it  was  held  that  bankers,  who  had  received 
from  an  agent  the  proceeds  of  a  ship  which  belonged  to 
diSsrent  persons  in  different  shares,  with  notice  of  the 
igency  of  the  party  from  whom  the  money  was  received, 
ad  of  the  rights  of  those  who  were  entitled  to  it,  were 
y(At  to  account  to  the  agent  only  from  whom  they  re- 
ttifed  the  money,  notwithstanding  the  intervention  of 
die  plaintiff  who  was  entitled  to  the  largest  share.  See 
•Iso  the  case  of  Sims  v.  Britiain  (rf),  in  which  the  sur- 
^iring  part-owners  of  a  ship  were  considered  not  en- 
tided  to  maintain  an  action  for  money  had  and  received 
•gainst  persons  whom  a  deceased  part-owner  (who  was 
the  ship's  husband)  had  employed  to  receive  and  pay 
tDoney  on  account  of  the  ship,  —  on  the  ground  of  want 
fiT privity  between  the  plaintiffs  and  the  defendants. 

The  principle  on  which  these  cases  were  determined 
^voold  probably  govern  the  present  case,  if  the  circum- 
itaoces  required  its  application. 

fiot,  the  defendant  and  his  partner  having  duly  paid 
over,  under  sufficient  authority,  all  for  which  they  were 


(a)  SB.S^  Ad.  354. 
(h)  1  re«.jiin.292- 
(f)  5  TaiunL  44?.,  1  MotmH. 
132. 


(d)  4B.SsAd.  375.,  1  N. 
4*  ^f.  554. 
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liable,  before  any  intervention  of  the  plaintiff,  or  an; 
other  of  those  interested  in  the  fund,  we  think  it  clea 
that  the  defendant  is  not  now  liable  to  the  plaintiff,  b 
is  protected  by  his  plea  of  the  general  issue,  if  he  nev 
could  have  been  liable,  or  by  the  pleas  of  payment  an 
set-off,  if  his  liability  was  determined  by  his  accountin 
in  either  of  which  events,  by  the  agreement  of  the  partie 
a  nonsuit  is  to  be  entered. 

Judgment  of  nonsu 


West  v.  Nibbs  and  Windley. 

nPRESPASS.  The  declaration  stated  that  the  de- 
fendants,  on  the  5th  of  Febman/,  1846,  with  force 
and  arms  &c.,  seized,  took,  and  carried  away  certain 
goods,  chattels,  and  effects,  to  wit,  &c.,  of  the  plaintiff, 
of  great  value,  to  wit,  &c.,  and  converted  and  tlbposed 


Feb.  15. 

A  landlord 
who  has  ac- 
cepted the 
rent  in  arrear, 
and  the  ex- 
penses of  the 
distress,  after 
the  impound-    of  the  same  to  their  own  use,  &c 


The  defendant  Windley  pleaded  not  guilty  only. 

The  defendant  Nibbs  pleaded  separately  —  first,  that^. 
the  goods,  chattels,  and  effects  in  the  declaration  men- 
tioned were  not,  nor  were  nor  was  any  or  either  of  themip 
the  plaintiff's,  in  manner  and  form,  &c.,— secondly,  tha 


ing,  cannot ' 
he  treated  as 
a  trespasser 
merely  be- 
cause he  f0- 
tain9  possei" 
non  of  the 
goods  dis- 
trained —  although  his  refusal  to  deliver  them  up  to  the  tenant  may  amount 
a  conversion,  so  as  to  render  him  liable  in  trover. 

In  trespass  against  B,  and  C.  for  seizing  and  converting  the  goods  of  A., 
alone  justified  the  seizure  and  impounding  of  the  goods  as  a  distress  for  ren* 
within  thirty  days  after  they  had  been  wrongfully  removed  from  the  demt 
premises.     A,  new-assigned,  that  he  brought  his  action^  not  for  the  trespasses 
the  plea  mentioned^  but  for  that  B.,  after  the  seizure,  and  after  payment  and 
ceptance  of  the  rent  and  expenses,  and  after  he  ought  to  have  restored  to  A, 
goods  so  distrained,  retained  possession  thereof^  and  sold  and  disposed  of  thei 
-—  Semble,  that  this  was  no  departure. 

Qu€fre,  whether  departure  may  be  taken  advantage  of  on  general  demurrer. 
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before  the  said  time  when  &c.  in  the  declaration  men- 
tioned, to  wit,  on  the  20th  of  March^  1805,  one  Brandon 
was  seised  in  his  demesne  as  of  fee  of  and  in  a  certain 
piece  or  parcel  of  ground  situate  and  being  in  the  parish 
of  &.  Mary^  Newington^  in  the  county  of  Surrey^  and, 
being  so   seised,    Brandon  afterwards,  and   before  the 
boQse  hereinafter  mentioned  had  been  or  was  erected, 
and  long  before  the  said  time  when  &c.,  to  wit,  on  &c., 
aforesaid,  by  a  certain  lease,  &c.,  demised,  &c.,  amongst 
other  hereditaments,  the  said  piece  or  parcel  of  ground, 
to  one  Brooter,  his  executors,  &c.,  for  the  term  of  fifty- 
seven  years  from  the  25th  of  December,  1804;  and  that, 
by  virtue  of  that  demise,  Brooker  afterwards,  and  before 
the  said  time  when  &c^  entered  into  the  said  close,  and 
became  and  was  thereof  possessed  for  the  said  term  so 
to  him  therein  granted  as  aforesaid  :  that  Brooker^  being 
so  po^essed  of  the  said  close,  afterwards,  and  during 
the  continuance  of  the  said  term,  and  before  the  said 
time  when  &c.,  to  wit,  on  &c.  last  aforesaid,  erected, 
made,  and  built  in  and  upon,  and  affixed  and  annexed 
tO)  the  said  piece  or  parcel  of  ground,  the  said  house 
hereinafter  mentioned,  which  thereupon  then  became  and 
*as  part  and  parcel  of  the  said  piece  or  parcel  of  ground : 
that,  after  Brooker  had  so  erected  the  said  house,  and 
(luring  the  continuance  of  the  said    term,   and    while 
Brooker  was  so  possessed  of  the  said  house  for  the  said 
term  so  granted  as  aforesaid,  and  before  the  said  time 
*ben  &C.,  to  wit,  on  the  7th  of  August^  1806,  he,  Brooker^ 
bjr  a  certain  note  in  writing,  signed  by  him,  and  bearing 
date  the  day  and  year  last  aforesaid,  did  bargain,  sell, 
iBiign,  transfer  and  set  over,  unto  one  W.  Gardiner^  his 
ezecQtors,  &c.,  amongst  other  hereditaments,  the  said 
bouse  with  the  appurtenances,  habendum  to  W.  Gardiner, 
bis  executors,  &c.,  for  the  residue  of  the  said  term  of 
G(tj-<efen  years  then  to  come  and  unexpired  ;  and  that, 
by  Tirtoe  of  that  assignment,  W.  Gardiner  afterwards,  to 
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wit,  on  the  7th  of  August^  1806,  entered  into  and  upon 
the  said  house,  and  became  and  was  possessed  of  the 
said  house,  with  the  appurtenances,  for  the  residue  of 
the  said  term  so  thereof  granted  as  aforesaid:  that 
fFi  Gardiner  J  being  so  possessed  of  the  said  house,  with 
the  appurtenances,  afterwards,  and  during  the  said  term, 
and  before  the  said  time  when  &c.,  to  wit,  on  the  12th 
of  December^  1810,  and  before  the  1st  of  January^  ISSS, 
duly  made  and  published  his  last  will  and  testament  in 
writing,  bearing  date  the  day  and  year  last  aforesaid, 
and  thereby,  amongst  other  things,  appointed  one  fV»  B. 
Gardiner  sole  executor  thereof:  that  afterwards,  and 
during  the  said  term,  and  before  the  said  time  when  Sec, 
to  wit,  on  the  14th  of  Aprily  1821,  W.  Gardiner  died  so 
possessed  of  the  said  house,  with  the  appurtenances,  for 
the  residue  of  the  said  term  so  granted  as  aforesaid, 
without  revoking  or  altering  the  said  will, —  after  whose 
death,  to  wit,  on  the  day  and  year  last  aforesaid,  the 
said  W.  B,  Gardiner  duly  proved  the  said  last  will  and 
testament,  and  took  upon  himself  the  burden  of  the  ex- 
ecution thereof;  whereupon  and  whereby  the  said  W,  B. 
Gardiner  then  became  and  was  possessed  of  the  said 
house,  with  the  appurtenances,  for  the  residue  of  the 
said  term  so  granted  as  aforesaid :  that,  the  said  W.  B. 
Gardiner  being  so  possessed  of  the  said  house,  with  the 
appurtenances*  for  the  residue  of  the  said  term,  after  the 
death  of  the  said  JV.  Gardiner^  and  during  the  continu- 
ance of  the  said  term,  and  before  the  said  time  when  &C., 
to  wit,  on  the  1st  of  January^  1822,  he  the  said  fV.  B. 
Gardiner^  by  a  certain  note  in  writing,  signed  by  the 
said  W.  B.  Gardi?ier,  and  bearing  date  the  day  and  year 
last  aforesaid,  did  bargain,  sell,  assign,  transfer,  and  set 
over  unto  one  fF.  A.  Popley^  amongst  other  heredita- 
ments, the  said  house,  with  the  appurtenances,  habendum 
to  Popley^  his  executors,  &c.,  for  and  during  the  residue 
of  the  said  term  of  fifty-seven  years  then  to  come  and 
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anexpired:  that,  by  virtue  of  such  last-mentioned  as-        1847. 
signment,  Popiey  afterwards,  to  wit,  on  the  day  and  year       •"■"■ 
list  aforesaid,  entered  into,  and  became  and  was  pos-        ^bbt 
sosed  o^  the  said  house,  with  the  appurtenances,  for       Nibbs. 
the  residue  of  the  said  term  so  thereof  granted  as  afore- 
said :  that,  Popley  being  so  possessed  of  the  said  house, 
with  the  appurtenances,  for  the  residue  of  the  said  term, 
and  during  the  continuance  of  the  said  term,  and  before 
the  said  time  when  &c«,  to  wit,  on  the  7th  of  March^ 
1840,  he,  the  said  W.  A.  Popley^  by  a  certain  note  in 
writing,  signed  by  him,  and  bearing  date  the  day  and 
year  last  aforesaid,  did  bargain,  sell,  assign,  transfer,  and 
set  over  unto  one  C.  Herrings  amongst  other  heredita- 
ments, the  said  house,  with  the  appurtenances,  habendum 
to  Hernngi  his  executors,  &c,  for  and  during  the  re- 
sidue of  the  said  term  of  fifty-seven  years  then  to  come 
and  unexpired ;  and  that,  by  virtue  of  such  last-men- 
tioned assignment.  Herring  afterwards,  to  wit,  on  the 
diy  and  year  last  aforesaid,  entered  into,  and  became 
and  was  possessed  of^  the  said  house,  with  the  appurte- 
nances, for  the  residue  of  the  said  term  so  thereof  granted 
as  aforesaid :  that,  the  said  C  Herring  being  so  pos- 
sessed of  the  said  house,  with  the  appurtenances,  for 
the  residue  of  the  said  term,  and  during  the  continuance 
of  the  said  term,  and  before  the  said  time  when  &c,  to 
wit,  on  the  6th  of  September,  1842,  he  the  said  C.  Herring, 
by  a  certain  note  in  writing,  signed  by  him,  and  bearing 
date  the  day  and  year  last  aforesaid,  did  bargain,  sell, 
assign,  transfer,  and  set  over  unto  the  defendant  NibbSf 
amongst  other  hereditaments,  the  said  house,  with  the 
appurtenances,  habendum  to  the  defendant  Nibbs,    his 
executors,  &&,  for  and  during  all  the  residue  and  re- 
mainder then  to  come  and  unexpired  of  the  said  term 
of  fifty-seven  years  so  granted  as  aforesaid;  and  that,  by 
▼irtne  of  such  last-mentioned  assignment,  the  defendant 
ifibbt  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
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1847*        said,  entered  into,  and  became  and  was  possessed  of,  the 

-        said  house,  with  the  appurtenances,  for  the  residue  and 

remainder  of  the  said  term  so  granted  as  aforesaid :  that 

NiBBs.        he,  NibbSf  being  so  possessed  of  the  said  house,  with 
the  appurtenances,  afterwards,  and  during  the  said  term 
so  granted  as  aforesaid,  and  before  the  said  time  when 
&c.  in  the  declaration  mentioned,  to  wit,  on  the  29th 
of  September f    IS^S,   demised    the   said    house    to  the 
plaintiff,  to  have  and  to  hold   the  same  to  the  plain- 
tiff,  from    the   day   and  year   last   aforesaid,    for   one 
quarter  of  a  year,  and  so   on    from  quarter  of  a  year 
to  quarter  of  a  year,  so  long  as  the  defendant  Nibbs 
and  the  plaintiff  should  respectively  please,  at  the  yearly 
rent  of  201.  16s.,  to  be  thertffore  paid  to  the  defendant 
Nibbs  by  the  plaintiff,   by  thirteen   equal  payments  in 
the  year,  one  of  such  payments  to  be  made  every  four 
weeks  of  the  said  term;  and  that,   by  virtue  of  such 
demise,   the  plaintiff,  afterwards,  and  before  the  said 
time  when   &c.,  in  the  said  declaration  mentioned,  to 
wit,  on  the  SOih  day  of  September^  1845,  entered  into 
and  upon  the  said  house,  and  became  and  was  possessed 
thereof  for  the  baid  term  so  to  him  thereof  granted  as 
aforesaid,  and  continued  so  possessed  as  tenant  thereof 
to  the  defendant  Nibbs  for  a  long  time,  namely,  until  and 
on  the  19th  oi  January^  1846,  and  from  thence  until  and 
at  the  time  of  the  fraudulent  removal  hereafter  mentionedi 
and  from  thence  until  and  at  the  said  time  when  &c. 
in  the  declaration  mentioned,  —  the  reversion    thereof* 
at  and  during  all  the  times  which  the  plaintiff  was  so 
possessed  as  aforesaid,  belonging  to  the  defendant  Nibbs 
for  all  the  residue  of  the  first-mentioned  term:   that, 
just  before  the  said  time  when  &c.,  and  during  the  con- 
tinuance of  the  first- mentioned  term  and  demise,  and 
of  the  demise  to  the  plaintiff,  to  wit,  on  the  day  and 
year  last  aforesaid,  a  large  sum  of  money,  to  wit,  the 
sum  of  4/.  165.,  of  the  rent  aforesaid,  for  three  periods  of 
four  weeks  each  of  the  said  demise,  ending  on  the  day 
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and  year  last  aforesaid,  became  and  was  due,  owing,        1847. 

and  payable  from  the  plaintiff  to  the  defendant  Nibbsj        

iDd  then,  and  from  thence  until  and  at  the  said  time  ^£»t 
when  &c^  remained  and  continued  due,  in  arrear,  and  Ntbbs. 
unpaid :  that,  just  before  the  said  time  when  &c.,  and 
liter  the  day  on  which  the  said  rent  became  and  was  due 
hkI  payable,  and  when  the  same  was  actually  due,  in 
irrear,  and  unpaid,  and  during  the  continuance  of  both 
the  said  demises,  and  within  thirty  days  next  before 
the  said  time  when  &c«,  to  wit,  on  the  1st  of  February, 
1846,  the  plaintiff  fraudulently  conveyed  away  and  carried 
off  and  firom  the  said  premises  so  then  held  and  enjoyed 
bj  the  plaintiff  as  such  tenant  thereof  to  (he  defendant 
Nibit  as  aforesaid,  the  said  goods  and^chattels  and  effects 
in  the  declaration  mentioned,  being  the  proper  goods  and 
chattels  and  effects  of  the  plaintiff,  to  prevent  the  defend- 
ant Nibbs  firom  distraining  the  same  for  the  said  rent  so 
before  and  at  the  time  of  the  said  removal  actually  due, 
in  arrear,  and  unpaid  as  aforesaid,  —  the  said  goods, 
chattels,  and  effects  being  then  liable  to  be  distrained 
for  the  said  arrear;  and  for  that  purpose  conveyed  away 
and  abstracted  the  said  goods  and  chattels  and  effects 
io  the  declaration  mentioned,  without  leaving  any  other 
goods  or  chattels  on  the  said  premises  so  held  by  the 
plaintiff  as  aforesaid,  whereon  the  defendant  Nibbs  could 
or  might  distrain  for  such  arrear  of  rent  as  aforesaid : 
and  that,  for  that  reason,  and  because  the  said  rent  still 
remained  due,  in  arrear,  and  unpaid,  and  because  there 
was  no  sufficient  distress  upon  the  said  premises  so 
hAA  by  the  plaintiff  as  aforesaid,  whereon  the  defend- 
ant Xibbs  could  distrain  for  such  arrears  of  rent,  the 
defendant  Nibbs^  in  his  own  right,  afterwards,  and  while 
the  said  rent  so  remained  due,  in  arrear,  and  unpaid  as 
aforevaid,  and  within  thirty  days  next  after  the  said 
goods  nnd  chattels  had  been  so  fraudulently  conveyed 
awiy  and  carried  off  as  aforesaid,  and  during  the  con« 
tinoance  of  both  the  said  demises  respectively,  to  wit. 
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on  the  day  and  year  in  the  declaration  mentioned,  did 
take  and  seize  and  carry  away  the  said  goods  and  chat- 
tels and  effects  in  the  declaration  mentioned,  as  a  dis- 
tress for  the  said  arrear  of  rent,  the  same  then  being 
due,  unpaid,  and  in  arrear,  and  did  impound  the  same 
as  such  distress,  at  a  near  and  convenient  place,  as  the 
defendant  Nibbs  lawfully  might  for  the  cause  afore- 
said, —  which  we^  the  trespasses  whereof  the  plaintiff 
had  above  complained  against  the  defendant  Nibbs  — 
verification. 

The  plaintiff  joined  issue  on  the  first  plea;  and,  as  to 
the  second,  he  new-assigned,  that  he  issued  bis  writ, 
and  commenced  his  said  action  thereupon,  not  for  the 
said  trespasses  in  the  second  plea  mentioned,  and  there- 
by attempted  to  be  justified ;  but  for  that,  after  the  de- 
fendant Nibbs  had  taken,  seized,  and  carried  away  the 
said  goods,  chattels,  and  effects,  as  in  the  second  plea 
was  mentioned,  and  for  the  purpose  in  that  plea  men- 
tioned, and  after  the  plaintiff  had  paid  to  the  defendant 
Nibbs,  to  wit,  on  the  9th  of  Febmary^  in  the  year  afore- 
said, in  satisfaction  and  discharge  of  the  said  arrears 
of  rent  in  the  second  plea  mentioned,  and  of  the  costs 
and  charges  of  the  said  distress  in  that  plea  mentioned, 
a  large  sum  of  money,  to  wit,  the  sum  of  4/.  155.,  the 
same  being  then  a  sufficient  sum  to  satisfy  and  discharge 
the  said  arrears  of  rent  in  the  second  plea  mentioned, 
together  with  all  the  costs  and  charges  of  the  said  dis- 
tress in  that  plea  mentioned,  and  after  the  defendant 
Nibbs  had  accepted  and  received  the  said  sum  of  money 
in  full  satisfaction  and  discharge  of  the  said  arrears  of 
rent  in  the  said  second  plea  mentioned,  and  of  the  costs  ■ 
and  charges  of  the  said  distress  in  that  plea  also  men- 
tioned, and  after  the  defendant  Nibbs  ought  to  have 
given  up  and  restored  to  the  plaintiff  the  said  goods, 
chattels,  and  effects  so  by  the  defendant  Nibbs  sebed, 
taken,  and  distrained,  as  in  the  second  plea  was  men- 
tioned, and  after  the  said  9th  of  February^  in  the  year 
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aforesaid,  the  defendant  Nibbs  retained  possession  of  the        1847. 

said  goodsj  chattels,  and  effects  in  the  declaration  and        

second  plea  respectively  mentioned,  for  a  long  space  of  "''' 

time,  to  wit,  two  days,  after  the  said  9th  of  February^  Nibbs. 
in  tlie  year  aforesaid ;  and  also,  after  the  said  9th  of 
FAmary^  in  the  year  aforesaid,  sold  and  disposed  of  the 
said  goodSf  chattels,  and  effects  in  the  declaration  and 
second  plea  respectively  mentioned ;  iQid  that  such  tres- 
passes above  newly  assigned  were  other  and  different 
trespasses  than  and  from  the  said  trespasses  in  the 
second  plea  mentioned,  and  thereby  attempted  to  be 
jostified  — verification  and  prayer  of  judgment. 

To  this  new-assignment  the  defendant  Nibbs  demurred  Demurrer  to 
specially,  shewing  for  causes,  amongst  others,  that  the  ^®  ^^^' 
new-assignment  was  a  departure  from  the  declaration, 
inasmuch  as  the  acts  of  trespass  charged  in  the  declara- 
tion were  only,  seizings  takings  and  carrying  awcn/,  and 
the  grievances  newly  assigned  were  only  retaining  pos" 
session^  sellings  and  disposing;  that  it  was  doubtful 
whether  the  grievances  newly  assigned  were  a  seizing, 
taking,  and  carrying  away;  that  an  act  of  trespass  is 
an  injury  to  the  plaintiff''^  possession,  and  that  the 
grievances  new-assigned  clearly  implied  that  the  de-^ 
findani  had  the  possession,  because  the  grievance  was, 
that  the  defendant  retained  possession;  and  that  the 
grievances  newly  assigned  were  not  substantive  tres- 
passes, but  rather  grounds  for  an  action  of  detinue  or 
trover,  or  on  the  case. 

The  plaintiff  joined  in  demurrer. 

The  argument  took  place  in  Hilary  term  last,  before 
Wilde^  C.  J.,  and  Maule^  Cresswell^  and  V.  Williams^  JJ. 

Bramwellj  in  support  of  the  demurrer.  The  declara- 
tion charges  a  trespass  by  the  two  defendants  ;  the  new* 
assignment,  a  trespass  by  the  defendant  Nibbs  alone : 
that  clearly  is  a  departure  —  Com.  Dig.  tit.  Abatement 


180 


18i7. 
Wen 

NlBBS. 


HILARY  VACATION, 

(L.  3.)*  Where  a  plaintiff  shews  by  his  replicadoOi  or 
other  subsequent  pleading,  that  the  action  is  improperly 
brought,  the  defendant  is  entitled  to  judgment  on  the 
declaration.  IV.  Williams^  J.  Does  not  your  special 
demurrer  tie  you  down  to  a  particular  departure  ?]  De- 
parture may  be  taken  advantage  of  on  general  demurrer. 
[V,  WilHamsy  J.  Is  that  so  ?  The  cases  cited  in  6  N. 
4'  A/.  607,  n.  (A),  seem  to  establish  the  contrary.]  When 
the  subsequent  pleading  shews  that  the  action  is  not 
maintainable  at  all,  that  is  clearly  available  on  general 
demurrer.  With  respect  to  the  species  of  departure 
that  is  pointed  out  as  a  ground  of  special  demurrer  — 
The  declaration  charges  the  defendants  with  having 
seized^  talceiiy  and  carried  away  certain  goods  of  the 
plaintiff;  and  the  new-assignment  alleges  that  the  de- 
fendant Nibbs  retaitied  possession  of  the  goods  so  seized^ 
taken,  and  distrained,  for  two  days,  and  sold  and  diS' 
posed  of  them.  The  detention  of  the  goods  was  not  a 
trespass  ;  it  was  a  mere  breach  of  the  agreement  between 
the  parties.  [  Wilde^  C.  J.  In  Evans  v.  Elliott  (a),  it 
was  held  that  replevin  lay,  at  common  law,  for  a  wrong- 
ful detention  of  goods  taken  under  a  lawful  distress.] 
Here,  the  goods  were  in  the  custody  of  the  law,  and 
therefore  could  not  be  the  subject  of  a  trespass.  GuUiver 
v.  Cosens  (b)  is  a  distinct  authority  to  shew  that  trespass 
will  not  lie  under  the  circumstances  alleged  on  this 
record.  If  trespass  were  maintainable,  money  had  and 
received  might  have  been  maintained.  [^IVilde,  C.  J. 
That  does  not  follow.]  The  plea  shews  that  4/.  16^. 
rent  was  in  arrear ;  the  new-assignment  states  that  the 
plaintiff  paid,  and  Nibbs  accepted,  4tL  155.,  after  the 
seizure,  in  satisfaction  and  discharge  of  the  rent  and  the 
expenses.  If  Nibbs  had  a  right  to  distrain,  he  had  a 
right  to  continue  the  distress  until  payment  of  the  entire 
rent. 

(a)  6N.SfM.  606.  (6)  Anti,  Vol.  I.  p.  788. 
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Dading^  Serju,  centra.      The  new-assignment  is  no 
departure :  in  tort,  each  defendant  is  liable  for  the  whole, 
ind  may  be  found  guilty,  though  others  are  acquitted  ; 
consequently,  the  defendant  Nibbs  having  thought  fit  to 
serer  in  pleading,  the  new^assignment,  shewing  a  tres- 
pass by  him  alone,  is  a  good  continuance  of  the  declara- 
tion.     In  Griffin  v.  Scott  (a),  it  was  held,  that,  unless 
in  cases  where  a  distrainor  is  authorized  by  statute  to 
keep  the  distress  on  the  premises  upon  which  he  has  dis- 
trained, he  is  liable  to  an  action  of  trespass  if  he  suffers 
them  to  remain  there  an  unreasonable  time.     In  Winter^ 
houme  v.  Morgan  {b\  where  one  who  entered  under  a 
warrant  of  distress  for  rent  in  arrear,  continued  in  pos- 
session of  tlie  goods  upon  the  premises  for  fifteen  days, 
daring  the  last  four  of  which  he  was  removing  the  goods, 
which  were  afterwards  sold  under  the  distress,  —  it  was 
held  that  he  was,  at  any  rate,  liable  in  trespass  quare 
daummfregit  for  continuing  on  the  premises,  and  dis- 
turbing the  plaintiff  in  the  possession  of  the  house,  after 
the  time  allowed  by  law.     Lord  EUenborough  there  in- 
timated a  doubt  *^  whether  the  mere  act  of  remaininnr  in 
possession  of  the  goods  on  the  premises  after  the  time 
allowed  by  law,  if  the  same  had  not  been  accompanied 
or  followed    by  the  act  of  removing  them,  must   not 
have  been  referred  to  the  original  lawful  entry  by  the 
operation  of  the  statute,  and  thereby  have  assimilated 
the  case  to  that  of  one  who  enters  by  leave  of  the  owner, 
tod  does  not  quit  at  the  time,  or  after  the  purpose  satis- 
fied, to  which  his  leave  extended;    who,  according  to 
the  doctrine  discussed  in  the  Six  Carpenters^  case  (c),  is 
wrf,  by  merely  not  doing  what  he  should,  a  trespasser'* 
But,  Le  Blanc,  J.,  and  Bayley,  J.,  were  of  opinion  that 
trespass  was  the  proper  remedy  against  a  person  who 
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(6)   1 1  East,  S95, 
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has  made  a  distress  continuing  upon  the  premises  after 
the  time  allowed  by  law.  And  in  Ladd  v.  TTiomas  (a). 
Lord  Denman  observes :  ^^  I  must  say  I  think  continu- 
ing in  possession  after  a  proper  tender,  is  ground  for  an 
action  of  trespass,  that  Lord  EllenborougVs  doubts  on 
that  subject  in  Winterboume  v.  Morgan  were  not  well 
founded,  and  that  Le  Blanc^  J.,  and  Baylei/y  J.,  took  a 
right  view  of  it."  This  view  is  also  strongly  fortified 
by  the  case  of  Evans  v.  Elliott.  Here,  the  new-assign- 
ment admits  that  rent  was  due,  and  that  the  original 
seizure  was  lawful ;  but  states  that  the  defendant  retained 
the  goods  and  sold  them  after  the  arrears  of  rent  and  the 
expenses  had  been  fully  paid  and  satisfied :  and  these 
facts  are  admitted  by  the  demurrer.  [Wilde^  C.  J.  How 
does  the  2nd  resolution  in  the  Six  Carpenters^  case  square 
with  the  cases  that  have  held  the  subsequent  continuing 
in  possession  to  be  ground  for  an  action  of  trespass  ?  ] 
The  sale  here  was  a  substantive  trespass,  and  could 
have  no  relation  to  the  original  taking.  The  main 
question  in  Gulliver  v.  Cosens  was  as  to  the  form  of  the 
action  :  it  was,  in  effect,  a  review  of  the  case  of  Lindon 
v.  Hooper,  (b)  The  objection  as  to  the  amount  paid  in 
satisfaction  of  the  rent  and  expenses,  is  without  founda- 
tion, both  sums  being  laid  under  a  videlicet. 

Bramwellf  in  reply.  Turner  v.  Ford  {c)  is  an  authority 
to  shew,  that,  the  moment  the  goods  ceased  to  be  in  the 
custody  of  the  law,  the  right  of  possession  reverted  to 
the  party  in  whom  was  the  right  of  property.  \Wilde^  C.  J. 
The  property  in  the  goods  was  not  changed  by  the  dis- 
tress :  Moor  v.  Pyrke.  (rf)]  The  plaintiff  may  plead  in 
bar  to  an  avowry  for  rent  reserved,  nothing  in  arrear 
for  part  of  the  rent,  and  tender  of  the  residue,  (e)     So, 


(a)12i4d<^  JB.  117. 

(6)  Ct>irp.  414. 

(e)  X^M.Sf  W.%\%. 


(<2)  1 1  Eoit,  52. 
le)   Com.  Dig.  tit  Pleader, 
(S  K.  20.). 
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io  bar  to  an  avowry  for  damage-feasant,  he  may  plead 
tender  of  amends,  (a)  But  no  authority  is  to  be  found, 
that  a  plea  of  payment  or  tender  of  the  rent  after  an 
impounding,  would  be  an  answer  in  an  action  of  replevin. 
In  Afiscomb  v.  S/un-e  (&),  Sir  James  Mansfield  says,  that, 
"tfter  the  cattle  were  impounded,  and  in  the  custody  of 
tbe  law,  there  could  be  no  tort  on  the  part  of  the  de* 
feodant  in  detaining  them."  The  new-assignment,  shew- 
ing that  the  real  ground  of  complaint  is  the  alleged 
trespass  by  Nibbs  alone,  is  clearly  a  departure  in  matter 
of  sobstance.  There  is  no  suggestion  that  the  other 
deGendant  was  party  to  that  trespass. 


1847. 

West 
Nibbs. 


Wilde,  C.  J.  The  case  of  Evans  v.  Elliott  appears  to 
as  to  conflict  with  the  general  principles  laid  down  by 
Lord  Coke  in  the  &>  Carpenters*  case  —  ^^  that  tender 
opon  the  land  before  the  distress^  makes  the  distress  tor- 
tious ;  tender  ctfter  the  distress,  and  before  the  impound- 
itigf  makes  the  detainer,  and  not  the  taking,  wrongful : 
tender  qfier  the  impounding  makes  neither  the  one  nor 
tbe  other  wrongful ;  for,  then  it  comes  too  late,  because 
then  tbe  cause  is  put  to  the  trial  of  the  law,  to  be  there 
determined.  But,  after  the  law  has  determined  it,  and 
tbe  avowant  has  return  irreplevisable,  yet,  if  the  plaintiff 
makes  him  a  sufficient  tender,  he  may  have  an  action 
of  detinue  for  the  detainer  after,  or  he  may,  upon  satis- 
faction made  in  court,  have  a  writ  for  the  re-delivery  of 
his  goods.''  I  feel  considerable  difficulty  in  coming  to 
the  conclusion  that  a  mere  non-feasance  can  be  the  sub- 
ject of  an  action  of  trespass.  It  is  important,  however, 
to  consider  the  true  effect  of  the  decision  in  Evans  v. 
EUiott.{c)     My  present  impression  certainly  is,  that  tres- 


(a)  Com.  Dig.  tit  Pleader 

(8K.28.). 

(h)  1  Campb.  285.,    S.  C. 
1  Tmmi,  261. 

(c)  Evang  ▼.  EWoU  waa  an 


action  of  replevin,  a  proceeding 
in  rem.  And  see  6  N.  Sf  M. 
612.  (a),  615.  (d),  617.  (a), 
IM.Sf  G.  245.  (a),  577.  (6). 
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pass  will  not  lie  for  the  inere  retention  of  the  goods: 
the  goods  being  in  the  custody  of  the  law,  the  distrainor 
is  under  no  legal  obligation  actively  to  re-deliver  them ; 
the  owner  must  take  due  means  to  re-possess  himself  of 
them.  There  is  little  difficulty  as  to  the  substantial 
justice  of  this  case.  That  trover  or  detinue  would  lie, 
there  is  no  doubt :  the  only  question  for  us  to  consider, 
is,  whether  trespass  will  lie.  In  Vertue  v.  Beasley  (a),  a 
tender  of  the  rent  and  costs  had  been  made  after  the 
distress,  but  before  the  goods  were  impounded  or  re- 
moved :  the  landlord  refused  to  accept  it,  and  afterwardt 
removed  the  goods;  and  Parke^  J.,  ruled  that  trespass  was 
maintainable  for  such  removal.  ^^  IF,"  says  the  learned 
judge,  ^^  the  injury  had  arisen  from  a  mere  neglect  to  do 
some  act — (which,  perhaps,  may  be  read,  the  mere  omis* 
sion  to  restore  the  goods  after  acceptance  of  the  rent)  — 
case  would  have  been  the  only  proper  remedy.** 


V.  Williams,  J.  As  to  the  effect  of  the  new-as- 
fiignment,  the  court  are  agreed.  It  must  be  borne  in 
mind  that  the  proper  office  of  a  new-assignment  is,  to  ex- 
plain that  which  is  left  ambiguous  on  the  face  of  the  de- 
claration. Here,  the  declaration  charges  a  joint  trespass 
by  Nibbs  and  Windley^  in  seizing  and  disposing  of  the 
plaintiff's  goods.  Windley  pleads  not  guilty  only.  NibbSf 
in  effect,  says — "  I  suppose  the  trespass  you,  the  plain- 
tiff, mean  to  charge  me  with,  is,  that  I  took  your  goods 
as  a  distress  for  rent ;  and  that  I  justify."  The  plaintiff, 
by  his  new-assignment,  replies  —  "  That  is  not  the  tres- 
pass I  mean,  but  a  totally  different  one,  namely,  that 
you,  NibbSf  retained  the  goods,  and  sold  them,  after  I 
had  satisfied  the  arrears  of  rent,  and  the  expenses  of  the 
distress."  It  may  be  that  the  plaintiff  has,  by  his  course 
of  pleading,  hampered  himself,  by  tying  himself  down  to 
prove  a  joint  trespass  by  the  two  defendants :  but,  as  at 


(a)  1  M.  S{  Rob.  21. 
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present  adWsed,  I  do  not  think  the  new-assignment  is 
objectionable  on  the  score  of  departure* 

The  court  are  unanimous  in  thinking  that  the  aver- 
ment—that all  the  rent  due  was  satisfied, — is  suffi- 
cient 

Cur.  adv.  vidU 
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Cressweli^  J.,  now  delivered  the  judgment  of  the 
coart 

This  is  an  action  of  trespass,  in  which  the  declaration 
charges  the  defendants  with  seizing,  taking,  and  carry- 
ing away  certain  goods  of  the  plaintiff,  and  converting 
tnd  disposing  of  the  same  to  their  own  use* 

The  defendant  Nibbs  pleaded,  separately  -^  first,  that 
the  goods  were  not  the  plaintifi^s  goods  —  secondly, 
that  he  had  demised  a  house  to  the  plaintiiF,  at  a  certain 
rent;  that  a  certain  amount  of  such  rent  was  in  arrear; 
and  that  the  plaintiff  fraudulently  removed  the  goods 
in  the  declaration  mentioned,  from  the  demised  pre- 
mises, to  prevent  a  distress  for  such  arrears ;  whereupon, 
there  being  no  sufficient  distress  on  the  demised  pre- 
mises, the  defendant  Nibbs  took,  seized,  and  carried 
away  the  said  goods,  as  a  distress  for  the  said  arrears, 
and  impounded  the  same  at  a  near  and  convenient 
place. 

As  to  the  first  plea,  the  plaintiff  has  joined  issue.    As 

to  the  second,  he  has  new-assigned,  that  he  brought  his 

action,  not  for  the  trespasses  mentioned  in  the  second 

plea,  but  for  that,  after  the  defendant  Nibbs  had  taken, 

seized,  and  carried  away  the  goods,  as  in  the  second 

pkt  mentioned,  and  for  the  purpose  therein  mentioned, 

uid  after  the  plaintiff  had  paid  the  defendant  Nibbs^ 

to  wit,  on  the  9th  of  February^  in  the  year  aforesaid,  — 

Mi  satisfaction  and  discharge  of  the  said  arrears,  and 

of  the  costs  of  the  said  distress,  —  a  certain  sum,  which 

^as  sufficient  to  satisfy  and  discharge  the  said  arrears 

VOUlT.  —  c^B.  O 
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1847.        and  costs,  and  after  the  defendant  Nibbs  bad  accepted 

—        and  received  the  said  sum  in  full  satisfaction  and  dis- 

**^        charge  of  the  said  arrears  and  costs,   and  after  the 

N1BB8.        defendant  Nibbs  ought  to  have  given  up  and  restored  tc 

the  plaintiff  the  said  goods  so  taken  and  distrained  as 

in  the  said  second  plea  mentioned,  and  after  the  said 

9th  of  February^  the  defendant  Nibbs  retained  possession 

of  the  said  goods  for  a  long  time,  to  wit,  two  days,  after 

the  said  9th  of  Febimartfi  and  also,  after  the  said  9th  of 

February^  sold  and  disposed  of  the  said  goods. 

To  this  new-assignment  the  defendant  Nibbs  has  de- 
murred. 

In  support  of  this  demurrer,  several  objections  to 
the  new-assignment  were  urged  on  the  argument ;  and, 
amongst  them,  one  which  we  think  well  founded,  viz., 
that  the  grievances  newly  assigned,  do  not  constitute  any 
ground  for  an  action  of  trespass. 

The  new-assignment  alleges  that  the  payment  and 
acceptance  of  the  rent  in  arrear,  took  place  after  the  dis- 
tress; but  it  does  not  aver  that  it  took  place  before 
the  impounding  of  the  goods  distrained :  and  we  think 
that  it  must,  therefore,  be  considered  to  have  taken  place 
afterwards.  The  question,  then,  is,  whether,  if  a  land- 
lord, after  a  lawful  distress  and  impounding,  accepti 
the  rent  in  arrear,  and  the  charges  of  the  distress,  he 
is  liable  as  a  trespasser,  for  merely  retaining  possession 
of  the  goods  distrained,  and  selling  and  disposing  d 
them. 

As  to  the  selling  and  disposing  of  them,  althougfaf 
under  certain  circumstances,  the  assuming  a  right  to 
dispose  of  the  goods  of  another  may  amount  to  a  con- 
version of  them  sufficient  to  sustain  an  action  of  traoer; 
yet  it  seems  to  us  impossible  to  maintain  that  a  man 
becomes  a  trespasser  by  the  mere  act  of  selling  and 
disposing  of  the  goods  of  another  without  authority, 
unless  such  sale  and  disposition  be  accompanied  by 
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some  act  of  remoral  of  the  goods,  either  by  the  vendor        1847. 
or  by  the  vendee.  ■ 

It  remains,  therefore,  to  consider  only  whether  the  West 
merely  retaining  possession  of  the  goods  as  alleged,  Nibbs. 
imouDts  to  an  act  of  trespass.  In  the  Six  Carpenters' 
case  {a)j  it  was  resolved  per  totam  curiam^  '<  that,  not 
doing  cannot  make  a  party  a  trespasser  ab  initio  ;  because 
not  doing  is  no  trespass:  and,  therefore,  if  the  lessor 
distrains  for  his  rent,  and  thereupon  the  lessee  tenders 
him  the  rent  and  arrears,  &c.,  and  requires  his  beasts 
igain,  and  he  will  not  deliver  them,  this  not^doingcormoi 
make  him  a  trespasser  ab  initio*^  If,  then,  a  landlord, 
who  refuses  a  proper  tender,  is  not  to  be  regarded  as  a 
trespasser  merely  by  reason  of  his  non-feasance,  in  failing 
to  deliver  up  the  distress,  he  being  required  so  to  do ; 
it  appears  to  us  to  follow,  that  a  landlord,  who  has  ac- 
cepted the  rent  in  arrear,  &c.,  after  the  impounding, 
cannot  be  treated  as  a  trespasser,  merely  because  he 
retains  possession  of  the  goods  distrained,  —  although 
bis  refusal  to  deliver  them  up  to  the  tenant  may  amount 
to  a  conversion  sufficient  to  make  the  landlord  liable  in 
an  action  of  trover.  The  case  of  Evans  v.  EUiot  (Jb)  was 
relied  on  in  the  argument  by  the  counsel  for  the  plaintiff. 
Bat,  although  that  case  is  an  authority  for  the  proposi- 
tion, that,  where  there  has  been  a  tender  between  the 
tiking  and  the  impounding,  a  detention  after  the  tender 
tt  sufficient  to  satisfy  the  usual  allegation  in  a  declaration 
in  replevin^  that  the  defendant  took,  &c,  and  detained, 
Sic,  yet  we  do  not  consider  that  case  as  deciding  that 
tbemere  retaining  by  the  landlord  of  the  goods  distrained, 
liter  the  tenant  has  gained  a  right  to  have  them  de- 
lifered  up  to  him,  will  render  the  landlord  liable  to  an 
•^n  o{  trespass.     Nor  do  we  consider  our  present  de- 

^«)  8  C».  Hep.  146. 6.  (&)  5  Ad.  6^    E.    142.,   6 

N.  Si  M.  606. 
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cision  as  conflicting  with  the  case  of  Vertue  v.  BeasUy.{a) 
There,  a  tender  of  the  rent  and  costs  had  been  made 
after  the  distress,  but  before  the  goods  were  impounded 
or  removed :  the  landlord  refused  to  accept  it,  and  after- 
wards removed  the  goods :  and  it  was  held,  by  Parke,  3^ 
that  he  was  liable  to  the  tenant,  in  trespass,  for  such  re« 
moval.  In  that  case,  the  cause  of  action  was,  not  the 
mere  retaining  possession,  but  the  wrongful  removal  of 
the  goods  after  the  tender. 

On  the  whole,  we  think  the  demurrer  sustainable,  on 
the  ground  that  the  new-assignment  does  not  sufficiently 
allege  any  act  of  trespass.     It  therefore  has  become  un-  . 
necessary  to  decide  on  the  other  grounds  taken  during^ 
the  argument  in  support  of  the  demurrer. 

Judgment  for  the  defendants  ^ 
(a)  I  M.SfRob.^U 


Feb.  15. 


Doe  d.  Phillips  v.  Rollings. 


A  lease  for        T^  JECTMENT,  for  messuages  and  lands  in  the  coui 

years  not  war.    ^^  ^f  Radfwr.     The  cause  came  on  for  trial  at  tT^ 

ran  ted  either  at 

common  law,    Presteign  summer  assizes,   1845,  when?  a  verdict 

or  by  32  H,  8.  taken  for  the  plaintiff,  subject  to  the  opinion  of 

made  by  A.      court  upon  a  case  to  be  stated  by  a  barrister. 

tenant  in  tail.       The  facts  stated  in  the  case  relevant  to  the  questic 

!?  'f  death^^C    s"'^"^^"®^  '®  ^^^  court,  were  —  that  Thomas  PhilUps 
the  next  en- 

tailee  in  remainder,  demanded  the  arrears  of  rent  accruing  in  C/s  time. 
some  negotiation,  B.  refused  to  pay  the  arrears  to  C,  alleging  that  2).,  and  x>o^ 
C,  was  entitled  to  the  estate-tail : —  Held,  that  no  tenancy  was  created  betw««o 
C.  and  B,f  and  that  C.  might  maintain  ejectment  against  B,  without  notice    ^ 
quit  or  demand  of  possession,  —  that  the  setting  up  of  the  title  of  D,  amountaf 
to  a  disclaimer  of  the  title  of  C  ;  —  and  that,  for  the  purposes  of  the  action  o( 
ejectment,  the  entry  confessed  in  the  consent-rule,  was  sufficient  to  deierniio^ 
the  lawful  possession  of  B 
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eodtled  to  the  premises  in  question,  as  tenant  in  tail 
in  remainder,  under  the  limitations  of  certain  deeds  of 
Kttlement,  —  that  on  the  4tb  of  January,  1844,  the 
said  Thomas  Phillips,  by  an  agreement  in  writing,  not 
under  seal,  demised  the  premises  sought  to  be  recovered, 
to  the  defendant  for  a  term  of  three  years,  which  expired 
00  the  2nd  of  the  present  month  of  Februaty,  —  that  the 
aid  Thomas  Phillips  died  on  the  Srd  o£  August,  1844, — 
ind  that  no  notice  to  quit  had  been  given  on  behalf  of 
the  lessor  of  the  plaintiff,  before  the  commencement  of 
the  present  ejectment. 

The  day  of  the  demise  in  the  declaration  was  the  21st 
(tMay,  1845. 

In  September,  1844,  the  lessor  of  the  plaintiff,  and  his 
ittoraey,  informed  the  defendant  that  the  lessor  of  the 
plabtiff  claimed,  as  tenant  in  tail  under  a  deed  of  settle- 
iDent,  the  greatest  part  of  the  farm  in  the  occupation  of 
the  defendant,  and  that  the  lessor  of  the  plaintiff  would 
apect  the  defendant  to  pay  him  whatever  proportion  of 
the  rent  he  was  entitled  to ;  and  the  defendant  said 
that  he  was  willing  to  do  so,  and  that  he  would  go  to 
the  lessor  of  the  plaintiff  after  the  first  half-year's  rent 
should  become  due.  The  defendant  did  not  go  to  the 
lessor  of  the  plaintiff;  whereupon  the  lessor  of  the  plain- 
tiff's attorney,  on  the  7th  of  March,  1845,  wrote  to 
tbe  defendant,  stating  that  the  lessor  of  the  plaintiff  was 
mtitled,  as  heir-at-law,  to  eighty-eight  acres  of  land, 
fated  by  the  defendant  of  the  late  Thomas  Phillips,  and 
requesting  the  defendant  to  call  upon  him,  the  attorney, 
Qo  or  before  the  then  next  Thursday,  in  order  to  attorn 
to  Mr.  Phillips,  and  to  agree  as  to  the  rent  to  be  paid. 
The  defendant  called  upon  the  attorney,  and  said  it 
ns  not  usual  to  pay  rent  due  on  the  2nd  of  February 
tntil  after  bay-fair  day,  which  was  the  17th  of  May, 
The  defendant  and  the  attorney  met  on  the  19th  of 
Mttg,  when  the  defendant  said  that  Mr.  Philli])s*s  brother 
dttmcd  ibe  praperty,  and  that  he  would  not  pay  the 
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lessor  of  the  plaintiff  any  rent,  but  would  place  it  in  the 
bank,  and  afterwards  pay  it  to  the  person  entitled  to  it. 
After  this  conversation  this  ejectment  was  brought. 

The  attorney  (who  proved  these  facts)  stated,  that  it 
was  agreed  that  he  was  to  ascertain  the  amount  of  the 
rent  due  to  the  lessor  of  the  plaintiff,  and  that  he  might 
have  said  that  the  lessor  of  the  plaintiff  claimed  as  heir'- 
at'laiv. 


Channclli   Serjt,   for  the  plaintiff.     Assuming  that 

Thomas  Phillips  was  tenant  in  tail  of  the  premises  in 

question,  under  the  deeds  referred  to  in  the  case, — 

which  will  hardly  be  denied  by  the  other  side, — the 

agreement  in  writing  made  by  him  with  the  defendant 

of  the  4th  of  January^  1844,  even  if  it  amounted  to  a 

demise,  was  clearly  either  void  or  voidable  by  those  in 

reversion  or  remainder,  the  provisions  of  the  82  H.  8. 

c.  28.,  which  requires  a  lease  by  writing  indented  under 

seal,  not  having  been  complied  with.     Secondly,  if  such 

lease  was  voidable  only,  it  was  sufficiently  avoided  by 

the  bringing  of  the  present  ejectment  on  the  demise  of 

the  succeeding  tenant  in  tail.     Thirdly,  supposing  the 

writing  of  the  4th  of  January^  1844,  not  to  amount  to 

a  lease,  and  that  a  tenancy  from  year  to  year  was 

thereby  created,  there  has  been  a  disclaimer  on  the 

part  of  the  defendant,  which  entitles  the  lessor  of  the 

plaintiff  to  enter,  or  to  bring  this  action,  without  giving 

any  notice  to  quit,  and  without  making  a  demand  of 

possession. 

First,  the  agreement  or  lease  of  the  4th  of  Januarj/^ 
1844,  is  void  as  against  the  lessor  of  the  plaintiff,  not 
being  under  seal.  It  is  laid  down  in  Co.  LitU  45.  b.  that 
'^  Leases  for  lives  or  years  are  of  three  natures :  some 
be  good  in  law ;  some  be  voidable  by  entry,  and  some 
void  without  entry.  *  ♦  ♦  Voidable,  some  by  the  com- 
mon law,  after  the  death  of  the  lessor,  as  of  tenant 
in  tail,  a  bishop,  &c.,  or  after  the  death  of  the  husband 
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(intended  of  leases  not  warranted  by  the  said  statute  of 
32  H.  8.).  ♦  ♦  ♦  Some  void  in  futuro^  and  some  void 
in  praserUi.  In  futurOy  as,  if  a  tenant  in  tail  make  a 
lease  for  years,  and  die  without  issue,  it  is  void  as  to 
them  in  reversion  or  remainder,  though  it  be  made 
according  to  the  said  statute." 

So,  in  Cruises  Dig.  (a),  it  is  said,  referring  to  the 
fixegoing  passage,  '^  With  respect  to  leases  made  by 
tenants  in  tail,  conformable  to  the  statute  32  H.  8., 
though  binding  on  the  issue,  they  are  void  as  against 
the  persons  in  remainder  and  reversion;  so  that  no 
acceptance  of  rent  by  them  will  operate  as  a  confir- 
mation. As  to  leases  not  conformable  to  the  statute 
32  H.  8.,  they  are  of  course  void  as  to  the  remainder- 
man or  reversioner."  Here,  the  lease  was  void  from 
its  commencement;  and  there  has  been,  and  could  have 
been,  no  confirmation  of  it.  It  is  apprehended  that 
teaUng  was  requisite,  both  as  against  the  issue  in  tail, 
and  those  in  reversion  and  remainder. 

Assuming  the  agreement  in  question  to  amount  to  a 
lease  voidable  only  and  not  absolutely  void,  there  are  no 
circumstances  in  the  case  which  entitle  the  defendant  to 
notice  to  quit;  and,  even  if  such  circumstances  could  be 
supposed  to  exist,  there  has  been  a  disclaimer  of  the 
tide  of  the  lessor  of  the  plaintiff*  by  the  defendant, 
which  renders  any  such  notice  unnecessary.  In  order 
to  create  a  disclaimer,  it  is  not  requisite  that  a  tenant 
tbould  act  maid  Jide^  or  claim  the  property  himself;  it 
is  sufficient  if  he  refuses  to  pay  rent  to  the  owner  of 
the  property.  Doe  dem.  Calvert  v.  Framd  (i)  is  ex- 
pressly in  point,  and  shows  that  what  passed  here  be- 
tween the  parties,  clearly  amounted  to  a  disclaimer. 


(•)  4di  edition,  p.  70. 

^  QiMRW,  whether  a  notice 
^  <pit  ii  not  diipenaed  with 
^Witrtfie  tenant  eeta  op  a 
^whidi,  if  it  leaUy  existed, 

O 


would  render  the  notice  inope- 
rative and  nugatory;  as,  where  a 
tenant  from  year  to  year  asserts 
that  he  holds  for  life,  or  for  a 
term  certain. 
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Talfourd^  Serjt.5  for  the  defendant.  There  can  be  no 
doubt  that  the  document  of  the  4th  of  January^  1844, 
supposing  it  to  have  proceeded  from  a  person  having 
power  to  create  the  interest  which  that  instrument  pur- 
ports to  grant,  amounted  to  a  lease.  It  must  be 
admitted  that  it  is  not  a  good  lease  under  the  pro- 
visions of  the  32  H.  8.  c.  28.,  but  it  is  contended  that 
it  is  not  void,  but  only  voidable,  and  that  it  has 
not  been  avoided  by  simply  bringing  the  present  eject* 
rnent.  IfVilde^  C.  J.  Here,  the  demise  is  laid  after 
the  entry  admitted  in  the  consent-rule,  (a)  Maulff 
J.  The  entry  admitted  in  the  consent-rule  must  be 
taken  with  all  its  consequences.  If  this  lease  was 
voidable  only,  so  as  to  require  an  entry  to  avoid  itf 
there  was  such  an  entry.]  The  lessor  of  the  plain* 
tiff,  instead  of  endeavouring  to  avoid  the  lease,  has 
sought  to  confirm  it — he  never  asks  for  possession,  but 
requires  the  defendant  to  attorn  to  him  as  tenant. 
\JVilde,  C.  J.  He  seems  to  have  assumed  the  exist* 
ence  of  a  tenancy,  and  demanded  rent]  He  does 
not  tell  the  tenant  for  what  portion  of  the  land  the  rent 
is  demanded.  With  respect  to  the  question  of  dis« 
claimer,  supposing  this  to  be  a  lease,  no  disclaimer 
by  words  could  defeat  it  Doe  dem.  Graves  v.  Wells,  (b) 
[^Maule^  J.  A  disclaimer  dispenses  with  a  notice  to 
quit,  in  the  case  of  a  tenant  from  year  to  year,  who  is 


(a)  A.,  entitled  to  deter- 
mine the  estate  of  C.  in  cer- 
tain land  by  entry^  may  enter 
and  deinise  for  years  to  B,,  ^ho 
will  thereupon  have  an  interesse 
ierminiy  which  B.  may  convert, 
by  entry^  into  an  actual  term ; 
but,  instead  of  taking  this  course, 
A.  may,  without  entering,  de- 
mise to  B.f  and  the  subsequent 
entry  of  B.  will  have  the  double 
effect  of  divesting  the  estate  o. 
C,  and  of  ves  ting  a  term  in  B, 
Soi  here^   the     entry  of  John 


Doe,  though  subsequent  to  the 
demise  to  him  laid  in  the  de- 
claration, and  confessed  by  the 
consent-rule,  is  as  potent  to  de- 
feat the  estate  of  the  defendant 
as  an  entry  by  the  lessor  of  the 
plaintiff  preceding  the  demise 
to  John  Doe  would  have  been ; 
and  the  demise  may  for  all 
practical  purposes  be  consider- 
ed, — as  it  is  here  treated, — as  a 
demise  after  the  entry, 

(b)  10  A.  6^E.  487.,  iP.SiD. 
396. 
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otherwise  entitled  to  such  a  notice.    Where  a  teim  of 
years  is  Tested  in  a  party,  it  is  contrary  to  the  statute  of 
frauds  to  allow  the  term  to  be  divested  out  of  him  by 
natter  of  parol.]     Here,  the  lessor  of  the  plaintiff,  by 
treating  the  defendant  as  his  tenant,  confirmed  the  lease. 
[Wtlde^   C.   J.      Will   an   application  to  attorn,   not 
acceded  to,  have  that  effect?]     It  is  submitted  that  the 
application  was,  substantially,  acceded  to  by  the  tenant. 
In  Dam  d»  Brunc^  Clerk,  v.  Savolins  (a),  it  was  held, 
that  a  tenant  in  tail,  having  received  an  antient  rent  of 
iLlSs.  6d,  from  the  lessee  in  possession,  under  a  void 
lease,  granted  by  a  tenant  for  life  who  was  the  donee  of 
a  power,  the  rack-rent  value  of  the  land  being  30/.  a  year, 
coold  not  maintain  an  ejectment  laying  his  demise  on 
a  prior  day,  without  giving  the  lessee  some  notice  to 
quit,  so  as  to  make  him  a  trespasser  after  such  recogni- 
tion of  a  lawful  possession,  either  in  the  relation  of 
tenant,  or  at  least  as  continuing  by  sufferance  till  notice. 
It  is  conceived  that  the  principle  of  that  case  applies 
to  the  present.     At  what  time  can  it  be  said  that  the 
defendant  was  a  trespasser  before  the  bringing  of  the 
ejectment?     No  case  can  be  cited  wherein  the  declara- 
tion states  tlie  demise  to  be  subsequent  to  its  delivery^  (b) 
Here,  the  lessor  clearly  recognises  the  defendant  as  a 
party  lawfully  in  possession,  down  to  the  last  moment, 
ir,  instead  of  bringing    an    ejectment,   the  lessor  of 
the  plaintiff  bad   sued    in    trespass,   a  plea   of  leave 
and  licence  could  have  been  supported.     [^fVildef  C.  J. 
The  record  b  dated  the  21st  of  May,  the  demise  is  on 
the  tame  day,  and  the  last  interview  between  the  parties 
was  on  the  19tb.] 
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(a)  lOEast,i6l. 

(h)  The  time  of  the  delivery 
tf  thft  declaration  does  not  ap- 
por,  except  as  it  may  be  in- 
^(ncd  from  the  term  of  which 
thedtclanUion  is  intituled.  The 
^cdmtiQii  against  the  casual 


ejector^  served  on  the  tenant  in 
possession^  isfrequentl^  intituled 
of  a  term  anterior  to  the  demise 
hiid :  the  declaration  contained 
in  the  issue  upon  which  the  trial 
proceeds  is  always  entitled  as  of 
a  term  subsequent  to  the  demise. 
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Assuming  that  there  was  a  tenancy  from  year  to 
year,  no  disclaimer  took  place;  for,  the  tenant  could  not 
safely  pay  rent  until  the  exact  proportion  to  which 
the  lessor  of  the  plaintiff  was  entitled  in  respect  of  the 
eighty-eight  acres,  had  been  ascertained.  Upon  this 
point  the  learned  serjeant  cited  Doe  d.  Gray  v.  Stanton 
(a).  Doe  d.  Dillon  v.  Parker  (6),  and  Doe  cL  fViUianu 
y.  Cooper,  (c) 


Channel^  Serjt.,  was  heard  in  reply. 


Cur.  adv.  vult. 


Wilde,  C.  J.,  now  delivered  the  judgment  of  the 
court. 

In  this  case  the  ejectment  is  brought  to  recover  pos- 
session of  certain  farms  and  lands  situate  in  the  county 
of  Radnor y  in  the  principality  of  Wales,  in  the  occupa- 
tion of  the  defendant.    The  ejectment  came  on  to  be 
tried  in  August ^  1845,  at  the  summer  assizes  then  held 
at  PresteigUy  in  and  for  the  county  of  Radnor^  when  a 
verdict  was  found  for  the  plaintiff,  by  consent  of  the 
parties,  subject  to  an  order  of  nisi  prius,  by  which  it  was 
referred  to  a  barrister,  to  state  a  case  for  the  Opinion 
of  this  court,  and  to  state,  among  other  things,  what 
estate  and  interest  was  conveyed  by  certain  deeds  of 
settlement  therein    particularly   mentioned ;    and   the 
cause  comes  before  the  court  upon  the  special  case  stated 
by  the  referee  under  the  authority  of  the  order  of  nisi 
prius. 

The  case  states  a  number  of  deeds  connected  with  the 
title  under  which  the  less*or  of  the  plaintiff  claims,  and 
many   facts  connected   with  questions   which    existed 


(a)  Tyrwh.   <%   Gr.   1065., 
1  M.  <J'  W.  695. 

(6)  Goto,  N.  P.  C.  180. 


(c)  IM.SsO.  185.,  I  Scatty 
N.  R.  36. 
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between  the  parties  at  the  time  of  the  reference,  to 
which  it  will  not  be  necessary  to  advert  for  the  purpose 
of  the  judgment  of  the  court,  inasmuch  as,  upon  the 
argument,  the  general  title  of  the  lessor  of  the  plaintiff 
was  admitted,  and  the  questions  submitted  to  the  judg- 
ment of  the  court  were  quite  independent  of  the  matters 
referred  to,  and  were  brought  within  a  very  narrow 
compass. 

It  was  admitted,  upon  the  argument,  that  the  lessor 
of  the  plaintiff  was  tenant  in  tail  under  the  limitations  of 
certain  deeds  of  settlement,  and  that  he  was  entitled  to 
recover  in  this  action,  unless  the  defendant  could  esta- 
blish a  valid  defence  upon  the  objections  specifically 
tabmitted  to  the  court 

Alter  stating  the  facts  relevant  to  the  questions  before 
the  court  (a),  his  lordship  proceeded :  — 

Upon  these  facts,  it  was  admitted,  on  behalf  of  the 
defimdantf  that  the  lease  granted  by  Thomas  Phillips^ 
the  last  tenant  in  tail,  was  not  in  conformity  to  the 
statute,  or  valid  as  against  the  lessor  of  the  plaintiff. 
Bot  it  was  said  that  the  lease  was  voidable  only,  and 
that  an  actual  entry  was  necessary  to  avoid  such  lease, 
before  the  day  of  the  demise  in  the  declaration.  It  was 
brtber  contended,  that,  by  the  communication  set 
forth  in  the  case,  a  tenancy  had  been  created  between 
tbe  lessor  of  the  plaintiff  and  the  defendant,  which  it 
WIS  necessary  to  determine  by  a  notice  to  quit,  before 
the  lessor  of  the  plaintiff  could  recover  the  possession. 

For  the  plaintiff,  it  was  insisted  -—first,  that  the  lease 
under  which  the  defendant  claimed,  was  void,  and  re- 
<|iUTed  no  entry  to  vest  the  right  of  possession  in  the 
^fssor  of  the  plaintiff — secondly,  that  the  confession  of 
^try  in  the  consent-rule  was  conclusive  evidence  of  a 
iidSaent  entry,  if  any  were  necessary   to  entitle  the 


1847. 

Doe 
d. 

PhIIjUPS 

V. 
RoiiUNOIi. 


(a)  Suprd,  pp.  188,  189.  .' 
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1847.        plaintiff  to  recover — thirdly,   it  was  insibled  for  the 

■  plaintiff  that  no  tenancy  had  been  created  between  his 

^^^  lessor  and  the  defendant  —  fourthly,  for   the  plaintiff 

Phillips       ^^  ^^^  contended,  that,  if  any  tenancy  was  created,  the 

^'  conduct  of  the  defendant  amounted  to  a  disclaimer  to 

hold  as  tenant  to  the  lessor  of  the  plaintiff,  and  therefore 

determined  the  tenancy. 

The  title  of  the  lessor  of  the  plaintiff  being  admitted, 
as  before  stated,  it  is  only  necessary  to  consider  the 
objections  opposed  to  his  recovery  of  possession. 

The  first  objection  is,  that  the  lease  by  the  tenant  in 
tail  is  not  void,  but  voidable  only.  The  authority  cited 
for  the  proposition  was  Co,  Litt.  45.  b.  Whether  the 
whole  passage  really  establishes  the  proposition  for 
which  it  is  cited,  may  be  open  to  some  doubt,  as  ap- 
plied to  the  present  case ;  but  it  is  not  material  to  be 
considered,  as  it  was  admitted,  that,  at  all  events,  the 
lease  would  be  avoided  by  entry :  and  iQ  therefore,  a 
sufficient  entry  has  been  made,  the  question  whether 
the  lease  is  void  or  voidable,  becomes  immaterial. 

It  has  become  common  learning,  that  an  actual  entry 
is  only  now  necessary  in  one  case,  and  that  is,  to  avoid 
a  fine  with  proclamations ;  and  the  only  ground  upon 
which    it  is  held  to  be  necessary  in  that  case  is,  the 
supposed  stringency  of  the  express  words  of  the  statute 
of  fines,  4  H.  7.  r.  24.     By  that  statute,  it  is  enacted, 
'*  that,  after  the  ingrossing  of  every  fine  to  be  levied, 
'  &c.,  of  any  lands,  &c.,  the  same  fine  he  openly  and 
solemnly  read  and  proclaimed  in  the  same  court,  the 
same  term,  and  in  three  terms  then  next  following  the 
same  ingrossing  in  the  same  court,  on  four  several  days 
in  every  term,  &c.,  and,  the  said  proclamations  so  hacL 
and  made,  the  said  fine  to  be  a  final  end,  and  conclude 
as  well  privies  as  strangers  to  the  same,  except  womei:^ 
coverts  (other  than  been  parties  to  the  said  fine),  aad 
every  person  then  being  within  the  age  of  twenty- 
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years,  in  prison,  or  out  of  the  realm,  or  not  of  whole 

mind,  at  the  time  of  the  said  fine  levied,  not  parties  to 

soch  Rqc  ;   and  saving  to  every  person  or  persons,  and 

to  their  heirs,  other  than  the  parties  in  the  said  fine,  such 

right,  title,  claim,  and  interest,  as  they  have  to  or  in  the 

said  lands,  &c.,  the  time  of  such  fine  engrossed ;  so  that 

they  pursue  their  title,  claim,  or  interest  by   way   of 

action,  or  lawful  entry,  within  five  years  next  after  the 

said  proclamations  had  and  made ;  and  also  saving  to  all 

other  persons  such  action,  right,  title,  claim,  and  interest 

in  or  to  the  said  lands.  Sec,  as  first  ^hall  grow,  remain,  or 

descend,  or  come  to  them  after  the  said  fine  ingrossed 

and  proclamation  made,  by  force  of  any  gift  in  the  tail, 

or  by  any  other  cause  or  matter  had  and  made  before 

the  said  fine  levied,  so  that  they  take  their  action,  or 

pursue  their  said  right  and  title,  according  to  the  law, 

within  five  years  next  after  such  action,   right,   title, 

daim,  or  interest,  to  them  accrued,  descended,  remained, 

Edlen,  or  come." 

In  all  other  cases  where  entry  is  necessary  to  vest 
the  possession,  or  right  of  possession,  proof  of  actual 
entry  is  not  necessary ;  but  the  confession  in  the  con- 
ftnt-rule  is  deemed  to  be  suflScient  evidence  that  the 
required  entry  was  made,  (a)  The  authorities  to  this 
effect  abound.  In  Oates  d.  Wig  fall  v.  Brj/don  (^;),  a 
question  arose  as  to  the  effect  of  the  consent-rule  as  proof 
of  an  ouster  by  one  tenant  in  common,  of  another.  Lord 
Hansjkldj  after  stating  that  the  meaning  of  confessing 
lease,  entry,  and  ouster,  was,  to  bring  the  matter  to  the 
loere  question  of  the  plaintifTs  possessory  title,  said, 
that  actual  entry  was  held  necessary  to  avoid  a  fine, 
from  the  words  of  the  statute,  as  the  word  "action" 
toold  not  mean  "  ejectment."  (c)  In  all  other  cases,  the 
confession  of  lease,  entry,  and  ouster,  is  sufficient;  and 
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(a)  Tufe  iuprd,  192  (a). 
[^)  3  Burr.  1895. 


(c)  The  context  showing  that 
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so  it  is  now  settled  that  it  is  sufficient  for  an  ejectmei 

brought  for  a  condition  broken.     In  Jenkins  d.  Harr 

V.  Prichard  {a\  a  fine  had  been  levied,  and  the  cou] 

adjudged  an  actual  entry   not  to  be  necessary  to  t 

made,  in  order  to  avoid  a  fine  at  common  law,  as  thi 

was,   being   without  proclamations.     In  Goodright  i 

Hare  v.  Caior{b\  a  question  arose  whether  an  entr 

was   necessary   to    sustain   the   ejectment,  which   wa 

brought  to  recover  possession  upon  condition  broke 

by  non-payment  of  rent.     Lord  Man^ld  said :  "  W 

have  looked  very  particularly  into  the  cases  for  tw 

hundred  years  back ;  and  we  find  great  contrariety  c 

opinion,  whether  an  actual  entry  is  necessary  to  maintaL 

an  ejectment  on  a  clause  of  re-entry  for  non-payment  q 

rent :  but,  in  the  most  distant  period,  the  better  opinia 

has  been  that  it  is  not.     This  was  Lord  Hal^s  opinior 

and   is  mentioned  as   such,  and   as   that  of  L.  C. 

ScroggSf  by  Lord  Holt^  in  Little  v.  Heaton.  {c)     But  ia 

look  upon  it  as  having  been  fully  settled,  in  1703,  by  tK* 

opinion  of  all  the  judges,  upon  deliberation  and  cons 

deration  of  all  the  cases,  that  an  actual  entry  is  on% 

necessary  to  avoid  a  fine.     And  so  the  practice  faK- 

been  ever  since.     The  reason  of  the  thing  is  agreeaU 

to  the  practice ;  for,  it  is  absurd  to  entangle  men's  rigH 

in  nets  of  form  without  meaning;    and,  an  ejectm^ 

being  a  mere  creature  of  the  court,  passed  for  the  pi^ 

pose  of  bringing  the  right  to  an  examination,  an  actr 

entry  can  be  of  no  service.     In  the  case  of  fines,  it 

required  -by  a  positive  rule  of  law,  and  clearly  nee-  — 

sary  under  the  statute  4?  Ann.  c.  16."     In  Doed.  Diur^ 

V.   Watts  (rf),  a  fine  had  been  levied,  but,  before  ca 

proclamations  had  been  made,  an  ejectment  was  broug — 

and  it  was  insisted  that  the  plaintiff*  could  not  recoir^ 


(a)  2  WiU.  4i5. 
lb)  2  Dougl.  477. 


(c)  lSalk.259.y2L(LRa3fi 
750. 

(d)  QJEoit,  17, 
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for  want  of  entry  before  the  ejectment     The  court  re- 
fused a  rule  nisi,  upon  the  ground  of  misdirection  in 
ruling  that  the  confession-rule  rendered  proof  of  actual 
entry  unnecessary.      Lord   EUenborougk  said:    '^The 
statute  of  4  H.  7.  makes  a  fine  with  proclamations  a  bar, 
saving  the  rights  of  persons  who  pursue  them  by  action 
or  lawful  entry   within  a  certain  time.      In  Oates  d. 
Wigfall  V.  Brydon,  Lord  Mansfield  said  that  the  con- 
fession of  lease,  entry,  and  ouster  was  sufficient  in  all 
cases,  except  in  the  case  of  a  fine  with  proclamations^  in 
which  case  it  was  necessary  to  prove  an  actual  entry." 
In  the  note   to  Doe  d.  Ducket  v.   Watts^   it  is  said: 
''Lord  Coke  seems  to  consider  the  statute  18  Ed.  1.  as 
repealed  by  the  4  H.  ?•  c.  24.,  so  far  as  to  render  an 
entry  of  the  party's  claim  at  the  foot  of  the  fine  una- 
vailable at  this  day.     Certainly  it  must  be  unavailable 
■gainst  a  fine  levied  with  proclamations  according  to 
die  Utter  statute.     And,  since  the  statute  21  Jac.  1. 
<^16.,  the  party  having  a  right  of  entry  has  twenty 
jears  within  which   to  make  his  entry  after  his  right 
Kernes:    but,   by  the  statute  4  Ann.  c.  16.  s.  16.,  no 
dsim  or  entry  on  lands  shall  be  of  any  force  or  efiect  to 
■void  any  fine  levied  tr/M  proclamations^  or  shall  be  a 
tofficient  entry  or  claim  within  the  statute  of  Jac.  1., 
unless  an  action  shall  be  thereupon  commenced  within 
one  year  after,  &c.,  and  prosecuted  with  efiect.     Upon 
ihe  whole,  it  seems  now,  that,  for  every  purpose,  ex- 
cept that  of  avoiding  a  fine  with  proclamations^ — in  which 
case    the    statute   of    H,  7.   requires   an  entry^  —  the 
Winging  of  an  ejectment  will  serve  the  same  purpose: 
>nd,  indeed,  if  the  good  sense  of  the  thing  is  to  be 
regarded,  it  seems  better  adapted  to  answer  any  useful 
purpose  for  which  an  actual  entry  on  the  land  was  ori- 
pnally  required,  or  can  at   this  day  be  made."     See 
»l«o  the  notes  to  Duppa  v.  Jbfayo,  1  IVms.  Saund.  287. 
n.  (16). 
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Even  if  any  question  could  now  be  made,  whether  an 
entry  is  necessary  to  avoid  a  fine  at  common  law,  it 
seems  perfectly  clear^  that,  in  all  other  cases  where  entry 
is  necessary,  the  confession  in  the  rule  is  sufficient  evi- 
dence of  the  fact  of  such  entry.  We,  therefore,  think 
there  is  no  objection  to  the  plaintifPs  recovery,  upon 
the  ground  that  he  has  not  proved  a  sufficient  entry ; 
if,  indeed,  entry  was  necessary. 

Upon   the  objection  urged,  that  an    undetermined 
tenancy  existed  on  the  day  of  the  demise,  we  are  of 
opinion  that  no  tenancy  was  ever  created  between  the 
parties.     The  utmost  extent  of  the  evidence  is,  to  show 
a  negotiation  between  the  parties  with  a  view  to  a  de- 
mise,  if  the  parties  could  agree,  and  that  such  negotia- 
tion was  determined  by  the  defendant's  acts  and  refusal 
to  pay  rent  to  the  lessor  of  the  plaintiff.     The  negotia- 
tion had  not  advanced  to  the  adjustment  of  the  amount  of 
rent,  or  any  of  the  other  material  terms  of  tenancy.  It  is 
plain  that  the  defendant  did  not  consider  that  he  had 
become  tenant  to  the  lessor  of  the  plaintiff;  as,  if  be  had 
so  become,  he  could  have  had  no  pretence  for  refusing  to 
pay  the  lessor  of  the  plaintiff  any  rent,  upon  the  ground 
of  an  adverse  claim,  which  he  peremptorily  did:  but, 
if  the  defendant  did  hold  as  tenant  to  the  lessor  of  the 
plaintiff,  by  agreement  made  between  them,  in  that  case 
the  setting  up  an  adverse  title  as  a  ground  for  refusing 
to  pay  any  rent  to  the  plaintiff,  was  a  disclaimer  of  his 
then  holding  as  tenant  to  the  plaintiff.  In  Doed,  Calvert 
V.  Frawd  (a),  and   most   of  the  other  cases  where  the 
question  of  disclaimer  has  arisen,  the  parties  in  posses- 
sion  have   not  claimed  to  be   tenants  under  contracts 
made  with  the  persons  asserting  a  right  of  entry  h 
force  of  the  disclaimer;  but  the  claim  of  tenancy  b 
such  persons  was  by  operation  of  law,  by  virtue  of  corx* 
tracts  of  demise  and  tenancy  made  with  other  persox^s 

(a)  4  Bingh.  457->  IM.S^P.  480. 


•  *' 


10  VICTORIA. 

through  or  under  whom  the  parties  claim  who  insist  on 
the  right  of  possession :  but,  in  this  case,  the  defendant 
claims  to  retain  possession  upon  the  ground  that  he  has 
agreed  to  hold  the  land  as  tenant ;  and^  when  a  person 
to  circumstanced  says,  as  the  defendant  did,  '^  I  will  pay 
you  no  rent  until  it  is  settled  who  is  entitled  to  the  pro- 
perty, and  will  then  pay  to  the  person  who  shall  esta- 
blish his  title  thereto,"  — -  we  think  this  must  be  deemed 
to  be  a  disclaimer  of  an  existing  relation  of  landlord  and 
tenant,  and  a  putting  of  the  person  of  whom  he  now  pro- 
fesses to  hold  as  tenant,  to  the  proof  of  his  title ;  and  he 
GUDot,  therefore,  effectually  resist  an  ejectment  made 
necessary  by  his  own  conduct,  in  repudiating  a  title  under 
which  he  claims  to  retain  possession  of  the  land. 

We  think  that  the  relation  of  landlord  and  tenant 
nerer  existed  between  the  lessor  of  the  plaintiff  and  the 
defendant ;  and  that,  if  it  ever  did  exist,  it  was  deter- 
mined by  conduct  of  the  defendant  which  amounted 
to  a  disclaimer  of  holding  the  land  as  tenant  of  the  lessor 
of  the  plaintiff. 

We,  therefore,  are  of  opinion  that,  the  lessor  of  the 
plaintiflTs  title  to  the  land  being  admitted,  the  defendant 
has  failed  to  establish  any  ground  entitling  him  to  retain 
the  possession  as  against  the  lessor  of  the  plaintiff.  The 
po&tea,  therefore,  must  be  delivered  to  the  plaintiff. 

Postea  to  the  plaintiff. 
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FRANaS  V.   DODSWORTH. 


Although  a  J)EBT,  for  64/.  85.  4i  —  21L  4*.  2d.  for  the  price 

*^**d^"^  and  value  of  work  done  and  materials  for  the  same 

insolvent  provided  by  the  plaintiff  for  the  defendant,  at  his  request; 

debtors  act,  SL  for  interest ;  and  82/.  45.  2d.  for  money  foand  doe 

c  110   d^'*      "P^"  ^"  account  stated. 

not  operate  as       The  defendant  pleaded  —  first,  as  to  the  debts  in  the 

a  complete       declaration  mentioned,  and  all  damaises  sustained,  by  the 

extinguish-  i  .     .«.i  #.    ,  i  #. 

mentof  adebt  pl&^n^u  by  reason  of  the  nonpayment  thereof,  except  as 

scheduled,  the  to  so  much  of  the  debts  and  causes  of  action  in  the 

entid^  to  declaration  mentioned  as  related  to  the  sum  of  10/L,  parcel 

plead  such  of  the   moneys  in  the  declaration  mentioned,  and  all 

debt  by  way  damages  by  the  plaintiff  sustained  by  reason  of  the  non- 

an  action  payment  of  the  said  sum  of  10/.,  parcel,  &c.  never  indebted; 

brought  —  secondly,  as  to  the  debts  in  the  declaration  mentioned, 

against  hira  ^^^  ^^^  damages  sustained  by  the  plaintiff  by  reason  of 

vent  for  a  de-  the  nonpayment  thereof,  except  as  in  the  introductory 
niand  accru- 
ing subsequently  to  his  discharge. 

To  debt  for  64/.  8«.  4cf.,  for  work  and  laboiu*,  interest,  and  on  an  account  stated, 
the  defendant  pleaded  —  first*  except  as  to  1 OJ.,  never  indebted  —  leoondlj^  a 
set-ofip  of  '^  a  sum  equal  to  the  amount  of  all  the  debts  in  the  declaration  men- 
tioned," &c.,  except  as  aforesaid,  for  work  and  labour  as  a  surgeon  and  apothe- 
cary, &c.  —  thirdly,  as  to  1 0/.,  payment  into  court. 

The  plaintiff  joined  issue  on  the  first  plea,  took  the  10/.  out  of  court,  and 
replied  to  the  second,  as  to  30/.  12«.  6</.,  parcel,  &c.,  that,  on  &c.,  he  the  plaindfi^ 
then  being  an  insolvent  debtor  in  actual  custody,  &c.,  was  duly  discharged, 
according  to  the  1  &  2  Vict,  c,  110.,  of  and  from  the  said  sum  of  30L  ISt.  6d,, 
and  that  the  said  order  and  discharge  still  remained  in  full  force,  ^'  and  that  thU  the 
plaintiff  icas  ready  to  verify  ;^*  and  that  he  the  plaintiff  never  was  indebted  in  the 
residue  of  the  money  alleged  in  the  second  plea  to  be  due  from  him  to  the  plain- 
tiff, concluding  to' the  country :  — 

Held,  that  the  replication  was  bad  on  special  demurrer,  for  not  setting  out  the 
several  matters  necessary  to  shew  that  the  plaintiff  was  entitled  to  his  discharge 
under  the  statute,  or  that  he  had  duly  complied  with  its  requisitions. 

Whether  the  double  conclusion  was  good,  or  whether  the  whole  ought  to  have 
concluded  to  the  court,  qwere. 

QuarCf  as  to  the  right  of  a  defendant  to  demur  to  part  of  an  entire  replication^ 
and  to  join  issue  upon  the  residue. 
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part  of  the  first  plea  was  excepted,  that  the  plaintiff, 
before  and  at  the  time  of  the  commencement  of  this  suit, 
was,  and  still  is,  indebted  to  the  defendant  in  a  large 
sum  of  money,  to  wit,  a  sum  of  money  equal  to  the 
amoant  of  all  the  debts  in  the  declaration  mentioned, 
and  all  damages  sustained  by  the  plaintiff  by  reason  of 
the  nonpayment  thereof,  except  as  aforesaid,  for  the 
work  and  labour,  care,  diligence,  journeys,  and  attend- 
ance of  the  defendant  done,  performed,  and  bestowed  as 
a  surgeon  and  apothecary,  for  the  plaintiff,  and  at  his 
request,  and  for  divers  medicines  and  other  necessary 
things  before  that  time  found  and  provided,  administered, 
delivered,  and  applied  by  the  defendant  for  the  plaintiff, 
and  at  his  like  request;  and  for  other  work  done,  and 
Hiaterials  for  the  same  provided,  by  the  defendant  for  the 
phintifl^  at  his  request ;  and  for  goods  sold  and  delivered 
bjr  the  defendant  to  the  plaintiff,  at  his  request ;  and  for 
moiiey  due  and  owing  from  the  plaintiff  to  the  defendant 
OQ  an  account  then  stated  between  them ;  which  sum  of 
Bioney  so  due  and  owing  from  the  plaintiff  to  the  defen- 
dant as  aforesaid  equals  the  amount  of  the  debts  in  the 
declaration  mentioned,  and  all  damages  sustained  by  the 
plaintiff  by  reason  of  the  nonpayment  thereof,  except  as 
•ibresaid,  and  out  of  which  sum  of  money  so  due  and 
oiring  from  the  plaintiff  to  the  defendant  he  the  defen- 
dant is  ready  and  willing,  and  hereby  offers  to  set  off 
nd  allow  to  the  plaintiff  the  full  amount  of  the  said 
debts  and  damages,  except  as  aforesaid,  according  to  the 
fcrm  of  the  statute  in  such  case  made  and  provided ; 
^trification; — thirdly,  as  to  the  residue  of  the  debts  and 
cuues  of  action  so  excepted  in  the  introductory  part  of 
d^  said  first  and  second  pleas  as  aforesaid,  payment  into 
Gout  of  lOL  and  (a)  never  indebted  uUra  that  sum. 
The  phdntiff  joined  issue  on  the  first  plea,  took  out  of 


1847. 
Francis 

V. 
DODSWOTBH. 


(«)  This  laUer  negative  ia  merely  a  repetition  of  the  first  plea. 
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184* 7.        court  the  10/.,  and  replied  to  the  second  plea  as  follows: 

—  "  And,  as  to  the  second  plea  of  the  defendant,  the 

FiiANcis  plaintiflF  says,  that,  after  the  sum  of  30/.  125.  6rf.,  parcel 
DoDswoRTH.  of  the  sum  of  money  stated  in  the  second  plea  of  the 
defendant  to  be  due  and  owing  from  the  plaintiff  to  the 
defendant  had  become  due  and  owing  from  the  plaintiff 
to  the  defendant,  to  wit,  on  the  31st  of  March^  1843,  by 
a  certain  order  then  made  by  the  court  for  the  relief  of 
insolvent  debtors,  held  at  &c.,  the  plaintiff,  then  being 
an  insolvent  debtor  in  actual  custody,  and  a  prisoner  in 
the  debtors*  prison  for  London  and  Middlesex^  in  the  city 
of  London^  was  duly  discharged,  according  to  a  certain 
act  of  parliament  made  and  passed  in  a  certain  session 
of  parliament  holden  in  the  first  and  second  years  of  the 
reign  of  the  now  Queen  (a)  ^  for  abolishing  arrest  on 
mesne  process  in  civil  actions,  except  in  certain  cases, 
for  extending  the  remedies  of  creditors  against  tlie  pro« 
perty  of  debtors,  and  for  amending  the  laws  for  the 
relief  of  insolvent  debtors  in  England^*  of  and  from  the 
said  sum  of  30/.  125.  6t/.,  parcel  &c;  with  this^  that  the 
said  order  and  discharge  still  remain  in  full  force ;  and 
this  the  plaintiff  is  ready  to  verify;  and  that  be  the 
plaintiff  never  was  indebted  to  the  defendant  in  the 
residue  of  the  sum  of  money  stated  in  the  second  plea  of 
the  defendant,  to  be  due  and  owing  from  the  plaintiff  to 
the  defendant,  in  manner  and  form  as  the  defendant  has 
'  in  his  said  second  plea  in  that  behalf  alleged ;"  conclud- 
ing to  the  country. 

To     this    replication    the    defendant    rejoined    by 
demurring  specially  to  the  first  part  {b\  assigning  for 

(a)  1  (^*  2  Vict*  c,  110.  was  allowed  to 'amend  his  re^ 

(6)  The  defendant  had  ori-  joinder  by  confining  bis  demur- 

ginally  demurred  to  the  whole  rer  to  that  part  of  the  replica* 

replication,  and  had  also  joined  tion  upon    which    he  did   not 

issue  upon  that  part  of  the  re-  take  issue.     The  additions  in 

plication    which    concluded  to  italics    were    thereupon   intro- 

the  country ;   but    afterwards  duced.    Vide  post,  S24y  n.  (6). 


Frawcis 

V. 
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causes  of  demurrer,  that  the  gist  and  substance  of  the        1847. 
second  plea  is,  the  allegation  that  a  certain  sum  due 
and  owing  from  the  plaintiff  to  the  defendant  equals  the 
amount  of  the  moneys  due  from  the  defendant  to  the    Dodsworth 
plaintiff,  as  alleged  in  the  declaration,  whereas  the  said 
part  of  the  said  replication  does  neither  traverse  the  said 
allegation  nor  confess  and  avoid  the  same,  and  t/ie  said 
part  of  the  said  replication  is  an  argumentative  manner 
of  putting  in  issue  the  fact  whether  the  sum  in  the  said 
second  plea  mentioned  does  or  does  not  equal  the  moneys 
m  the  declaration  mentioned,  and  that  it  is  quite  con* 
sistent  with  the  truth  of  the  said  part  of  the  said  replica- 
tioo,  that  the  remaining  part  of  the  sum  in  the  said  plea 
alleged  to  be  due  from  the  plaintiff  to  the  defendant, 
after  deducting  the  said  sum  of  30/.  125.  6^.,  parcel  &c., 
equals  the  debts  and  damages  in  the  declaration  men- 
tioned (a);  that  the  defendant,  in  his  said  second  plea, 
does  not  aver  that  the  sum  due  from  the  plaintiff  to  the 
defendant  does  not  exceed  the  debts  and  damages  in  the 
dedaration  mentioned,  or  that  it  is  equal  to  such  debts 
and  damages  and  no  more,  but  offers  to  allow  the  amount 
due  to  the  plaintiff  out  of  the  said  sum  which  is  alleged 
to  be  equal  in  amount,  and  may  be,  consistently  with  the 
aid  second  plea,  much  more  than  equal,  to  the  debts 
and  damages  in  the  declaration  mentioned ;  that  the 
plaintiff  ought  to  have  replied  in  one  entire  replication 
to  the  said  second  plea,  and  not  to  have  divided  the  said 
second  plea  into  separate  parts,  in  order  to  answer  each 
of  the  parts  separately  {b) ;  that  the  said  part  of  the 
plication  tenders  immaterial  issues,  inasmuch  as  the 
plaintiff  may  succeed  on  either  of  such  issues,  and  yet 

(•)   It  18   quite    consistent  (6)  This  objection,  though 

^tbetnithof /y^Mufpar^of  retained   in    the   amended   re- 

t^  iiid  replication,  but  it  does  joinder,  is  an  objection  to  the 

^tppetr  to  be  consistent  with  entire  replication,  upon  part  of 

^  «Wb  replication.  which  issue  is  joined. 
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1847.        may  be  indebted  to  the  defendant  in  a  sum  equal  to  the 
^  debts  and  damages  in  the  declaration   mentioned  (a) ; 

RAN0I8      ^j^^j  ^^  plaintiff,  in  the  said  part  of  the  replication,  has 
DoDswoBTH.   not  averred  that  he  never  was  indebted  in  any  sum 
which,  together  with  the  said  sum  of  S(M.  125.  6d.y  equals 
the  debts  and  causes  of  action  in  the  declaration  men- 
tioned (a) ;  that  the  plaintiff  has  not,  in  the  said  part  of 
his  said  replication,  shewn  how  or  in  what  manner  the 
plaintiff  was  discharged  from  the  said  sum  of  SQL  \2s.  6d, 
or   that  the  plaintiff  was  in   any  manner  entitled  to 
relief  under  or  by  virtue  of  the  said  act  of  parliament, 
or  that  the  plaintiff  had  in  any  manner  complied  with 
the   provisions  of  the  said  act,  or   that   the   plaintiff 
had  given  the  proper  notices  required   by   the    said 
act,  or  that  the  plaintiff  had  inserted  the  said  sum  of 
30/.  1 2s.  6d^  or  any  sufficient  description  thereof,  or  of 
his  said  debt  due  and  owing  to  the  defendant,  in  his 
schedule  as  such  insolvent  debtor;  that  the  second  part 
of  the  plaintiJTs  replication  ought  to  Juxoe  formed  one 
entire  whole  with  tlie  first  part  of  the  replication  (a);  that 
the  plaintiff  ought  not  to  have  concluded  the  first  part  of  his 
replication  with  a  verification^  in  the  manner  he  has  done^ 
without  including  therein  the  last  part  of  his  said  replice^ 
tion  (a)  /  that  the  defendant  cannot  take  any  proper  issue 
on  the  replication  as  notx  drawn,  for,  whether  an  issue 
taken  on  the  first  part  of  the  replication  should  be  found  in 
favour  of  the  plaintiff  or  defendant,  it  would  not  affect  the 
truth  of  the  plea  {a);  that  the  first  part  of  the  replication 
professes  to  answer  the  whole  plea,  whereas  it  only  in  fact 
answers  part  of  such  plea ;  and  that  the  said  replication  is 
in  other  respects  uncertain,  informal,  and  insufficient,  (a) 
To  the  replication  of  the  plaintiff  as  to  the  residue 
of  the  sum  of  money  stated  in  the  said  second  plea  to  be 

(a)  This  objection,  though     entire  replication,  upon  part 
letained  in   the  amended  re-     which  issue  is  joined, 
joinder,  is  an  objection  to  the     224,  n. 
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doe  and  owing  from  the  plaintiff  to  the  defendant,  and  1847. 

which  the  phiintiff  had  prayed  might  be  inquired  of  by  ■ 

the  coontry,  the  defendant  did  the  like.  Francis 

The  plaintiff  jomed  in  demurrer.  Dodswobth 
The  case  was  argued  in  Hilary  term  last,  before  Wilde^ 

C  J.,  and  MatiUf  Cresswell,  and  F.  Williams^  JJ. 


r.  Jdnesj  in  support  of  the  demurrer.  The  replica- 
tion is  bad  both  in  substance  and  in  form.  The  statute 
I  &  2  Vict.  c.  Up.  does  not  in  any  way  interfere  with 
the  right  of  set-off,  or  prevent  a  party  sued  by  an  insol- 
vent debtor,  from  setting  off  a  debt  due  to  him  from  the 
imolTent,  although  be  may  not  be  able  to  enforce  his 
diim  against  him  by  action.  The  9 1st  section  provides 
thtt  no  writ  of  ^  Jo*  or  elegit  shall  issue  against  any 
person  who  has  become  entitled  to  the  benefit  of  the  act. 
The  remedy  of  set-off,  however,  is  collateral.  If  one 
who  has  taken  the  benefit  of  the  insolvent  act  will  deal 
with  a  former  creditor,  by  giving  him  credit,  he  enables 
hun  to  set  up  the  old  debt  as  an  answer  to  a  claim  on 
the  new  account :  and  probably  this  was  contemplated 
and  intended  by  the  legislature.  In  Phillips  v.  Sheroille 
(a),  it  was  held  to  be  no  objection  to  a  distress  for  rent, 
thit  the  tenant,  after  the  rent  had  become  due,  petitioned 
the  insolvent  debtors  court,  under  the  1  &  2  Vict.  c.  1 10., 
imerted  the  amount  thereof  in  his  schedule  as  a  debt, 
was  opposed  in  respect  of  it  by  the  landlord,  and  ob- 
tabed  his  discharge.  Lord  Denman^  in  giving  the 
judgment  of  the  court,  there  observes :  ^^  It  was  said, 
opoD  the  argument,  that,  as  the  person  of  the  tenant  was 
protectedf  after  his  discharge,  against  all  proceedings  in 
mpect  of  debts  mentioned  in  the  schedule,  and  as  his 
btnre  effects  were  protected  from  process  of  execution, 
except  upon  the  judgment  confessed  to  the  provisional 

(a)  6  Q.  J7.  944. 
p  4 
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1S47.  assisnee,  the  remedj  br  distress  was  gone  also;  and 
thai,  br  the  opentioo  of  the  insolTadt  debtors  act,  the 
debt  vas,  for  aD  purposes  of  remedr,  except  under  that 
act,  Tirtoall  T  extmgiiishcd.  That  may  be  so  as  br  as 
regards  the  Temedj  bj  action,  bat  not  as  r^ards  the 
remedy  br  distress.  The  rent  itself  was  not  extinguished; 
and  the  remcdT  br  distress  is  whollv  collateral  to  the 
remedy  by  action.  It  was  decided  in  Briggs  x,  &Rcry(a), 
and  AVsctofi  t.  SccU  {b)j  that  the  discharge  of  the 
person  of  the  tenant  onder  the  bankrupt  acts,  does  not 
take  away  the  right  of  distress :  and  upon  that  part  of 
the  case  there  is  a  periect  analogy  between  a  dischai^ 
under  the  bankrupt  acts  and  a  discharge  under  theinsol- 
Tent  acts.'* 

The  next  objection  is,  that,  even  if  the  replicatkm  be 
good  in  substance^  it  is  bad  in  point  of  ibrm.  It  assumes 
to  use  by  way  of  replicatioo,  that  which  the  statute  only 
giTes  by  way  of  plea.  The  91st  section  enacts,  ^  that, 
if  any  suit  or  action  shall  be  brought,  &&«  against  any 
such  person.  Sec,  for  any  such  debt,  Slc,  it  shall  be 
lawlbl  for  such  person,  SlC,  to  plead  generally  that  such 
person  was  duly  discharged,  according  to  this  act,  by  the 
order  of  adjudication  made  in  that  behalf  and  that  such 
order  remains  in  force,  without  pleading  any  other 
matter  specially,**  &c.  This  replication,  to  be  good, 
must  be  good  at  comnKm  law.  It  should  clearly  shew 
the  jurisdiction  of  the  insolrent  debtors  court.  This  it 
does  not  do.  For  instance^  it  does  not  appear  that  the 
plaintiff  petitioned  the  court;  for,  it  is  quite  consistent 
with  all  that  is  stated,  that  he  did  not  apply  to  the  court 
by  petition.  The  replication  also  omits  to  state  a  Tariety 
of  other  matters  which  are  essential  as  conditions  prece- 


(a)  8  M.  .V  r.  7e<).  diequer  Chamber.  10  M.  4*  r. 

(b)  9  If.  .S    iT.  454;  af.      471. 
filmed,  on  emr.  in  the  Ex* 
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dent  to  give  that  court  jurisdiction,  and  to  entitle  the        ]  847. 

party  to  his  discharge.     [F.  miliams^  J.     The  replica-        

lion  does  not  state  that  the  party  was  in  prison  "  for  or      Francis 
by  reason  of  any  debt"]  Dodsworth. 

Another  objection  taken  to  the  replication,  was,  that 
it  was  not  restricted  to  giving  an  answer  as  to  the 
S02.  \2s.  6d.^  but  professed  to  answer  the  whole  of  the 
ieoood  plea. 

Manning,  Seijt,  contrd.    The  effect  of  the  91st  sec-      jan.  28. 
tion  of  the  1   &  2  Vict  c.  110.  clearly  is,  to  bar  all 
actions  for  the  recovery  of  debts  in  respect  of  which  the 
dd>tor  has  obtained  his  discharge.     The  question  is, 
whether  the  statute  meant  to  leave  him  still  subject  to  a 
set-off  in  respect  of  the  same  description  of  debts.     It 
may  be  conceded  that  the  remedy  by  distress  is  not 
taken  away  by  the  tenant's  discharge :  but  the  reason  of 
that  is,  that  the  land  is  a  collateral  security  for  the  rent. 
It  is  clear  that  riens  in  arrere  could  not  be  pleaded ;  for, 
if  it  might  be  by  the  tenant,  it  might  be  equally  so  by  a 
stranger.     [Maide,  J.    There  may  be  a  rent-charge,  for 
vhich  no  action  would  lie.     Such  a  debt  would  not  be 
hin^  by  a  discharge  under  the  insolvent  debtors  act. 
Why,  then,  should  a  rent  better  secured,  —  viz.  by  the 
land,  and  also  by  the  personal  liability  of  the  tenant,  -« 
be  barred  ?]  No  doubt,  that  is  so.  But  the  right  oi$et-cff 
is  strictly  analogous  to  the  right  of  action.     [^Maide^  J. 
The  statute  does  not  say  that  no  action  shall  be  brought 
in  respect  of  any  debt  inserted  in  the  schedule,  but  only, 
that,  if  any  action  shall  be  brought,  it  shall  be  lawful  for 
the  insolvent  to  plead   that  he   was  duly  discharged 
according  to  the  act.     The   statute  of  limitations,  2] 
Jsc.  1.  c.  16.,  applies  to  a  replication  to  a  set-off  as  well 
as  to  a  plea.]     The  courts  allow  the  statute  of  limitations 
^  be  replied  to  a  plea  of  set-off,  because  the  2  G.  2. 
^^•s.13.  speaks  of  mutual   debts.     The   set-off  is 
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184<7.        considered  in  the  nature  ofa  cross  action.  [V.  Jfilliana^ 

Lord  Tenterden  seems  to  have  entertained  a  doubt  as 

Francis       ^|jg  application  of  the  statute  of  James  to  a  replicatioi 

DoDsw'oRTH.    ^^^9  ^^^  ^  ^'  *•  ^-  ^**  ^'  *•  pj'ovides,  that  the  recifc 
acts  of  21  Jac.   1.  c,   16.,  and  10  Ccnr.  I.  sess.  2.  c 
(Irish),  and  that  act,  ^*  shall  be  deemed  and  taken  to  ap| 
to  the  case  of  any  debt  on  simple  contract  alleged 
way  of  set-ofF  on  the  part  of  any  defendant)  either 
plea,  notice,  or  otherwise."     The  general  understand 
of   the  profession,   however,  undoubtedly  is   (hat 
statute  of  limitations  does  apply  to  a  replication  to  a]p 
of  set-off.]  The  1  &  2  Fia.c.  1 10. 5.87.  provides  that  t 
prisoner,  before  adjudication,  shall  execute  a  warrant) 
attorney  to  confess  judgment  for  the  amount  of  the  debt 
stated  in  his  schedule ;  and  that,  ^^  if  at  any  time  it  shi 
appear  to  the  satisfaction  of  the  court  that  such  prisooc 
is  of  ability  to  pay  such  debts,  or  any  part  thereof,  < 
that  he  is  dead,  leaving  assets  for   that  purpose^  tl 
court  may  permit  execution  to  be  taken  out  upon  sue 
judgment  for  such  sum  of  money  as,  under  all  the  ci 
cumstances  of  the  case,  the  said  court  shall  order/'  & 
The  practice  of  the  commissioners  under  this  section  i 
so  to  exercise  the  discretion  vested  in  them  as  not 
deprive  the  insolvent  of  the  means  of  supporting  I 
family.     IF.  Williams^  J.,  referred  to  the  case  of  JPo 
v.  Donifbrd  (a),  where  it  was  held  that  a  dischaq 

'  under  the  insolvent  act,  cannot  be  given  in  evid^i 

under  the  replication  of  non  indebitatus  to  a  plea  of  wt 
off,  but  must  be  replied  specially ;  and  where  Patteson^ « 
says :  <^  In  the  case  of  Chappie  v.  Durston  (6),  the  coa 
of  Exchequer  treated  a  plea  of  set-off  as  if  it  had  been 
cross  declaration ;  and,  if  that  were  so,  it  is  quite  cle 
that  the  replication  would  be  insufficient,  as  the  case  < 
Bircham  v.  Creighton  (c)  is  an  authority,  if  any  we 

(a)  15  Law  J.,  N.  S.,  Q.B.  (b)  i  C.  Sf  J.  1. 

172.     Since  reported  8  Q,  B.  (c)  10  Bingh.  11.,  3  Jf. 

583.  Scott,  345. 
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wanting  to  shew  that  a  discharge  under  the  insolvent        1847* 
act  would  not  be  admissible  under  a  plea  of  nil  debet,  or        ■ 
tamyuam  indebitatus,  or  non  assumpsit.     Our  decision,       Franoir 
however,  with  reference  to.  this  principle,  on  the  autho-  .  ]>od8wobth. 
rity  of  the  above  cases,  does  not  go  the  length  of  esta- 
Uisbing  that  it  is  necessary,  in   replying  a  discbarge 
under  the  insolvent  act  to  a  plea  of  set-off,  to  set  out  all 
the  proceedings  under  the  insolvent  act.     On  the  con- 
trary, if  the  decision  in  Chappie  v.  Durston  amounts  to 
a  decision  that  a  plea  of  set-off  is  a  cross  declaration, 
then  it  may  be  that  the  replication  to  such  a  plea  might 
be  in  the  form  which  the  act  gives  as  the  form  of  a  plea 
to  a  declaration."     iMaule,  J.     My  brother  Patteson  is 
not  there  speaking  of  a  matter  of  law  well  established ; 
he  b  merely  giving  utterance  to  a  speculative  opinion. 
I  ioclme  to  think  that  the  replication  here  should  have 
Kt  op  the  discharge  under  the  insolvent  act  as  to  the 
SQL  12;.  6£{.,  and  denied  that  the  residue  of  the  sum 
mentioned  in  the  plea  exceeded  the  sum  demanded,  con- 
doding  to  the  court,  and  not  to  the  country ;  and  that 
the  rejoinder  should  hare  traversed  either  of  these  alle- 
gations, —  both  being  necessary  to  make  the  replication 
a  good  answer  to  the  plea.]     Possibly  the  replication 
might  have   properly   concluded  with   a   verification; 
thoDgfa  Blakedey  v.  Smallwoad  {a)  seems  to  be  an  autho- 
rity to  the  contrary.     There,  a  declaration  in  assumpsit 
contained  counts  for  goods  sold,  and  on   an  account 
stated  between  the  plaintiff  and  B,,  and  a  count  on  an 
aooount  stated  between  the  plaintiff  and  the  defendants, 
as  executors  of  B,,  assigning  a  general  breach :  the  de- 
(ndant  pleaded,  to  the  whole  declaration,  a  set-off  for 
OMmey  due  on  an  account  stated  between  the  plaintiff 
tnd  E,  payable  on  request,  and  remaining  unpaid  to  B,, 
uvd  to  the  defendants,  as  executors,  at  the  commence- 

(a)    S(i.B.  53S.,15  Law  J.y  N.  S^Q.  3.  185. 
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IS^i.        ment  of  the  suit:  the  plaintiff  replied,  as  to  parcc 
the  causes  of  set-off,  the  statute  of  limitations,  and,  a 
the  residue,  that  the  plaintiff  was  not  indebted  to  A, 
DoDstroBTH.    is  indebted  to  the  defendants  as  executors,  conclad 

with  a  verification  :  and  it  was  held,  on  special  demur 
that  the  latter  part  of  the  replication  was  bad,  and  t 
it  should  have  concluded  to  the  country. 

The  learned  serjeant  further  contended  that  the 
plication  was  not  obnoxious  to  the  charge  of  duplic 
the  whole  forming  but  one  entire  answer  to  the  pi 
and  that,  at  all  events,  all  objections  thereto  that  w 
curable   by   pleading  over,  were  cured   by  the   is 
joined  at  the  conclusion  of  the  rejoinder.     Upon 
former  argument  (a),  the  court  decided  that  the  del 
dant  could  not  retain  his  demurrer  to  the  whole  re; 
cation,  in  conjunction  with  an  issue  taken  upon  par 
the  same  replication ;  and  directed  that  he  should  eit 
confine  his  demurrer  to  the  first  part  of  the  repii 
tion,  or  strike  out  the  issue  taken  upon  the  second  \ 
of  the  replication.     He  has  done  neither  the  one 
the  other,  and  the  record  still  exhibits  the  somew 
unusual  spectacle  of  a  demurrer  and  an  issue  upon 
same  matters.     It  is  impossible  that  there  can  be  ju 
ment  for  the  defendant  upon  this  record.     There  m 
be  either  judgment  for  the   plaintiff,  or  an  award 
repleader.     He  referred  to  Parker  v.  Atfeild  (6), 
note   to  Hancock  v.  Pramd  (c),   Comyns^s   Digest  ( 
CamjJion  v.  BentUy  {e\  Fairthonie  v.  Donald  (g),  Fiv 
V*  Jenkins  {h)^  Salomons  v.   Lyon   (;),   and  John 
Pttsetds  case,  {k) 


(a)  Post,  224.  (6).  {g)  \S  M.S^  W.  424. 

(6)  1    Salk.    312.,   Sir    W.  (A)  3  Ad.  6;  E.  741.,  5 

JoneSf  91-  ^  ^'  !*• 

(c)  1  Wms.  Saund  SS3.  (7).  (t)  1  East,  S69. 

Id)  Tit.  Pleader  (2  D.  9.)*  (^>  M.  21  H.  7,  fo.  30, 

(c)  1  Esp.  N.  P.  C.  343.  10. 
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1847'.        ment  of  the  suit:  the  plaintiff  replied,  as  to  parcel c^^ 
the  causes  of  set-off,  the  statute  of  limitations,  and,  as  !.« 
the  residue,  that  the  plaintiff  was  not  indebted  to  £., 
DoDBwoRTH.    is  indebted  to  the  defendants  as  executors,  concIudiKB^ 

with  a  verification :  and  it  was  held,  on  special  demurre  a-, 
that  the  latter  part  of  the  replication  was  bad,  and  thsit 
it  should  have  concluded  to  the  country. 

The  learned  serjeant  further  contended  that  the  r^s- 
plication  was  not  obnoxious  to  the  charge  of  duplicit,,^** 
the  whole  forming  but  one  entire  answer  to  the  plec^' 
and  that,  at  all  events,  all  objections  thereto  that  ver:=^^ 
curable   by   pleading  over,   were  cured   by  the   issi^*^® 
joined  at  the  conclusion  of  the  rejoinder.     Upon  tlr^^® 
former  argument  (a),  the  court  decided  that  the  defei 
dant  could  not  retain  his  demurrer  to  the  whole  repll 
cation,  in  conjunction  with  an  issue  taken  upon  part 
the  same  replication ;  and  directed  that  he  should  eitbe 
confine  his  demurrer  to  the  first  part  of  the  repli< 
tion,  or  strike  out  the  issue  taken  upon  the  second  pai 
of  the  replication.     He  has  done  neither  the  one  nu^ 
the  other,  and  the  record  still  exhibits  the  somcwhi 
unusual  spectacle  of  a  demurrer  and  an  issue  upon  th 
same  matters.     It  is  impossible  that  there  can  be  jud» 
ment  for  the  defendant  upon  this  record.     There  mu^    st 
be  either  judgment  for  the   plaintiff,  or  an  award  ^i^of 
repleader.     He  referred  to  Parker  v.  Affeild  (6),  tl        Je 
note   to  Hancock  v.  Prorxd  (c),   Comyns^   Digest  (eiflBJ^ 
Camjjion  v.  BentUy  (e*),  Fairthornc  v.  Dofiald  (g),  Vivir     ^h 
V.  Jenkins  {li\  Salomotis  v.   Lyon   (i),   and  John  ^^De 
Pttset&s  case,  {k) 


(a)  Post,  224.  (6).  {g)  IS  M.S^  W.  424. 

(6)  1    SaUc.    312.,   Sir    W.  {h)  S  Ad.  6^  E.lU.yb      N. 

Jones,  91.  S^  M.  14. 

(c)  1  Wms.  Saund  333.  (7).  (f)  1  East,  369. 

(d)  Tit.  Pleader  (2  D.  90*  (^)  ^'  21  //.  7,  A  50,  pL 


(e)  1  Esp.  N.  P.  C.  343.         10. 
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7.  nhnes  (die  next  day),  in  reply,  insisted,  upon  the 
tbority  of  Briscoe  v.  HiU  (a),  that  the  replication  was* 
d  for  not  tendering  an  issue  as  to  the  equality  of  the 
ebt  alleged  to  be  due  to  the  plaintifF  with  thatdueyro/n 
im.     The  point  of  equality  is  neither  confessed  nor 
2B.Toided*     [  Wildej  C.  J.     Does  not  modo  et  formd  meet 
"dat?    MauUf  J*     By  replying  that  he  is  not  indebted 
i  m  the  residue,  the  plaintiff  says,  in  effect,  that  he  never 
*was  so  indebted  as  stated  in  the  plea.     It  is  the  negative 
fwhat  is  alleged.     Still,  I  think  the  replication  should 
concluded  with  a  verification  of  the  whole.     V.  Wil" 
tdams*    Suppose  the  plea  had  set  off  a  judgment  debt, 
auid  m  8imple-^x)ntract  debt  barred  by  the  statute  of 
1  imitations ;  must  not  the  plaintiff  have  replied  nid  tiel 
r«ord  to  part,  and  the  statute  as  to  the  remainder  ?J 
.Assuming  that  the  statute  of  limitations  may  be  replied 
tjo  a  plea  of  set-ofi^  it  does  not  follow  that  a  discharge  of 
t.]ie  plaintiff  under  the  insolvent  debtors  act  may.     The 
Matate  of  limitations  bars  the  right  of  action,  whereas  this 
Matate  merely  gives  a  plea :  Remington  v.  Stevens,  (b) 
Upon  this  very  statute,  it  has  been  decided  that  the 
remedy  by  distress  is  not  taken  away;  and,  however 
plausible    the    distinction    set   up    on  the   other   side 
snay  be,  it  is  one  not  recognised  by  the  act,  which  is 
entirely  silent    upon   the   point.        The    91st   section 
of  the   1  8c  2   Vict.   c.   110.    evidently  contemplated 
tht  case  of  a  plea  only,  and  not  of  a  replication ;  and, 
at  all  events,  if  good  in  substance,  the  replication  here 
is  bad  in  form,  for  the  causes  specially  assigned.     It 
w(mld  have  been  more  advantageous  to  the  plaintiff  to 
bare  replied  the  special  matter,  as  he  might  thereby 
bate  narrowed  his  proof  at  the  trial. 

Cur.  adv.  vnlt. 


1847. 
Fbanois 

V. 
DODSWOBTH. 


W 10  M.  j^.  rr.  73.^ 


(//)  2  Stra.  1271. 
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1847.  Wilde,  C.  J.,  now  delivered  the  judgment  of  the 

*court. 

Fbanois  Jjj  ^ijig  action  the  plaintiff  declares  in  debt  for  the 

DoDswoRTH.  price  and  value  of  work  done  and  materials  provided ; 
and  also  for  interest;  and  for  money  due  upon  an 
account  stated. 

The  case  comes  before  the  court  upon  a  demurrer  to 
the  plaintiff's  replication  to  the  defendant's  second  plea, 
which  is  a  plea  of  set-off  of^  money  **  equal  to  the  amount 
of  all  the  debts  in  the  declaration  mentioned,  and  all 
damages  sustained  by  the  plaintiff  by  reason  of  the  non- 
payment thereof,"  except  as  to  10/.,  for  work  and  labour 
as  a  surgeon  and  apothecary,  and  for  medicines  and 
other  necessary  things  found,  provided,  and  administered 
by  the  defendant  for  the  plaintiff,  and  for  goods  sold  and 
delivered,  and  for  money  found  due  upon  an  account 
stated. 

To  that  plea  the  plaintiff  has  replied,  that,  after  the  sum 
of  30/.  I2s.  6d.j  parcel  of  the  sum  of  money  stated  to  be 
due  and  owing  from  the  plaintiff  to  the  defendant,  had 
become  due  and  owing,  to  wit,  on  the  day  named  in  the 
declaration,  by  a  certain  order  then  made  by  the  court 
for  the  relief  of  insolvent  debtors,  held  at  the  court-house 
hi  Portugal  Street^  Lincoln's  Inn  Fields^  in  the  county  of 
Middlesex^  the  plaintiff,  then  being  an  insolvent  debtor 
in  actual  custody,  and  a  prisoner  in  the  debtors'  prison 
for  London  and  Middlesex^  in  the  city  of  London^  was    ^ 
duly  discharged,  according  to  a  certain  act  of  parliament  ^ 
made  and  passed  in  a  certain  session  of  parliament,  &c.,  ^ 
&c. —  1  &  2  Vict.  c.  110., — of  and  from  the  said  sumol 
SOL  125.  6d.9  parcel  &c.;  with  this,  that  the  said  order 
and  discharge  still  remain  in  full  force — verification. 

To  this  replication  the  defendant  has  specially  de- 
murred,  assigning    several    causes   of  demurrer,    an( 
amongst  others,  that  the  replication  does  not  shew  ho^ 
or  in  what  manner  the  plaintiff  was  discharged  from  th( 


10  VICTORIA.  215 


Francis 


said  sum  of  SOk  12s.  6(1,  or  that  the  plaintiff  was  in  any  1847. 
maiuier  entitled  to  relief  under  or  by  virtue  of  the  said 
act  of  parliament,  or  that  the  plaintiff  had  in  any  manner 
complied  with  the  provisions  of  the  said  act,  or  that  the  Dodsworth. 
plaintiff  bad  given  the  proper  notices  required  by  the 
said  act,  or  that  the  plaintiff  had  inserted  the  said  sum  of 
SOL  12s.  6d^  or  any  sufficient  description  thereof,  or  of 
his  debts  due  and  owing  to  the  defendant,  in  hb  sche- 
dule as  such  insolvent  debtor,  (a) 

Upon  the  argument,  the  several  grounds  of  the  special 
demurrer  were  discussed;  and  the  defendant  also  in- 
listed,  as  matter  of  general  demurrer,  that  the  replication 
was  bad  in  substance,  inasmuch  as  the  discharge  of  the 
plaintiff  under  the  insolvent  debtors  act,  had  not  the 
dect  of  extinguishing  the  debts  then  owing  by  him,  so 
II  to  prevent  their  being  available  by  way  of  set-off;  but 
that  the  benefit  to  which  the  plaintiff  was  entitled,  under 
tbe  act  of  parliament,  and  the  order  of  adjudication  and 
discbarge,  set  out  in  tlie  replication,  was,  his  discharge 
irom  prison,  and  the  protection  of  his   person   from 
futore  arrest,  and  the  protection  of  his  after-acquired 
property  from  liability  to  seizure  under  writs  of  execu- 
tion founded  upon  judgments  upon  debts  owing  before 
the  order  of  discharge :  and  it  was  contended,  that,  not- 
withstanding such  order  of  discharge,  the  creditors  may 
&nil  themselves  of  any  legal  mode  or  remedy  to  obtain 
satisGiction  of  their  debts,  not  expressly  taken  away  or 
prohibited  by  the  statute;    and,  especially,  that  such 
debts  may  be  pleaded  by  way  of  set-off  in  any  action 
brought  to  recover  any  demand  which,  subsequently  to 
^  discharge,  may  have  accrued  due  ito  the  insolvent 
from  the  creditor. 

As  the  court  is  of  opinion  that  the  replication  is  bad, 
upon  the  ground  urged  in  the  demurrer,  that  it  does  not 
^  out  the  several  matters  necessary  to  shew  that  the 

l<)  Thereaidiie  of  the  lecord  (ont^  206,  7.)  is  not  noticed. 
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1 847*        plaintiff  was  entitled  to  his  discharge  under  the  statt 
— —        and  that  he  had  duly  complied  with  the  requisitionf 
Francis       ^jj^  statute,  it  will  only  be  necessary  to  advert  to  t 
DoDswoRTn.  cause  of  demurrer,  and  to  the  objection  taken  to  the 
plication  in  point  of  substance,  —  that  is,  that  the  efl 
of  a  discharge  under  the  statute  does  not  extinguish 
debts  owing  by  the  insolvent,  or  discharge  the  insolv 
from  his  debts,  in  any  sense  which  precludes  the  de( 
dant  from  pleading  a  set-ofF  in  respect  of  the  debt  < 
to  him  from  the  plaintiff  before  his  discharge. 

The  effect  of  the  discharge  under  the  insolvent 
depends  upon  the  construction  of  sections  75.  87*  • 
and  91. 

By  sect.  75,  it  is  enacted,  that,  ader  the  examinat 
of  the  prisoner,  as  in  the  act  directed,  it  shall  be  Ian 
for  the  court, —  upon  the  prisoner's  swearing  to  the  tri 
of  his  schedule,  and  executing  the  warrant  of  atton 
therein  mentioned,  —  to  adjudge  that  the  prisoner  si 
discharged,  and  entitled  to  the  benefit  of  the  act,  as 
the  several  debts  and  sums  of  money  due  or  claimed 
be  due  to  the  persons  claiming  to  be  creditors,  and  otl 
persons  mentioned  in  the  section,  at  the  time  of  1 
making  the  veslinfj  order  before  referred  to  in  the  a 
This  section  does  not  give  a  discharge  from  the  del 
or  state  what  the  benefits  are  to  which  the  debtor  is 
,  be  entitled. 

The  87th  section  enacts,  that,  before  any  adjudicati 
shall  be  made  with  respect  to  the  prisoner,  he  shall 
required  to  execute  a  warrant  of  attorney  to  the  assigns 
for  the  amount  of  the  debts  in  the  schedule;  and  th 
if,  at  any  time  thereafter,  it  shall  appear  to  the  satisfi 
tion  of  the  court  that  such  prisoner  shall  be  of  ability 
pay  his  debts,  or  any  part  thereof,  or  that  he  has  di 
leaving  assets,  the  court  may  permit  execution  up 
such  judgment  to  be  taken  out  for  such  sum  of  mon 
as,  under  all  the  circumstances  of  the  case,  the  coi 
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shill  order,  —  such  sum  to  be  distributed  ratably  among        ]  847. 
the  creditors,  as  directed  by  the  act;  and  that  such  fur-        — — . 
ther  proceedings  may  be  had  upon  such  judgment  as  to      Francis 
the  court  shall  seem  ifit,  until  the  whole  of  the  debts,   Dodswo&th. 
and  costs,  shall  be  paid  and  satisfied. 

By  sect.  90.  it  is  enacted,  that  no  person  who  shall 
hafe  been  adjudged  entitled  to  the  benefit  of  the  act, 
ihtil  be  imprisoned  upon  such  judgment,  or  with  respect 
to  any  debt  or  sum  of  money,  or  costs,  with  respect  to 
which  such  persons  shall  have  become  so  entitled,  or 
for  or  by  reason  of  any  judgment,  order,  or  decree  for 
payment  of  the  same ;  but  that,  upon  every  such  arrest 
or  detainer  on  any  such  judgment,  or  for  or  by  reason 
of  any  such  debt,  judgment,  order,  or  decree  for  pay- 
meot  of  the  same,  the  insolvent  is  to  be  discharged  by 
anj  judge  of  th^  court  out  of  which  the  process  may 
iwie. 

By  sect.  91.  it  is  enacted,  that  no  writ  iii Jitn  facias  or 

if^t  shall  issue  on  any  judgment  obtained  against  a 

ftriaoner  who  shall  have  so  become  entitled  to  the  benefit 

of  the  act,  for  any  debt  or  sum  of  money  in  respect  to 

which  the  person  shall  have  become  so  entitled,  except 

ipoo  the  judgment  entered  up  under  the  act ;  and  that, 

if  any  suit  or  action  shall  be  brought,  or  scire  facias  issued, 

fcr  any  such  debt  or  sum  of  money,  or  upon  any  new 

cootract  or  security  for  the  payment  thereof,  or  upon 

4oy  judgment  obtained  against,  or  acknowledged  by, 

nch  person,  it  shall  be  lawful  for  such  person,  his  heirs, 

executors,  or  administrators,  to  plead^  generally^  that  suck 

fenm  was  duly  discharged  according  to  the  act,  by  the 

order  of  adjudication  made  in  that  behalf,  and  that  such 

order  remains  in  force,  without  pleading  any  other  matter 

specially;  whereto  the  plaintiffs  may  reply  generally,  or 

v^ly  any  matter  which  may  shew  that  the  defendant 

^as  not  entitled  to  the  benefit  of  the  act,  or  was  not 

duly  discharged  under  the  same. 

TOL  1?.  —  c  B.  Q 
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1 84- 7.  Suck  are  the  sections  relating  to  the  discharge  of  tb< 

debtor. 

rRANcis  Some  ambiguity  arises  in  regard  to  the  extent  of  th 

DoDswoRTH.  benefit  which  the  statute  intended  to  afford  to  the  insol 
vent  debtor.  It  is  limited,  in  terms,  to  a  discharge  (ron 
prison,  to  being  exempted  from  any  action  in  respect  c 
any  antecedent  debt  or  judgment,  and  to  the  protectio 
of  goods  oF  the  debtor  from  the  process  of  execution  ii 
respect  of  such  former  debts.  But  it  is  to  be  observed 
that,  before  the  debtor  is  entitled  to  his  discharge^  he  i 
required  to  give  a  judgment  to  the  assignee  of  the  court 
so  that  a  judgment  is,  in  effect,  obtained  for  the  benefit 
of  every  creditor,  for  his  debt. 

It  would  appear  to  be  somewhat  severe  to  leave  th( 
creditors  individually  in  possession  of  remedies  against 
the  future  effects  of  the  insolvent,  and  to  leave  the  insol* 
vent  exposed  to  the  fullest  remedy  against  both  bis  per 
son  and  effects  under  the  judgment,  in  addition.  Fur 
ther,  this  judgment  so  given  is  under  the  control  of  th< 
court,  and  can  only  be  made  available  for  the  genera 
benefit  of  the  creditors,  by  distribution ;  and  the  debtoi 
can  only  be  coerced,  under  the  judgment,  to  the  extern 
of  his  ability  to  pay,  established  to  the  satisfaction  o 
the  court,  from  time  to  time. 

It  will  be  observed,  further,  both  the  insolvent's  per 
son  and  his  future  effects  are  protected  against  actioni 
and  judgments  in  respect  of  the  scheduled  debts,  —  whe 
ther  such  judgments  are  obtained  before  or  after  the 
discharge,  —  and  also  against  both  actions  and  judgments 
founded  upon  new  contracts  relating  to  the  schedaled 
debts;  and  the  insolvent  is  entitled  to  plead  his  dis- 
charge, in  a  general  form,  in  bar  of  any  such  action. 

It  appears,  therefore,  that,  although  the  debt  is  not, 
in  terms,  extinguished,  or  the  insolvent  discharged 
therefrom,  yet  laborious  care  has  been  taken  to  exclude 
and  bar  all  means  by  which  the  debtor,  who  has  giver 


Francis 

V. 
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op  the  whole  of  his  property,  could,  in  respect  of  his        1847. 
former  debts,  be  in  any  way  coerced  by  the  creditors 
iodividaally,  or  his  future  effects  in  any  way  made  liable, 
to  the  payment  of  the  scheduled  debts.  Dodbworth. 

The  reasons  are  obvious  for  not  extinguishing  the 
debt;  sodi  as,  to  preserve  liens  and  remedies  against  sure- 
ties, and  also  to  enable  the  creditors  to  set  off  their  debts 
•gainst  cross-demands  (a)  on  the  part  of  the  insolvent 
debtor :  but  it  is  not  obvious  why  so  much  care  should 
be  taken  to  exclude  the  remedies  expressly  mentioned 
in  the  act,  and  all  apparent  means  of  creditors  obtaining 
preferences,  and  that  others  should  be  left  open  to  the 
creditor,  by  which  the  apparent  general  intention  of  the 
sutate  might  be  defeated,  that  is,  the  protection  of  the 
insolvent's  future  pro|>erty,  and  the  exclusion  of  in- 
diridual  preference  out  of  the  insolvent's  future  effects. 
It  most,  however,  be  admitted,  as  before  stated,  that  the 
debt  b  not  extinguished,  nor  is  the  insolvent,  in  terms, 
discharged  from  it ;  and,  accordingly,  it  has  been  held 
that  the  insolvent's  future  effects  may  be  distrained  for 
y^t  which  accrued  due  prior  to  the  discharge.  But, 
adthoagh  the  insolvent  is  not  expressly  discharged  from 
l)is  debts,  or  protected  against  every  possible  mode  by 
^bich  payment  or  satisfaction  may  be  obtained,  it 
remains  to  be  considered  whether  the  debt  referred 
to  io  the  plea  can  be  made  available  by  way  of  set-off. 

Upon  this  question,  it  is  necessary  to  advert  to  the 

statate  by  which  the  right  to  set-off  is  given,  and  the 

^ledsions  upon  it.      The  statute  is  the  2  G.  2.  c.   22. 

^  IS.    It  is  enacted  in  that  section,  ^^  that,  where  there 

>re  mutual  debts  between  the  plaintiff  and  the  defendant, 

^jif  either  party  sue  or  be  sued  as  executor  or  admi- 

«»lrator,  where  there  are  mutual  debts  between   the 

testator  or  intestate  and  either  party,  one  debt  may  be 

'^^ against  the  other;  and  such  matter  may  be  given  in 

(")  f.  d.  croH-demands  accruing  before  the  insolvency. 

8  2 
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1847*       evidence  upon  the  general  issue,  or  pleaded  in  bar^ 

"        the  nature  of  the  case  may  require;  so  as,  at  the  tii 

i«RANoi8      qP  i^jg  pleading  the  general  issue,  where  any  such  d< 

DoDswoBTB.   ^f  ^^^  plaintiff,  his  testator  or  intestate,  is  intended  to 

insisted  upon  in  evidence,  notice  shall  be  given  of  1 

particular  sum  or  debt  so  intended  to  be  insisted  up^ 

and  upon  what  account  it  became  due,  or  otherw 

such  matter  shall  not  be  allowed  in  evidence  under  sl 

genera]  issue." 

The  judicial  construction  of  this  section  has  be< 
that  no  debts  can  be  used  by  way  of  set-off  under  t 
statute,  except  such  as  are  recoverable  by  action ;  a 
it  has  accordingly  been  held  that  the  statute  of  limi 
tions  may  be  replied  to  a  plea  of  set-oS. 

It  is  clear  that  the  debt  pleaded  by  way  of  set-ofF 

I 

this  case  could  not  have  been  recovered  by  action,  i 
asmuch  as,  by  the  91st  section  of  the  1  &  2  VicU  c.  11< 
the  order  or  adjudication  of  discharge  might  have  be 
pleaded  in  bar  to  any  such  action  :  and,  for  some  pu 
poses,  the  plea  of  set-off  hats  been  considered  in  t! 
nature  of,  or  as  analogous  to,  a  declaration.  In  CAapi 
V.  Durston  (a),  it  was  held,  that,  to  a  plea  of  set-off,  tl 
statute  of  limitations  must  be  specially  replied :  and 
was  stated  in  the  judgment,  that  a  plea  of  set-off  \\ 
ever  been  considered  in  the  nature  of  a  cross-declai 
tion.  And  in  Ford  v.  Dornford{b\  Patteson^  J^  adop 
the  case  of  Chappie  v.  Durston. 

It  seems  to  us,  therefore,  that,  as  the  debt  sought 
be  set-off  by  this  plea,  is  not,  under  the  existing  circun 
stances,  a  debt  for  which  the  defendant  could  ha^ 
maintained  an  action,  it  cannot  be  availably  used  I 
way  of  set-off;  and  that  the  order  and  adjudication 
discharge  would  be  a  legal  answer  to  the  plea,  if  pr 
|>erly  replied. 

(a)  1  C'.>  J.  1.  (6)  15  LawJ.y  N.  S.,  Q.  B.  172- 
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It  only  remains,  therefore,  to  be  considered,  whether        1847. 

the  replication  can  be  sustained  against  the  objections        "^ 

in  point  of  form  which  have  been  urged  against  it :  and  '»ancis 
we  are  of  opinion  that  the  replication  cannot  be  sup-  Dodswoutu. 
ported,  in  die  general  form  in  which  it  has  been  pleaded. 
It  is  admitted,  that,  unless  it  can  be  supported  under 
some  express  or  implied  authority  to  be  derived  from 
the  statute,  it  is  a  bad  replication  at  the  common  law 
and  under  the  general  rules  of  pleading. 

In  support  of  the  demurrer,  it  was  urged,  that,  as  the 
statute  gives  authority  to  plead  the  order  generally  only 
in  a  given  designated  instance,  the  authority  so  to  plead 
cannot  be  extended,  and  applied  to  other  cases  than 
that  pointed  out  by  the  statute ;  that  the  power  to  plead 
generally  is  given  to  a  defendant  in  answer  to  a  declar- 
^n;  and  that  no  direct  authority  has  been  produced 
to  warrant  or  sanction  the  position  that  a  general  form 
of  plea  given  in  one  instance  may  be  adopted  in  all 
<Kber  cases  which  are  supposed  to  be  within  the  prin- 
^ple  or  reason  which  induced  the  power  in  question  to 
be  granted. 

On  the  part  of  the  plaintiff  it  was  contended,  that,  the 
general  form  of  plea  being  given  to  an  insolvent  to  protect 
bim  from  being  charged  in  respect  of  the  debts  from 
^hicb  he  has  been  discharged,  all  the  reason  for  giving 
the  general  plea  equally  applies  to  a  replication  in  an- 
swer to  a  plea,  by  which  it  is  sought  to  do  that  which 
the  legislature  intended  to  prevent  from  being  done,  by 
giving  the  general  plea:  and  Chappie  v.  Durston  and 
tord  V.  Donifordj  were  cited ;  in  the  latter,  of  which 
PtUtesorif  J^  is  reported  in  his  judgment  to  have  said, 
that,  although  the  discharge  under  the  act  of  parliament 
in  question  must  be  specially  replied,  when  it  is  sought 
to  be  used  by  way  of  answer  to  a  plea  of  set-off,  yet  that 
the  decbion  of  the  court  did  "  not  go  the  length  of 
establishing  that  it  is  necessary,  in  the  case  of  replying 
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18  IT.        a  discharge  under  the  insolvent  act  to  a  plea  of  set- 

off,  to  set  out  all  the  proceedings  under  the  insolvent 

Ihancis      ^^^     Qj^  jjjg  contrary,  if  the  decision  in  dapple  v. 

D0D8W0&TH.    Durston  amounts  to  a  decision  that  a  plea  of  set-off  is  a 

cross-declaration,  then  it  may  be  that  the  replication  to 

such  a  plea  might  be  in  the  form  which  the  act  gives  as 

the  form  of  a  plea  to  a  declaration/' 

We  have  considered  this  suggestion,  with  all  the  de- 
ference which  the  court  would  ever  be  disposed  to  ex- 
tend to  the  intimation  of  an  opinion  by  that  learned 
judge :  but,  as  it  is  a  mere  intimation  of  opinion,  and 
not  a  decision  by  him,  and  as  no  authority  accompanies 
the  intimation,  we  are  not  satisfied  that  such  a  replica- 
tion as  that  suggested,  can  be  sustained. 

It  may  be  correct,  for  some  purposes,  to  consider  the 
plea  of  set-off  as  a  declaration :  but  we  do  not  feel  our- 
selves called  upon,  or  warranted  in  saying  that  the 
analogy  exists  for  all  purposes.  The  matter  of  set-off 
may  require  to  be  disclosed  by  the  plea,  so  as  to  shew 
that  the  debt  sought  to  be  set  off  is  such  as  would  form  a 
cause  of  action  in  a  declaration;  but  it  does  not  follow 
that  the  rules  which  would  govern  the  pleadings  sub- 
sequent to  a  declaration,  regulate  those  which  might 
follow  a  plea  of  set-off. 

It  would  be  difiicult  successfully  to  contend  that  a 
plaintiff  may  reply  as  many  different  matters  to  a  plea 
of  set-off,  as  may  be  pleaded  to  a  declaration  for  the 
same  matters  as  those  contained  in  the  plea,  (a)     It  is 


(a)  The  4  Ann,  c.  I6.  *.  2. 
limits  the  power  of  plaintiffs  to 
set  up  double  answers,  to  the 
single  action  of  replevin. 

In  framing  the  statutes  of 
set-off,  the  legislature  does  not 
appear  to  have  had  the  4  Ann, 
c.  16.  under  its  consideration; 
and  those  statutes  leave  a  party 
against    whom    a    demand    is 


sought  to  be  enforced  by  way  0: 
set-off,  without  the  protectio] 
to  which  the  statute  of  A 
had  declared  that  he  is  en 
titled,  when  sued  as  a  defend 
ant.  Here,  if  FrancU 
been  sued  by  Dodsworih, 
might  have  pleaded  non  a 
sumpsily  non  assumfsit  inft 
sex  annos,  a  set-oft^  and  t' 
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clear  that  that  part  of  the  statute  which  gives  a  general 
fonn  of  plea,  did    not  contemplate  a  replication ;  and        — 
tbati  however  inconsistent  with  the  general  provisions  of      I'Rancis 
the  act  it  would  be  to  allow  a  scheduled  debt  to  be  set  off,    Dodsworth. 
yet  the  statute  does  not  provide  for  the  case ;  and  we 
are  not  aware  of  any  admitted  principle,  or  decision, 
vbich  will  sanction  the  court  in  supplying  the  omis- 
sion, {a) 

The  bankrupt  act  of  5  G.  2.  c.  30.  s,  5.  gives  a 
general  plea  to  the  bankrupt  in  certain  cases;  and 
bankrupts  have  often  found  it  necessary  to  set  up  their 
certificates  by  way  of  answer  to  actions  brought  against 
them,  not  ialling  within  the  terms  of  the  act ;  but,  ex- 
cept in  the  cases  in  which  the  general  plea  is  expressly 
giten,  it  has  been  the  practice  to  plead  the  bankruptcy 
specially,  by  setting  out  the  essential  parts  of  it  (£);  and 
DO  case  has  been  cited  in  which  it  has  been  even  at- 
tempted, much  less  sanction  allowed,  to  use  the  general 
plet  in  other  cases  than  those  in  which  it  is  expressly 
given;  and  the  language  of  the  statute  is  clear  and  express 
>s  applied  to  the  plea. 

In  the  absence,  therefore,  of  any  decision  which  war- 
nuits  such  a  course  of  pleading,  we  are  of  opinion  that 


Scoeiil  itatutory  plea  of  insol- 

^cy ;  and  he   would,  in  all 

INitbility,    hare   obtained    a 

^Niety   cttablishing   each    of 

^hcK  defencet, —  the  demand 

^Qitiisting  of  a  disputed  account 

'coming  over  a  period  of  twelve 

Jem.    But,  in  this  action,  he 

*>a  put  to  his  election.     Had 

^  right  to  plead  double  been 

^  r^t  existing  at  common  law, 

^  in  the  caie  of  the  crown,  the 

**IM  right  would,  no   doubt, 

have  attached  to  replicatiom  to 

picM  of  set-off,  upon  the  gene- 

^  principle  —  ubi  eadem  est 

^tiot  idem  e$l  jus. 


(a)  Quare,  whether  any  ar- 
gument founded  upon  this  omis- 
sion, would  not  have  been  ap- 
plicable to  the  substance,  as  well 
as  to  the  form,  of  the  replication. 

(b)  The  plea  of  bankruptcy 
is  a  form  of  words  to  which  the 
legislature  has  given  an  opera- 
tion wholly  different  from  that 
which  the  words  themselves 
import  Queere,  whether  to 
have  extended  this  statutory 
effect  to  cases  not  provided  for 
by  the  act  of  5  G.  S.  would 
not  have  been  an  exercising  of 
a  power  of  legislation. 


2  * 


224 


HILARY  VACATION. 


lS4f7.        the  replication  is  bad,  and  that  the  demurrer  n 

allowed,  (a) 

^  Other  objections  have  been  urged  to  the  form 

DoDswoBTH.  replication,  to  which  it  is  not  necessary  to  advert^ 
judgment  must  be  for  the  defendant,  upon  the  ob 
already  stated. 

As  the  court  consider  that  the  order  of  adjudi 
of  discharge  under  the  insolvent  debtors'  act,  furni 
substantial  answer  to  the  plea  of  set-off,  and  th 
objection  urged  to  the  replication,  is  one  of  for 
think  the  plaintiff  ought  to  be  allowed  to  amend 
thinks  fit,  upon  payment  of  costs. 

Rule  accordingly 


(a)  Vide  IM.SfG.  9.02,  n. 

(b)  The  defendant  originally 
demurred  to  the  whole  replica- 
tion, and  also  joined  issue  upon 
that  part  of  the  replication 
which  concluded  to  the  country. 
A  rule  was  obtained^  in  Trinity 
term,  1846,  calling  upon  the 
defendant^  in  the  alternative^ 
either  to  strike  out  his  joinder 
in  issue^  or  to  restrict  his  de- 
murrer to  the  first  part  of  the 
replication^ — the  part  on  which 
issue  was  not  taken.  The  plain- 
tiff having,  through  poverty^ 
suffered  a  term  to  elapse  be- 
fore he  made  this  application, 
it  was  contended  that  he  came 
too  late.  It  was  answered,  that 
the  defect  was  one  of  which  the 
judges  were  themselves  bounds 
ex  offictOf  to  require  the  correc- 
tion^ whenever  such  an  abuse 
should  be  brought  under  their 
notice.  This  view  was  adopted 
by  the  court,  and  the  rule  was, 
in  the  same  term,  made  abso- 
lute, —  to  restrict  the  defend- 


ant's demurrer  to  the  fi 
of  the  replication,  —  t 
fendant  having  elected  t 
his  joinder  in  issue :  bu 
ground  of  the  delay  wh: 
occurred,  the  court  refi 
give  the  plaindfT  his  cost 
withstanding  the  terms  ii 
the  rule  had  been  mad 
lute,  the  defendant,  i 
'which  was  delivered  un 
rule  as  his  amended  assij 
of  causes  of  demurrer  ( 
204.),  retained  objectioni 
went  to  the  whole  repli 
and  it  was  upon  those  ▼ 
jections  that  the  judgn 
the  court  ultimately  pro 
There  is  nothings  hi 
upon  the  face  of  die  juc 
pronounced  which  indie 
any  way  that  it  was  the 
tion  of  the  court  to  rev 
former  judgment. 

The  plaintiff^  being  iu 
continue  this  soraewk 
pensive  contest,  the  acti 
abandoned. 


END   OF   HILARY    VACATION. 
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ICastet  tlTerm, 


IV   THK 


TENTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


^(te  jadges  who  usually  sat  in  banco  in  this  term,  were, 

Wilde,  C.  J.  Cresswell,  J. 

CoLTMAN,  J.  V.  Williams,  J. 


The  following  notice  was,  in  the  course  of  this  term, 
l^ftnded  to  the  masters,  and  subsequently  stuck  up  at  the 
jodgea*  chambers :  — 

CoUi  of  attendance  of  counsel  at  chambers. 

^  The  costs  of  the  attendance  of  counsel  before  a 
judge  at  chambers,  will  in  no  case  be  allowed  in  future, 
unless  the  judge  shall  certify  their  allowance. 

''Jpraie.  1847/* 

▼OL  IT.  —  C.  B.  ♦g    5 
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jprii  1 5,        In  the  Matter  of  G.  P.  Andrews,  a  Prisoner. 

This  court        #^N  the  10th  of  March,  1829,  Mr.  Andrews  (a)  filed  a 

?o^dS.chwT  '^^^  '"  Chancery  against  WaUon  and  others,  which 

upon  ti  habeas   was,  on  the  10th  of  June,  1831,  dismissed  by  the  Vice- 

a  prisoner        Chancellor,  with  costs.  The  costs  were  afterwards  taxed 

irom  custody 

under  process   ^^  ^07L  195.  2d.     An  appeal  against  the  Vice-Chancd- 

of  the  court      lor's  decree  was,  on  the  S  1st  o(  December,  1832^  dis- 

of  Chancery,     ^^j^^  .      ^j^^  ^^^^  Chancellor,  with  costs.     On  the 

and  cannot  ^  '  ^ 

entertain  any    14th  of  January,   18S3,   whilst  returning  from  an  at—^ 

question  as  to  tendance  on  the   registrar  to  setde  the  Chancellor*! 
larityofsuch   <lecree,  Andrews  was  arrested   upon  process  of  con- 
process,  tempt,  for  non-payment  of  107/.  195.  2d.  costs;  whiclK 

process  was  tested  on  the  12th,  and  returnable  ii 
mediately,   and  directed   to  the  sheriff  of  MiddleseA 
Another  writ,  in  the  same  form,  and  tested  on 
same  day,  was  issued  against  him  for  the  same  caut 
directed    to   the   sheriffs    of  London     On   the    \6iVM 
Andrews  was  discharged  from  custody,  by  the  directio^c^Bio 
of  the  party  who  had  so  caused  him  to  be  arrestedK=// 
and,  on  the  11th  of  March,  he  was  again  arrested  fc     ot 
the  same  sum  of  107/.  195.  2d.,  under  a  second  wrr^t 
of  attachment  issued   by  the  same  party  in  Ijondo^^ 
tested  the  1 4<th  of  February.  t 

Having  unsuccessfully  moved  the  Vice-CbaiiQeUor, 
and  (by  appeal)  the  Lord  Chancellor,  and.tlie  £bHI^ 
of  Lords,  for  his  discharge  from  custody  under  the 
last-mentioned  process,  on  the  ground  that,  by  the 
practice  of  the  court,  a  writ  of  attachment  returnable 
immediately,  if  unexecuted,  is  in  force  only  until  the  ^  . 
end  of  the  term  following  that  in  which  it  is  tesledi  and 
that  it  is  irregular  to  have  two  concurrent  writs  of  al»  \^y 
tachment  into  the  same  county  for  the  same  causae  \ 

(a)   Vide  Andrews  v.  Palmer,  ^B.S^  Aid.  250. 


10  VICTORIA. 


227 


AndrtwSf  in  person,  being  brought  up  by  habeas  cor^ 
pttSf  now  applied  to  this  court  to  discharge  him  from 
the  allied  illegal  detention.      At  common  law,   it  is 
perfectly  clear  that  a   defendant   cannot  be  taken   in 
executioD  twice    for   the   same  demand.     In  Bac(m\ 
Abridgment  (a)  it  is  said,  that,  ^^  if  a  man  in  execu- 
lion  upon  a  judgment   for  debt  or  damages,   be   de- 
livered out  of  execution  by  the  sheriff  or  gaoler  who 
kath  him   in   execution,   with   the   assent  of   him    at 
^wbose  suit  he   is   in  execution,  and  after,  by    colour 
of  this  judgment,   he  takes  him  again,  and  puts  him 
U  prison,    an  auditd  quereld  lies    upon    this   matter, 
^ud  thereupon  he  shall  be  delivered."     An  attachment 
fir  non-payment  of  costs  is  in  the  nature  of  an  ex- 
^scution:   Bariram  ▼•  Dannett[b)\  Benn  v.   Denn   d. 
-Jlortimer  (c) ;  Rex  v.  Siokes  {d) ;  Bonafous  v.  Schoole  {e)\ 
^^utips  V.  Barrett  (g) ;  Blower  v.  Hollis  {h) ;  Htdlock  on 
Costs  (f ) :  and  a  defendant  who  has  been  discharged  from 
^ecotion,  by  the  plaintiff's  consent,  cannot  be  taken  a 
^«coad  time  on  the  same  judgment  —  Jaques  v.  Withy  (k) ; 
dart  V.  Clement  (I) ;  Tanner  v.  Hague  {m) ;  even  though 
lie  was  discharged  the  first  time  upon  an  express  un- 
dertaking that  be  should  be  liable  to  be  taken  in  ex- 
^ecution  again,   if  he  failed  to  comply  with  the  terms 
agreed  on  :    Blackburn  v.   Stupart  («) ;    Da   Costa   v. 
•Lades,  (o) 


1847. 

£x  parte 
Andrews. 


(a)  Tit.  "  AuditA  querela;' 
€ih&7th  ediu,  VoL  l.p.  310.; 
^^Wfithyyr,Andrew9,  I  RaU, 

f»  5  Fin.  Abr.  tit.  "  Con- 
««^«,-pl.lO.  p.  45 1. 

(c)  Bamet,  180. 

(tf)  Covp.  136. 

(«)4r.il.Sl6. 

W  4  Price,  23.  But,  in 
^^^  y.  Morland,  2  /?.  Sf 
MiAi^  it  was  held  that,  in 


the  King's  Bench,  an  attach- 
ment for  non-payment  of  costs 
is  in  the  nature  of  mesne  pro- 
cess. And  see  Plummer  v. 
Savage,  6  Price^  130. 

(h)  1  C.  *  M.  393, 

(i)  2d  edit.  p.  652. 

{k)  1  T.  R.  557. 

(0  6  r.  72.  525. 

(m)  7  T.  R.  420. 

(n)  2  East,  243. 

(0)  1  B.  cV  P.  242. 
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Andrews. 


CoLTMAN,  J.  {a)  This  court  has  no  power  to  enter 
into  an  inquiry  as  to  the  regularity  of  process  issuing 
out  of  the  court  of  Chancery. 

Cresswell,  J.  The  court  of  Chancery  had  undoubted 
authority  to  issue  the  writ :  and  it  is  equally  beyond  a 
doubt  that  we  have  no  authority  to  inquire  whether  it 
has  issued  regularly  or  not. 


V.  Williams,  J.,  concurring, 


The  prisoner  was  remanded.  (& 


(a)  Wilde,'C.  J.,  was  absent. 

(Jb)    And    see   Stanford  v. 

Robinson,   3  M.  Sf  G.  40?., 


S.  C.  per  nam.  In   re  Jol^ 
Stanford,  4  Scott,  N.  R.  23*  ^ 


AprUig. 

Upon  a 
motion  for  a 
distringas,  an 
affidavit  stat- 
ing that  the 
deponent 
''  explained 
the  nature 
and  object  of 
his  visit,"  is 
insufficient. 


Dubois  v.  Lowther. 

/y  BRIEN moved  for  a  distringas,  upon  an  affidavit  sr 
ficient  in  all  respects,  except,  that,  in  describing  wli 
had   passed  at    the   time    the   calls   were   made, 
statement  of  the  deponent  was  merely  that  he  " 
plained  the  nature  and  object  of  his  visit." 

Wilde,  C.  J.    The  books  of  practice  give  a  form     «i 
affidavit  which  it  is  very  convenient,  and  saves  mucA 
trouble,  to  adhere  to,  with  reasonable  strictness.     Tbis 
affidavit  is  too  loose:  the  deponent  should  state  dis- 
tinctly what  he  did  say.     Let  it  be  amended  in  this 
respect,  and  re-sworn. 

The  amendment  having  been  made,  and  the  affidavit 
re -sworn,  the  rule  was 

Granted. 
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WaLKEB  V.   PlLBEAM.  AprU  20. 

A    FIAT  in  bankruptcy  having  issued   against   the   The  drawer  of 

defendant,  one  JVUder.  who  had  obtained  judirment  \°^^  of  ex- 

change,  who 
against  him  in  an  action  upon  a  bill  of  exchange  of  has  paid  the 

•which  he  {fVilder)  was  indorsee,  proved   his  demand  amount  to  an 

against  the  defendant's  estate^  and  successfully  opposed  ^  ^^^  ^^  bank- 

cbe  allowance  of  his  certificate,  —  the  allowance  being  ruptcy  issued 

sospeoded  for  twelve  months.     The  plaintiff,  the  drawer  *K*^"*'  ^® 

acceptor  inav 
<}f  the  bill,  afterwards  paid  the  amount  thereof,  and  sue  the  latter 

brought  another  action  upon  it.  upon  the  bill, 

before  he  has 
obtained  his 
Pearson  now  moved  to  stay  the  proceedings,  on  the  certificate, 

Uround  that  the  proof  under  the^/  was  an  election  to  potwithatand- 

abandon   the   security,  (a)      He    relied   on    Geikie   v.  dorsee  has 

Basson.  (6)     There,  pending  an  action  of  debt  by  A.  proved  under 

against  A,  as  acceptor  of  a  bill  for  648/.  U.  9rf.,  and  ^^^fi^^* 

fcr  1500^,  for  goods  sold  and  delivered,  &c.,  A.  filed 

naflSdavit  in  the  court  of  bankruptcy,  under  the  1  &  2 

fid.  c.  110.  5.  8.y  stating  B.  to  be  indebted  to  A.  in 

643/.  Is.  9^.  for  goods  sold  and  delivered,  and  also 

upon  a  bill  for  648/.  Is.  9(1.     Afterwards,  on  the  11th 

dPebruafy^  J5.,  with  C.  and  D.  as  his  securities,  gave 

t  bond  to  A.  conditioned  for  repayment  of  such  sum  as 

should  be  recovered  in  the  action  for  the  alleged  debt, 

or  br  the  render  of  B.     On  the  1 5th  of  March^  a  Jiat 

in  bankruptcy  was  awarded  against  B.     On  the  ^Ist  of 

MisrcA,  AL  signed  judgment  against  B.  for  1332/.  \9s.6d. 

On  the   5th  of  April,  A.  proved  under  the  Jiat  for 

<^6i/,  125.  9d.,  being  the  amount  of  the  judgment  debt 

(a)  Under  the  6  G.  4.  c.  l6.  with   respect    U    the   debt   so 

••S^.,  which  enacts  that  "  the  proved  or  claimed; " — a  similar 

P^vnng  or   claiming    a   debt  provision  to  that  contained  in 

"Bder  a  commission    by  vany  the  49  0. 3.  c.  129.  «•  14. 

CRditor,  shaU   be  deemed   an  (6)  4iM.S^Q.6U.,  5  Scott, 

<l(etioQ  by  such  creditor  to  take  N.  R.  484. 
^benefit  of  such  commiasion. 
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excluding  the  64?8/.  1^.  9d.  On  the  12th  of  Jprii 
sa,  against  B,  was  lodged  with  the  sheriff.  C 
30th  oF  Maj/y  A.  brought  an  action  against  C  8 
on  the  bond :  and  it  was  held,  that  the  proof  unc 
Jiat  was  an  election  to  relinquish  the  action  agaii 
and  that  B.^  being  entitled  to  be  discharged  if  ren 
C  and  Z>.  were  entitled  to  have  the  proceedings  \ 

Cresswell,  J.  The  drawer  does  not  deri% 
from  or  under  the  indorsee,  {a)  How,  then,  can  his 
be  altered  or  affected  by  the  circumstance  of  \ 
dorsee  having  proved  his  demand  under  the  JU 
find  the  point  expressly  decided  in  Mead  ▼.  Brah 
where  it  was  held  that  the  drawer  of  a  bill  of  exc 
who  had  paid  the  amount  to  the  holder  after  a  a 
sion  of  bankruptcy  issued  against  the  acceptor, 
sue  the  acceptor  before  he  had  obtained  his  cert 
and  arrest  him  upon  the  bill,  notwithstanding  the 
had  proved  the  bill  under  the  commission, 
there  insisted,  that,  by  the  49  G.  3.  c.  121.  5.  S.  | 
plaintiff,  by  paying  the  bill,  stood  in  the  place 
creditor  who  had  proved,  and  became  entitled 
dividends  under  such  proof,  and,  therefore,  by  5. 
was  not  competent  to  him  to  maintain  any  action 


(fl)  The  drawer  is  a  party 
who  engages  to  guarantee  the 
payment  by  the  drawee,  to  the 
payee  and  his  indorsees.  The 
title  of  the  drawer,  as  such,  to 
the  ownership  of  the  bill, — his 
right  to  demand  payment  or  to 
sue, — first  accrues  when  he  has 
been  compelled  by  the  payee, 
or  an  indorsee,  to  satisfy  that 
engagement ;  and,  upon  doing 
so,  he  may  be  said  to  stand  in 
the  place  of  the  original  cre- 
ditor whom  he  has  thus  gua- 
ranteed, and  to  whose  rights, 
except  as  against  an  interme- 
diate indorser,he  has  succeeded. 
Vide  1  M.S^  B.305,  n.,  308, n., 


Mann.  N,  P.  Digest, 
249,  as  to  the  rights  of 
who  has  become  so,  as 
suprd  protest. 

If  however,  the  dra? 
bound  by  the  act  of  the 
in  proving  under  the  j 
indorsee  might,  by  so  ] 
lessen  the  remedies  wl 
drawer  would  be  entitle 
ercise  on  the  bill  being  i 
to  him,  and  the  indorse 
it  should  seem,  there 
charge  the  drawer  as  fi 
he  had  given  time  to  the 

(6)  3  M.^  8,91. 

(c)  And  see  the  6 
16.  9.  52. 
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the  defendant  in  respect  of  it ;  and  that,  as  the  defend- 
ant would  have  been  discharged  had  he  obtained  his 
certificate,  the  proof  must  be  deemed  to  be  an  election, 
fiat  Lord  ElUnborougk  ^*  inquired  if  there  were  any 
words  in  the  statute  compulsory  upon  a  party,  who 
pays  the  debt  for  which  the  bankrupt  is  liable,  to  come 
ID  under  the  commission ;  for,  if  not,  the  proving  under 
ihe  commission  could  only  be  deemed  an  election  so  far 
as  it  personally  regarded  the  creditor  who  proved,  but 
not  to  afiect  the  right  of  third  persons/'  And  Dampier^  J., 
added,  **  that  it  would  be  hard  to  deprive  the  plaintiiT 
C3f  the  chance  of  recovering  against  the  bankrupt  before 
fce  has  obtained  bis  certificate  ;  because  in  the  event  of 
Isis  obtaining  it,  the  bankrupt  would  be  discharged." 


1847. 

Walkkr 
Pilbbam. 


The  rest  of  the  court  concurring. 


Rule  refused. 


Roberts  v.  Price. 

April  Z\. 

HEBT,  for  money  had  and  received,  brought  by  the  ^    ^^le  rules 

plaintiff  as   treasurer   of  a  friendly  loan   society  of  a  friendly 

oiled  •*  JTie  Overion  Friendly  Society^'  inrolled  pursuant  "^u^^^^der 

lo  die  10  G.  4.  c.  56^  with  a  count  in  detinue  for  deeds,  the  10  G.  4. 

4k^  belonging  to  the  plaintiff  as  such  treasurer.  ^'  ^^'^  (he 

Pleas,  denying  that  the  plaintiff  was  treasurer,  and  also  ekctinff  a 

thit  the  deeds  &c.  belonged  to  him  as  treasurer.  treasurer 

The  cause  was  tried  before  CoUman.  J.,  at  the  last  *^  ®^**®' 
-,.  .  officers,  was 

rHniikire  assizes.     The  contest  was  whether  the  plain-  vested  in  a 
tiff  or  the  defendant  was  the  legally  appointed  treasurer,  committee  of 
Jl  appeared,  that,  on  the  29th  of  March,  1844,  the  ^^Ungofthe 

committee,  at 

"'hidi  ten  of  the  laembers  only  were  present, —  the  eleventh  not  having  received 

^^, — the  defendant,  the  former  treasurer,  was  removed,  and  the  plaintiff 

appointed  in  his  stead,  by  a  majority  of  votes :  —  Held,  that  the  election  was 

^^  ilthough  the  absent  committee-roan  had,  for  a  considerable  period,  ceased 

totttdid  the  meetinga,  and  had  intimated  an  intention  not  to  attend  any  more, 

md  aldMNig^  the  def^dant  himself  had  demanded  a  poU. 
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society  in  question  had,  in  conformity  with  the  1! 
tion  {a)  of  the  act,  appointed  a  committee  of  elev 
sons  to  conduct  the  afiairs  of  the  society ;  one 
parties  so  appointed  being  a  person  named  Cravi 
the  4th  rule  of  the  society  it  was  provided  tl 
committee  to  be  appointed,  should  have  the 
management  of  its  afiairs,  and  that  the  treasu 
the  time  being,  should  be  elected  by  the  committ 


(a)  By  which  it  is  enacted, 
that  every  society  formed  under 
the  authority  of  that  act,  '^  shall 
and  may  from  time  to  time 
elect  and  appoint  any  numher 
of  the  members  of  such  society 
to  be  a  committee,  the  number 
thereof  to  be  declared  in  the 
rules  of  every  such  society,  and 
shall  and  may  delegate  to  such 
committee  all  or  any  of  the 
powers  given  by  this  act  to  be 
executed ;  who,  being  so  dele- 
gated, shall  continue  to  act  as 
such  committee  for  and  during 
such  time  as  they  shall  be  ap- 
pointed for  such  society,  for 
general  purposes,  the  powers  of 
such  committee  being  first  de- 
clared in  and  by  the  rules  of 
such  society,  confirmed  by  the 
justices  of  the  peace  at  their 
sessions,  and  filed  in  the  manner 
hereinbefore  directed ;  and,  in 
all  cases  where  a  committee 
shall  be  appointed  for  any  par- 
ticular purpose,  the  powers  de- 
legated to  such  committee  shall 
be  reduced  into  writing,  and 
entered  into  a  book  by  the  se- 
cretary or  clerk  of  such  society  ; 
and  a  migority  of  the  members 
of  such  committee  shall,  at  all 
times,  be  necessary  to  concur  in 
any  act  of  such  committee ;  and 
such  committee  shall,  in  all 
things  delegated  to  them,  act 
for  and  in  the  name  of  such 
society ;  and  all  acts  and  orders 


of  such  committee,  ni 
powers  delisted  to  tlu 
have  the  like  force  ai 
as  the  acts  and  orders 
society  at  any  general 
thereof  could  or  might  1 
in  pursuance  of  this  « 
vided  always,  that  tb 
actions  of  such  commit 
be  entered  in  a  book  b 
to  such  society,  and  8 
from  time  to  time,  an* 
times,  subject  and  liabl 
review,  allowance,  or  d 
ance,  and  control  of  i 
ciety,  in  such  manner  a 
as  such  society  shall 
general  rules,  confirmed 
justices,  and  filed  as  al 
have  directed  and  appoi 
shall  in  like  manner  di 
appoint." 

(b)  The  11th  sectioi 
"  that  every  such  socic 
and  may,  from  time  to 
any  of  their  usual  meel 
by  their  committee,  if  a 
shall  be  appointed  for 
ciety,  elect  and  appoi 
person  into  the  office  of  i 
president,  warden,  treat 
trustee  of  such  society, 
shall  think  proper,  a 
shall  and  ntiy  from 
time  elect  and  appoi 
clerks  and  other  officers 
be  deemed  necessary  t 
into  execution  the  pui 
such  society,  for  such 
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II  further  appeared,  that  certain  members  of  the  com- 
mittee being  dissatisfied  with  Price^  the  treasurer,  a  meet- 
ing was  called  on  the  5th  of  May^  1846,  to  consider  the 
propriety  of  removing  him ;  that  all  the  members  of  the 
committee  attended,  with  the  exception  of  Craven,  to 
vbom  it  was  not  shewn  that  any  notice  of  the  meeting 
tud  been  given ;  and  that,  at  that  meetings  the  votes  of  the 
csonimittee  having  been  taken,  it  was  agreed  that  Price 
should  be  expelled,  and  Roberts  appointed  treasurer  in  his 
3tead.    The  entry  of  the  transaction  in  the  society's  book 
'•18  as  follows :  —  "  Ordered,  that  Mr.  Thomas  Price, 
^reisarer,  has  been  polled  out  of  his  office  by  a  majority 
of  four:   Ordered,  that  Mr.  Timothy  Roberts^  jun.,  of 
fkerton,  be  elected  treasurer,  and  is  hereby  elected,  by  a 
mjority  of  seven." 

In  order  to  dispense  with  the  necessity  of  proving 
«  notice  to  Craven,  evidence  was  given  of  his  having 
clisoootinued  bis  attendance  at  the  meetings  of  the  com- 
mittee for  about  two  years,  and  of  his  having  intimated 
VI  intention  not  to  attend  any  more ;  and  it  was  shewn 
tbtt,  at  the  meeting  in  question,  the  defendant  Price 
Umsdf  had  demanded  a  poll. 

The  learned  judge,  being  of  opinion  that  the  election 
VIS  invalid  for  want  of  notice  to  Craven,  directed  a 
tKNisuit,  but  reserved  leave  to  the  plaintiff  to  move  to 
enter  a  verdict  as  the  court  should  think  fit. 


1847. 
Roberts 

V, 

Price. 


Weldg^  now  moved  accordingly.  He  submitted,  that, 
iBtsoiuch  as  Craven  had  ceased  to  attend  the  meetings 
nftbe  committee,  and  had  announced  his  intention  not  to 
Attend,  it  was  not  necessary  to  prove  notice  to  him  ; 
ind  that  Price,  the  defendant,  had  himself  waived  the 
'^•cessity  of  proving  notice  to  Craven,  by  demanding  a 


^  tod  for  rach  purposes  as 
M  be  fixed  and  established 
Vy  ibe  rules  of  sueh  society,  and 

TOU  IV.  —  c.  B. 


from  time  to  time  to  elect  and 
appoint  others  in  the  room  of 
those  who  shall  vacate,  or  die* 
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poll  in  his  absence.  ICresswell^  J.,  referred  to  The  K\ 
V.  LangAottie,  (a)  There,  to  a  quo  warranto  for  exercisi 
the  office  of  mayor  of  a  borough,  the  defendant  plead 
that,  by  charter,  the  corporation  had  power  to  elec 
burgess  for  mayor ;  and  that,  by  custom,  there  was 
indefinite  number  of  free  burgesses,  and  the  may* 
bailiiTs,  and  burgesses,  being  duly  assembled,  mi{ 
elect  whom  they  would  for  burgess;  that  he  (the  c 
fendant)  was  elected  burgess  at  a  meeting  duly  i 
sembled,  according  to  the  custom  of  the  borough,  a 
was  afterwards  duly  elected  mayor  according  to  t 
charter.  The  crown  traversed  the  fact  that  the  me 
ing  at  which  he  was  made  a  burgess,  was  duly  assembk 
It  appeared  at  the  trial,  that  the  meeting  was  not  h< 
on  a  day  appropriated  to  the  purpose  of  electing  bi 
gesses :  and  the  jury  found  that  the  custom  was  to  el 
burgesses  by  the  burgesses  for  the  time  being,  who  w^ 
indefinite  in  number;  and  that  every  resident  burg 
was  to  be  served  with  a  personal  notice  of  the  meetii 
and,  if  he  required  it,  of  its  object ;  but  that  the  oust* 
must  be  taken  with  the  qualification  that  an  acciden 
omission  to  serve  a  resident  burgess  was  not  a  violati 
of  it  It  also  appeared,  that  i2.,  a  resident  burgess,  hi 
told  the  officer  whose  duty  it  was  to  serve  the  notice 
that  he  need  not  serve  him,  as  he  was  frequently  abseo 
and  could  hear  tell  of  what  was  going  on.  The  oflki 
did  not  serve  22.,  who  was  in  fact  in  the  borough  at  th 
time  of  the  meeting.  The  jury  found  expressly  thi 
the  omission  to  serve  R.  was  accidental.  But  the  com 
held,  that  the  qualification  of  the  custom,  as  to  acd 
dental  omissions,  was  bad  in  law;  that  the  omission t 
serve  i2.  was  not  accidental ;  and  that  the  service  i 
notice  could  not  be  waived.]  It  is  true  the  court  thef 
held  the  meeting  illegal,  for  want  of  a  due  service  oftb 
notice;   and  that   Lord  Denman^  arguendo^  intimate 

(a)  4  Ad.  4-  E.  538.,  6  N.  S^  M.  203. 
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Aat,  it  being  the  duty  of  every  elector  to  attend,  the 
service  cannot  be  waived.     This,  however,  is  rather  the 
appointment  of  a  servant  than  the  election  of  an  officer. 
fWTrfp,  C.  J.     The  first  question  is,   whether  the  de- 
^ndant  was  duly  renioved  from  the  office  of  treasurer. 
CressweU,  J.     It  may  be  a  question  whether  the  com- 
mittee had  power  to  displace  Price,     The  11th  section 
of  the  statute  gives  them  power,  from  time  to  time,  to 
elect  and  appoint  officers  in  the  room  of  those  who  shall 
vacate  or  die ;  but  it  does  not  expressly  impower  them  to 
remove.]    By  the  demand  of  a  poll  of  those  present  at  the 
meeting,  the  defendant  has  precluded  himself  from  urging 
this  objection.    \Wildey  C.  J.    How  could  he  know  that 
the  proper  notices  had  not  been  given  ?    Craven  could 
not  waive  his  right  to  notice :  the  general  body  had  a 
right  to  the  benefit  of  his  judgment.]     The  presence 
of  Craven  could  not  have  made  the  result  different. 
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Wilde,  C.  J.  It  strikes  me  that  the  point  presented  for 
our  consideration  is  not  open  to  any  considerable  doubt. 
Here  is  a  body  of  persons,  in  the  nature  of  trustees, 
charged  with  the  performance  of  a  certain  duty.  To 
hold  that  a  meeting  may  be  held  without  due  legal  notice 
to  the  whole  of  the  members,  might  give  occasion  for 
great  fraud  in  the  case  of  a  corporation ;  and  the  objection 
would  be  stronger  in  the  case  of  a  society  like  this.  The 
only  ground  upon  which  the  meeting  of  the  5th  of  Afoy, 
1846,  at  which  less  than  the  whole  number  were  present, 
could  be  held  valid,  would  be,  that  Craven  had  dispensed 
with  notice.  But,  be  filling  the  character  of  a  trustee,  I 
UQ  not  aware  that  he  had  any  power  so  to  do.  He 
had  not,  by  sending  in  his  resignation,  ceased  to  be 
a  member  of  the  committee:  and,  although  he  had  for 
some  time  failed  to  attend  its  meetings,  non  constat  but 
that  he  might  have  felt  it  to  be  his  duty  to  attend  when 

he  knew  that  the  meeting  was  called  for  a  purpose  so 

• 

important  as  the  removal  of  the  treasurer,  and  the  elec- 
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Roberts 
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Price. 


tion  of  a  successor.     It  was  right  that  he  should  have 
an   opportunity   of  attending.     At  all   events,    in  the 
absence  of  a  notice  to  him,  I  am  of  opinion  that  the  : 
meeting  was  not  legally  constituted,  and  consequently  thato 
it  was  not  competent  to  them  to  remove  the  defendants 
from  his  office. 


Cresswell,  J.  I  am  entirely  of  the  same  opinionn 
T^f  King  V.  Lang/iorn  seems  to  me  to  be  directly  apG 
plicable.      Craven  clearly  could  not  waive  the  notice. 


V.  Williams,  J.,  concurred. 


Rule  refusei 


BowYER  V.  Cook. 

AjpHl  22. 

In  trespass       nPHIS  was  an  action  of  trespass  brought  to  recoi 

or  placing  damages  in   respect  of  trespasses  allecred  to  hi 

•tumps  and  °,  '  . 

stakes  on  the    been  committed  by  the  defendant  *^  in  a  close  and  (lit 

plaintiff's 
land^  the  de- 
fendant paid 
into  court 
40«.,  which 
the  plaintiff 
took  out  in 


c 

V 

el 

ro 


0- 

al 


and  on  a  bank  adjoining  and  belonging  to  a  fa 
occupied  by  the  plaintiff,  between  the  1st  of  Septem^^  tf 
1845,  and  the  15th  oi  Aprilj  1846, — the  day  of  -^h 
commencement  of  the  action,  —  which  trespasses 
sisted  in  continuing  to  cause  certain  water  to  run 
satisfaction  of  of  a  close  occupied  by  the  defendant,  into  certain  1 

The  plaintiff*    l^^'o"g*"S   ^^   ^'^®  plaintiff,  and   in    continuing  a   plat- 
afterwards        form  of  earth  on  the  plaintiff's  land  and  ditch,  and   at 
gave  the  de- 
fendant 

notice^  that,  unless  he  removed  the  stumps  and  stakes,  a  further  action  wooli 
be  brought  against  him :  — Held,  that  the  leaving  the  stumps  and  stakes  on  tht 
land  was  a  new  trejtpass  ;  that  the  plaintiff  was  entitled  to  full  costs  in  an  actitn 
for  their  continuance  after  the  notice,  though  he  recovered  less  than  40«.,  and  ^ 
judge  refused  to  certify  that  the  trespass  was  wilful  and  malicious,  under  the 
S  &  4  Fid,  e*  24.  s,  2.;  and  that  the  proper  mode  of  obtaining  such  costs,  was, 
by  entering  a  suggestion  on  the  record,  under  the  3rd  section,  that  the  tresptf* 
was  committed  after  notice. 
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the  foot  of  hb  bank;  and  also  in  continuing  wooden         1847. 
stumps  and  stakes  on  the  said  ditch  and  bank."     The 
defendant,  amongst  other  pleas,  pleaded  that  the  close 
in  question  was  not  the  close  of  the  plaintiff.  q^ 

The  cause  was  tried  before  Parke^  B.,  at  the  last 
summer  assizes  at  Hertford^  when  a  verdict  was  found 
for  the  plaintiff,  damages  205.  The  learned  judge  was 
thereupon  asked  to  certify,  pursuant  to  the  3  &  4  Vict. 
c^  24.  5. 2^  that  the  action  was  brought  to  try  the  plain- 
tiff's right  to  the  land  upon  which  the  trespasses  com- 
plained of  were  committed,  or  that  the  trespasses  were 
^Kriiful  and  malicious,  and  committed  after  notice  not  to 
trespass,  (a)  He,  however,  refused  to  grant  such  cer- 
tificate. 

Channelli  Serjt.,  in  Michaelmas  term  last,  obtained  a 
rule  calling  upon  the  defendant  to  shew  cause  why  the 
plaintiff  should  not  be  at  liberty  to  enter  a  suggestion 
Oi]  (be  roll  **  that  the  trespasses  in  respect  of  which  the 
plaintiff  has  recovered  his  verdict  in  this  cause,  were 
Committed  by  the  defendant  after  notice,*^  to  entitle  the 
plaintiff  to  his  costs  of  the  action.     The  affidavits  upon 
which  the  rule  was  founded,  after  stating  the  nature  of  the 
Action,  and  the  result  of  the  trial,  alleged  that  a  former 
Action  had  been  brought  by  the  plaintiff  against  the  de- 
fisndant  on  the  2nd  of  Maj/y  1845,  for  trespasses  committed 
in  the  same  close  as  was  mentioned  in  the  particulars 
delivered  in  this  action,  being  the  trespasses  for  a  con- 
tinuance of  which   this   action    was  brought;    that,  in 
SQch  former  action,  the  defendant  on  the  5th  of  Junc^ 
1845,  pleaded  payment  into  court  of  405.  in  respect  of 
the  causes  of  action  in  the  declaration  mentioned,  and 

(c)  This  notice, — which  was  left  at  his  last  reputed  or  known 

lotted  under  a  judge's  order,  place  of  abode/'  but  was  trans- 

*^  tnd  at  the  trial —  was  not  mitted  to  his  adcbess  by  post, 
'ifrred  on  the  defendant  or 
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1847.        which  sum  was  by  the  plaintiff's  replication  accepte 

and  taken  out  of  court  in  full  satisfaction  and  discharg 

BowYKB  ^f  ^Yie  causes  of  action  in  the  said  declaration  met 
Cook.  tioned  ;  that  judgment  was  signed  in  such  former  actio 
on  the  30th  of  Jtdyj  IS^S  ;  that,  previously  to  the  con 
mencement  of  this  action,  to  wit  on  the  8lh  of  Angus 
1845,  the  plaintiff's  attorneys  wrote  and  sent  to  tb 
defendant  a  notice,  of  which  the  following  is  a  copy  - 
"  We  are  requested  by  Mr.  Bomjer  to  give  you  notio 
that,  unless  you  divert  the  course  of  the  water,  so  as  t 
prevent  its  flowing  over  his  land  and  ditch,  and  restoi 
the  ditch  to  its  former  state,  and  remove  the  earti 
stumps,  stakes,  and  other  encroachments  on  his  Ian 
and  fence,  in  the  parish  of  Ippolifts,  in  such  a  mannc 
as  shall  be  satisfactory  to  him,  a  further  action  will  b 
brought  against  you  previously  to  Michaelmas  term  "  (a) 
and  that,  on  the  trial  of  the  second  action,  evidence  wa 
given  on  the  part  of  the  plaintiff,  to  establish  his  right  t 
the  close  in  question,  and  to  shew  that  the  defendant  ha 
been  guilty  of  the  trespasses  complained  of  in  tt 
second  action. 

Peacock  now  shewed  cause,  upon  an  aflSdavit  statin 
that  the  trespasses  in  respect  of  which  the  verdict  w 
given  in  this  action,  were,  the  continuing  a  small  platfor 
of  earth  and  wooden  stumps  or  stakes  which  were  up* 
the  plaintiff's  land  at  the  time  of  the  payment  into  cou 
by  the  defendant  of  the  405.,  and  the  acceptance  there 
by  the  plaintiff  in  satisfaction  of  the  causes  of  action  fl 
which  the  previous  action  had  been  brought;  and  tL' 
the  plaintiff's  land  and  ditch  had  remained  in  the  safl 
state  from  before  the  time  of  the  commencement  of  C 
said  previous  action,  down  to  the  present  time,  withe: 
any  thing  having  been  done  or  committed  to  the  same 
the  defendant,  or  bv  his  authority.     There  was  nothi 

(a)  As  to  the  form  of  notice,  vide  Bourne  v.  Alcock,  4  Q.  B»  6^ 
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to  prevent  the  learned  judge  from  certifying  in  this  case        1847. 

ibat  the  trespass  was  wilful  and   malicious,  if  he  had        

thought  fit  so  to  do,  under  the  S  &  4  VicL  c.  24.  s.  2.      ^<>^J«» 
The  only  doubt  here  arises  from  the  3rd  section,  which        Cook. 
enacts  ^  that  nothing  herein  contained  shall  extend  to, 
or  be  construed  to  extend  to,  deprive  any  plaintiff  of 
costs  in  any  action  or  actions  brought  for  a  trespass  or 
trespasses  over  any    lands,  commons,   wastes,  closes, 
woods,  plantations,  or  inclosures,  or  for  entering  into 
any  dwellings,  out-buildings,  or  premises  in  respect  of 
wfaich  any  notice  not  to  trespass  thereon  or  therein  shall 
have  been  previously  served  by   or   on  behalf  of  the 
Owner  or  occupier  of  the  land  trespassed  over,  upon^  or 
i^  at  the  last  reputed  or  known  place  of  abode  qfj  the  de- 
fendant or  defendants  in  such  action  or  actions."  {a)  The 
case  of  Sherwin  v*  Swtndall  {b)  shews  that  the  judge 
might  have  certified,  notwithstanding  that  proviso,  which, 
•s  is  there  observed  by  Pollock^  C.  B.,  was  introduced 
Only  to  prevent  its  being  supposed  that  the  statute  of 
f^ictoria   interfered   with   the  8  &  9   W.  3.  c.  11.  s,  4. 
^arie,  R,  in  that  case,  says :  ^'  At  the  trial,  the  point  I 
ivitended  to  reserve  was  this  :  —  I  thought  the  act  done 
l>y  the  defendant  was  not  malicious  in  the  ordinary  sense 
of  the  word  ;  that  is,  that  there  was  no  personal  malice  : 
l>ut  I  thought  it  was  ^  wilful  and  malicious,'  according  to 
the  construction  put  upon  the  statute  of  William  3.,  as 
being  a  trespass  committed  after  notice ;  and  I  meant  to 
give  the  certificate  on  that  ground,  if  I  had  power  to  do 
so,  under  the  statute  of  William  3.  and  that  of  Victoria 
taken  together.     That,  therefore,  is  the  question  for  the 
court  now  to  determine :  and  I  am  of  opinion,  that,  on 
the  urue  construction  of  those  acts,  taken  together,  1  had 
such  power.     There  would  be  no  question  at  all  upon 
the  matter,  but  for  the  3rd  section  of  the  statute  of  Vic* 

(o)  me  anU,  23?  n.  (b)  12  M.  S^  W.  783. 

K   4 


240  £AST£R  TERM, 

J  847.        toria.      The  preamble  of  that  act  does  not  recite  tb< 

statute  of  William  3.,  but  only  the  statutes  of  48  Elixmsst^\ 

Bow¥EB       ^  g  ^j^j  22  &  23  Car.  2.  c.  9.,  which  are  in  part  repealed,  b,^ 
Cook.         Then  comes  this  enactment  in  s.  2. —  that,  if  the  plain*  .r:B^Xi 
tiff  in  any  action  of  trespass  or  trespass  on  the  case.^«^j| 
brought  or  to  be  brought  in  any  of  Her  Majesty's  courts:»nr  ^ 
at   JVestminster^  &c.,  shall  recover,  by  the  verdict  of  m     "^^ 
jury,  less  damages  than  405.,  such  plaintiff  shall  not 
entitled   to  recover  or  obtain  from  the  defendant, 
respect  of  such  verdict,  any  costs  whatever,  whether  Lf 
shall  be  given  on  any  issue  or  issues  tried,  or  judgmt 
shall  have  passed  by  default,  unless  the  judge  or  pn 
siding  officer  before  whom  such  verdict  shall  be  obtainec>^^^^ 
shall,  immediately  afterwards,  certify  on  the  back  of  thr:^,:^'    i^ 
record,  &c.,  that  the  action  was  really  brought  to  try     ^^^^^ 
right,  besides  the  mere  right  to  recover  damages  for  xYrM ^m  ih 
trespass  or  grievance  for  which  the  action  shall  hei^  .mr^avi 
been  brought,  or  that  the  trespass  or  grievance  in  respe:^^  •^ect 
of  which  the  action  was  brought  was  wilful  and  Tnaliciou^m:^::sna. 
Coupling  these  words  with  the  provisions  of  the  8  &    ^i^  9 
W.  S.c.  n.  5. 4.,  the  only  alterations  made,  are,  that  \M.^  the 
certificate  must  be  given  immediately^  and  that  the  plai  m  -fliin* 
tiff  is  totally  deprived  of  costs,  instead  of  obtaining,  ^  as 

under  the  statute   of  William  3.,  no  more  costs   th& 
damages.     These  are  the  only  alterations  made  by 
cessary  implication  in  the  statute  of  William  3. ;  so  h 
therefore,  the  judge  has  clearly  power  to  certify,  if  t 
trespass  were  committed  after  notice,  according  to  t 
construction  put  upon  the  8  &  9  7 F.  3.    It  is  clear,  fn 
the  cases,  that,  originally,  the  judges  considered  *  ther 
selves  absolutely  bound  to  certify  in  all  cases  where 
trespass  was  after  notice ;  but  the  true  construction  ^    of 
the  statute  is  that  which  is  stated  by  the  judges  in  W^^he 
case  of  Good  v.   Watkins  (a),  and   which   is   now  ^ut  f 

t" 

(a)  3  Eaut,  495.  jf 
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Upon  it,  namely,  that  the  judge  has  a  discretion  in  the        1847. 

iiatter,  although  that  discretion  will  generally  be  ex-        

^rcised  in  favour  of  the  plaintiff,  where  notice  has  been       Bowtee 
^iiren.     We   are   now  to  consider  what   is   the   effect         Cook. 
of  the  3rd  section   of  the  statute  of  Victoria.      Very 
|:>robabIy,  the  object  of  the  framer  of  that  clause  was, 
ihat  which  has  been  stated  by  my  lord,  namely,  to  pre- 
vent the  4tb  section  of  the  8  &  9  fT.  S.  c.  11.  from 
>ing  inoperative.     But,  iF  so,  the  clause  is  not  happily 
ipressed;  for,  it  applies  only  to   one   case   provided 
fc>r  by  the   statute   of  William   3.,    namely,  that  of  a 
^rritten  notice  served  upon,  or  lefl  at  the  kst  reputed  or 
known  place  of  abode  of,  the  defendant;    leaving  unaf- 
fected the  case  of  a  verbal  notice,  or  of  a  notice  posted 
tip  upon  the  land.     There  is  some  difficulty  in  putting  a 
^construction  upon  this  section.     One  interpretation  of 
it   may  be,  that,  wherever  a   notice  in  writing  has  been 
Si^en,  the  plaintiff  shall  be  entitled  to  full  costs  without 
^tiy  certificate,  although  the   amount  of  damages   be 
l^ss  than  40«. ;  but,  if  so,  unless  the  fact  of  the  notice 
appeared  on  the  face  of  the  declaration,  it  would  seem 
^liat  there  must  be  a  suggestion  upon  the  record  for  that 
Purpose,  which,  according  to  the  recent  decision  of  this 
^^citirt  (fl),  the  defendant  would  be  at  liberty  to  traverse. 
^^r,   the  meaning  may  be,  that  it  shall  be  imperative  on 
^lic  judge  to  certify  where  a  written  notice    has    been 
^Ten,  whereas,  in  other  cases,  it  is  discretionary.     Pro- 
l^ably,  in  order  to  avoid  the  inconvenience  of  the  former 
decisions,  the  latter  is  the  true  construction ;  but,  with- 
out deciding   that  point,  it  is  enough  to  say  that  the 
statute  of   Victoria    leaves  the    statute  of    William  3. 
wholly  untouched,  except   in  the  particular  case  men- 
tioned in  the  Srd  section,  f,  ft,  of  a  trespass  committed 
after  a  written  notice ;  and,  therefore,  that  I  was  fully 

(a)   WatiWi  V   QuiUer,  11  M,  S^  W.  760. 
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1847.        authorised,  by  the  statute  of  William  S.  and  that  ol 

Victoria  J  taken  together,  to  grant  this  certificate." 

'^^^       suming,  then,  that  the  proper  course  for  a  plaintiff  tOt^     rj 
Cook.         avail  himself  of  a  previous  notice  not  to  trespass,  to 

by  entering  a  suggestion,  is  this  a  notice   within  tb»«^^^ 
meaning  of  the   proviso?     IfVilde,  C.  J.    You  do  nco^-^ 
dispute  that  the  leaving  the  stakes  on  the  plaintiff**  "2^  jja* 
land  was  a  trespass.      Holmes  v.  Wilson  {a)^  —  where      j«^^ 
was  held  that  trespass  Is  the  proper  remedy  for  ^'^on^^^^ 
fully  continuing  a  building  on  the  plaintiff's  land,  fiT^       ^ 
the  erection  of  which  the  plaintiff  has  already  recover**^!^.^^^ 
compensation,  and  that  a  recovery,  with  satisraction,  fr  r 

erecting  it,  does  not  operate  as  a  purchase  of  the  rigg^^  i^l 
to  continue  such  erection,  —  is  a  distinct  authority  t^  -^^b^i 
it  was.]     That  cannot  now  be  disputed.     This  is  1-^V|^^       ^ 
the  case  of  an  action  of  trespass  for  building  a  house  ^.sl  ^^ 
another  man's  land,  where  money  has  been  paid  i^    jjiq 
court,  and  taken  out  by  the  plaintiff  in  satisfactioi^    of 
the  original  trespass,  and  a  second  action  is  brought     for 
the  continuing   trespass   in  leaving  the   house  on     the 
plaintiff's  land.      That  brings  us  to  the  form  of   the 
notice,  which  is  not  simply  a  notice  not  to  trespass,    but 
a  notice,  that,  unless  the  defendant  does  certain  acts^      T  ^^^  ^ 
the  doing  of  which  would  amount  to  a  new  trespass^  a      ^~^'  £:« 
further  action  will  be  brought  against  him.  [^WildCjCJ,       "^  ^""^ 
Suppose  the  defendant  had  stood  upon  the  plaintiff's       "^.^  c^ 
land,  and  had  received  notice  to  walk  off;  would  not  bis        '^  \/ 
continuing  there  after  such  notice  have  been  a  trespass  ?]         **^  J 
That  would  be  a   notice   to   do   sometliing  the  party       i^*^  '^ 
lawfully  might  do.      ICressweU,  J.  The  plaintiff  has  re-       p^  c= 
covered  damages  for  a  trespass  committed  on  his  landi       1 
by  erecting  something  thereon.     He  afterwards  give*        .>^*^ 
the  defendant  a  notice,    that,   unless   he    removes  tb^ 

(a)  10  Ad.  Sf  E.  503.     And  see  Hudson  v.  Nicholson,  5  it^-        \^sb*r 
S^  W.  437.  \ 
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thing  so  improperly  erected,  its  continuance  will  be  1847. 
treated  as  a  new  trespass,  and  another  action  brought.  — — — 
Wtldgf  C.  J.  Can  we,  sitting  in  court,  doubt  that  which  Bowyb» 
DO  man  out  of  court  could  for  a  moment  hesitate  Cook. 
about?]  Id  Daw  v.  Hole{a\  the  judge  had  refused 
to  certify  that  the  trespass  was  wilful  and  malicious, 
though  it  was  proved  at  the  trial  that  the  defendant  had 
been  served  with  a  notice  not  to  trespass.  The  master, 
hove?er,  notwitlistanding  the  want  of  a  certificate,  and 
viihout  any  suggestion  of  notice  on  the  record,  allowed 
the  plaintiff  bis  full  costs.  The  court  directed  a  reviewal 
of  the  taxation;  saying  —  **  The  statute  3  &  4?  Vict. 
c24.  i.S»  excepts  from  the  operation  of  that  net  all 
cases  where  notice  not  to  trespass  has  been  proved. 
The  case,  therefore,  is  not  within  the  statute  of  Victoria^ 
bat  must  be  governed  by  the  8  &  9  ^.  S.  c.  11.,  and 
tluit  has  not  been  complied  with,  for,  under  it,  there 
Biiist  be  a  certificate,  to  entitle  the  plaintiff  to  full  costs." 
[W'dde^  C.  J.  The  plaintiff  has  no  means  of  compelling 
the  judge  to  certify:  but,  if  a  suggestion  be  entered,  the 
defendant  has  the  means  of  questioning  its  propriety. 
I  do  not  see  what  other  course  is  available.  A  trespass 
is  not  necessarily  wilful  and  malicious,  because  com- 
mitted after  notice.  Cresswelly  J.  What  statute  do 
jou  rely  on  as  depriving  the  plaintiff  of  his  costs  in 
this  case  ?]  The  2nd  section  of  the  3  &  4  Vict.  c.  24*. 
[CressweUj  J.  That,  by  sect.  3.,  does  not  apply  where 
there  has  been  notice.]  The  real  question  is  as  to  the 
efficiency  of  the  notice. 

ChanneUy   Serjt,  and  Rose^  contra^  were  stopped  by 
tkc  court. 

Wilde,  C.  J.      I  am  of  opinion  that  this  rule  should 
he  made  absolute.     By  the  22  &  23  Car.  2.  c.  9.  s.  136., 

(0  15  Law  J.,  N,  S.f  Q.  B.  32.     Not  reported  elsewhere. 
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IS47.  it  was  enacted,  ^*that,  in  all  actions  of  trespass,  assauK^ 
and  battery,  and  other  personal  actions,  wherein  tVM^ 
judge,  at   the  trial  of  the   cause,   shall   not   find  ar^ 

Cook.         certify  under  his  hand,  upon   the  back  of  the  recor*^ 
that  an  assault  and  battery  was  sufficiently  proved  by  tF^ 
plaintiff* against  the  defendant,  or  that  the  freehold  or  ti*  f 
of  the  land  mentioned  in   the  plainiiff*'s  declaraiion 
chiefly  in  question,  the  plaintiff  in  such  action,  in 
the  jury  shall  find  the  damages  to  be  under  the  valu 
405.,  shall  not  recover  or  obtain  more  costs  of  suit  t 
the  damages  so  found  shall  amount  unto,"  &c.     Ex 
for  that  statute,  there  was  nothing  at  that  time  to  dep 
a  plaintiff  of  his  full  costs,  where  he  had  obtained  a 
diet  and  damages,  however  small,  in  an  action  for  a  l^ycal 
trespass.     By  the  next  statute,  8  &  9  fT.  3.  r.  11.  5.  4'.,  it 
was  sought  to  restore  to  the  plaintiff  costs  in  cevtaio 
cases  where  the  statute  of  Charles  had  taken  them  awaj: 
and,  accordingly,  it  was  by  that  section  enacted,  *^  tbat, 
in  all  actions  of  trespass,  to  be  commenced  or  prosecuted 
in  any  of  His  Majesty's  courts  of  record  at  Westminster, 
wherein,  at  the  trial  of  the  cause,  it  shall  appear,  and  be 
certified  by  the  judge,   under  his  hand,  upon  the  back 
of  the  record,  that  the  trespass   upon  which  any  de- 
fendant shall   be  found  guilty,  was  wilful  and  maliciGUh 
the  plaintiff  shall  recover,   not  only  his  damages,  but 
his  full  costs  of  suit,  any  former  law  to  the  contrary 
notwithstanding."     The  effect  of  that  enactment  isi  to       * 
give  costs  where  otherwise  the  plaintiff  would  not  have       j  ' 
been  entitled  to  them  ;  it  being  evidently  intended  as  a 
qualification    of  the  provision     in    the  former  statute.       I 
Repeal  the  statute  of  Charles^  therefore,  and  the  8  & 
9  W,S,  c.  11,  s,  4.  becomes  nugatory.      By  the  1st  sec- 
tion of  the  3  &  4  Vict.  c.  24.  the  statute  of  Charlei  is 
repealed.     How,   then,   stands   the  law?  Why,  that  * 
plaintiff  who    recovers    a   verdict,   for    any   amount  of 
damages,    in  an  action  of  trespass,    is   entitled  to  fuU 
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cause  the  only  statute  that  ever  deprived  him  of        1847* 

repealed.     It  is  true,  the  statute  8  &  9  fT.  3.        — 
ands  unrepealed  ;  but,  to  hold  that  that  statute,  -        ^ 

was  passed  for  the  purpose  of  giving  the  plain*        Cook. 

in  certain  cases,  where  by  the  earlier  statute 
I  been  taken  away,  —  operates  to  disentitle  a 

in  any  case,  to  costs,  would  be  to  give  it  an 
sdly  subversive  of  its  intention.  The  1st  sec- 
ie  3  &  4  Fid.  c.  24.,  having  repealed  the  22  & 
h  c.  9.,  would  have  left  the  plaintiff  in  an  ac- 
lis  sort,  who  had  recovered  a  verdict  with  less 
k  damages,  entitled  to  full  costs,  but  for  the 
ion,  which  enacts,  ^'  that,  if  the  plaintiff  in  any 

trespass,  or  of  trespass  on  the  case,  brought  or 
>Dght  in  any  of  Her  Majesty's  courts  at  fVest* 
kc,  shall  recover,  by  the  verdict  of  a  jury,  less 

than  405.,  such  plaintiff  shall  not  be  entitled 
er  or  obtain  from  the  defendant,  in  respect  of 
diet,  any  costs  whatever,  whether  it  shall  be 
Dn  any  issue  or  issues  tried,  or  judgment  shall 
ised  by  default,  unless  the  judge  or  presiding 
ffore  whom  such  verdict  shall  be  obtained,  shall 
:ely  afterwards  certify  on  the  back  of  the  record, 
;  writ  of  trial  or  writ  of  inquiry,  that  the  action 
y  brought  to  try  a  right  besides  the  mere  right 
r  damages  for  the  trespass  or  grievance  for  which 
1  shall  have  been  brought,  or  that  the  trespass 
nee  in  respect  of  which  the  action  was  brought, 
jI  and  malicious."  It  is  conceded  that  this 
y  legislative  enattment  to  take  away  the  costs  in 
f  if  they  are  taken  away  at  all.  But  that  sec- 
ot  left  to  operate  in  its  full  force ;  for,  the  3rd 
rovides  and  enacts,  '^  that  nothing  herein  con* 
lall  extend  to,  or  be  construed  to  extend  to, 
any  plaintiff  of  costs  in  any  action  or  actions 
for  a  trespass  or  trespasses  over  any  lands,  &c.) 
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1847.        or  for  entering  into  any  dwellings,  &c.,  in  res()ect 
which  any  notice  not  to  trespass  thereon  or  therein  shi 
have  been  previously  served,  by  or  on   behalf  of  L 

Cook.  owner  or  occupier  of  the  land  trespassed  over,  upon, 
left  at  the  last  reputed  or  known  place  of  abode  of«  1 
defendant  or  defendants  in  such  action  or  actioia 
Incorporate  the  proviso  in  the  Srd  section  with  the  2i 
and  read  the  two  together,  and  it  will  appear  thi^] 
plaintiif  who  recovers  less  damages  than  405*  in  an  act.! 
of  trespass,  or  of  trespass  on  the  case,  is  entitled  ta 
costs,  unless  the  judge  shall  certify  that  the  action  w 
brought  to  try  a  right,  or  that  the  trespass  or  grievani 
in  respect  of  which  the  action  is  brought  was  wilful  an 
malicious,  —  except  where  the  defendant  has  had  a  pre 
vious  notice  not  to  trespass.  Upon  the  whole,  there 
fore,  I  think,  that,  as  the  law  now  stands,  a  plaintiff  i 
entitled  as  of  right  to  his  full  costs,  in  an  action  of  tres 
pass,  in  respect  of  a  trespass  committed  after  notice 
though  he  recovers  less  than  405. 

In  Daw  v.  Hole,  the  attention  of  the  court  of  Queen* 
Bench  does  not  seem  to  have  been  called  to  the  effect  o 
the  8  &  9  fF.  3.  r.  1 1.  in  connectipn  with  the  22  &  23  Cctr.  S 
r.  9.  They  appear  to  have  thought  that  costs  are  pve^ 
only  where  the  judge  certifies;  not  adverting  to  tb* 
^  circumstance  of  the  only  statute  depriving  the  plaintii 
of  costs  in  these  cases,  having  been  repealed. 

The  next  question  is  —  was  the  trespass  in  this  cas 
committed  after  notice?  That  depends  upon  whetbe 
or  not  the  continuance  of  the  stumps  and  stakes  on  tb 
plaintiff's  land,  after  the  notice*  to  remove  them,  was 
new  trespass.  The  cases  already  adverted  to,  of  Hudso 
V.  Nicholson  and  Holmes  v.  Wilson^  clearly  shew  that  : 
was.  Notwithstanding  the  ingenious  argument  of  Mi 
Peacock^  there  is  no  doubt  whatever  on  my  mind  thf 
the  notice  of  the  8th  of  August^  1845,  was  a  notice  nc 
to  trespass  on  the  plaintiff's  land. 
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The  only  remaining  question  is,  what  is  the  proper        1847. 

course  for  the  plaintiff  to  adopt  in  order  to  entitle  him-        

self  to  costs.     Non  constat  that  the  notice  would  appear       Bowybb 

It  the  trial.     The  judge  would  not  be  bound  to  certify ;         Cook. 

nor  would  the  plaintiff  be  bound  by  the  absence  of  a 

certificate ;  for,  his  right  to  costs  does  not  depend  simply 

opoD  the  judge's  certifying,  but  upon  the  fact  of  his 

bating  given  the  defendant  a  previous  notice.     Now, 

the  record,  which  ought  to  shew  the  plaintiff's  right  to 

costs,  is  altogether  silent  as  to  the  fact  of  a  notice  having 

been  given.     Looking  merely  at  the  statute  of  Victoria^ 

ind  at  the  record,  we  find  that  the  plaintiff  has  brought 

an  action  of  trespass,  and  has  recovered  less  than  405. 

damages,  and  therefore  that  he  is  not  entitled  to  costs. 

The  plaintiff,  however,  claims  to  be  entided  to  costs 

ander  s.  5.     He  clearly  ought  to  have  an  opportunity 

of  asserting  his  right,  and  the  defendant  an  opportunity 

ofcoatesting  it;  and  I  see  no  way  in  which  that  can  be 

done,  but  by  entering  a  suggestion,  as  proposed. 

CoLTMAN,  J.  The  cases  that  have  been  cited  are  not 
itall  in  conflict  with  the  decision  to  which  we  have  come. 
In  the  case  of  Sherwin  v.  Swindall^  the  judge  clearly 
had  power  to  certify,  as  he  did,  under  the  3  8c  4  Vict. 
c24.  5.  2.  Daw  v.  Hole  is  not  very  lucidly  reported. 
The  question  there  seems  to  have  been,  whether  the 
Baster  was  justified  in  allowing  the  plaintiff  costs,  where 
be  bad  recovered  in  trespass  less  than  405.,  there  being 
no  certificate  under  s.  2.,  and  no  suggestion  of  a  previous 
notice  under  s.  S.  Here,  I  think  the  plaintiff  is  clearly 
entitled  to  costs,  upon  a  suggestion  being  entered ;  and, 
br  the  reasons  stated  by  the  lord  chief  justice,  I  am  of 
npinioQ  that  that  is  the  proper  course. 

Cresswell,  J.  I  agree  with  the  rest  of  the  court  in 
^king  that  this  is  a  very  plain  case.  PrimA/acie,  the 
Pl^tiC^  having  recovered  damages,  is  entitled  to  costs ; 
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1847.  if  be  is  not,  it  must  be  by  virtue  of  some  statutory  enact- 
ment. Mr.  Peacock  has  very  properly  admitted  that  thtt 
only  statute  that  can  have  the  effect  of  depriving  the 

Cook.  plaintiff  of  costs  in  this  case,  is,  the  8  8c  4  Vict.  c.  24. 
The  2nd  section  of  that  statute  enacts,  that,  if  the  plain- 
tiSf  in  any  action  of  trespass,  or  of  trespass  on  the  case, 
shall  recover  less  damages  than  405.,  he  shall  be  entitled 
to  no  costs,  unless  the  judge  shall  certify  on  the  back 
of  the  record  that  the  action  was  really  brought  to  try  a 
right,  or  that  the  trespass  or  grievance  was  wilful  and 
malicious.  Then  comes  the  8rd  section,  which  pro- 
vides that  nothing  in  that  act  shall  extend  to  deprive 
any  plaintiff  of  costs  in  any  action  for  a  trespass  over 
any  lands,  &c.,  in  respect  of  which  a  notice  not  to  tres- 
pass thereon  shall  have  been  previously  given  to  the 
defendant.  If  this  8rd  section  had  enacted  that  the 
plaintiff  should  not  be  deprived  of  costs,  if  it  should  ap- 
pear  at  the  tnal  that  a  previous  notice  not  to  trespass 
had  been  given,  there  might  have  been  ground  for  con* 
tending  that  the  judge  must  certify  to  entitle  the  plain- 
tiff to  costs.  But  the  notice  is  not  required  to  appear 
at  the  trial.  The  proper  course  clearly  is,  to  suggest 
thnt  fact  upon  the  record,  leaving  the  defendant  to 
traverse  it,  if  so  advised. 

V.  Williams,  J.  I  am  of  the  same  opinion.  In  order 
to  give  any  effect  to  the  Srd  section  of  the  8  &  4  VicL 
c.  24.,  it  is  necessary  to  adopt  one  of  two  constructions, 
viz.  that,  in  such  a  case  as  this,  a  suggestion  shall  be 
entered  on  the  record,  to  shew  that  the  plaintiff  has 
entitled  himself  to  the  benefit  of  that  proviso,  or  that 
it  shall  be  imperative  on  the  judge  to  certify  that  the 
trespass  is  wilful  and  malicious,  where  it  is  committed 
after  notice.  The  latter  would  evidently  be  a  much 
more  harsh  construction  than  the  former,  which,  L 
agree,  is  the  one  we  ought  to  adopt. 

Rule  absolute* 


i 
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184.7. 


Jou  and  Another  v.  George  Augustus  Fred- 
MiCK  Louis  Howe,  commonly  called  Viscount 

CUBZON. 


April  23. 


INDEBITATUS  assumpsit,  for  goods  sold  and  de-  A  Pleain 

I ,. ,  ,         J   1  .  .1        J  abatement  of 

liferedi  work  and  labour,  money  paid,  and  money  the  non- 

fiwnd  dae  upon  an  account  stated.  joinder  of  co- 
He  defendant  prayed  judgment  of  the  writ  and  rggj^^j  " 
<kclantion  (a),  because  he  said  that  the  said  alleged  within  the 
promise  in  the  declaration  mentioned,  if  any  such  was  J""»<^>ction  of 
nde  by  him,  was  made  by  him  jointly  with  certain  alleging  Uiat 
other  persons,  to  wit,  A.  B.j  C.  Z).,  and  £.  Jl,  who  were  the  contract 
itill  liriog,  and  who  before  and  at  the  time  of  the  com-  ^•^i^ijg'^j  . 
Benoement  of  this  suit  had  been,  and  still  were,  resident  fendant  and 
■Wn  the  jurisdiction  ofthis  court,  and  with  certain  other  ^^^  resident 
perKms,  to  wit,  G.  ff.,  /.  ICf  and  L.  Jf.,  who  w^ere  still  ^^  ^^^^  ^^ 
Hfing^  and  who  before  and  at  the  time  of  the  commence-  with  other  co- 
Bent  of  this  suit  had  been,  and  still  were,  resident  twM-  <^°5^<^^" 

'  '  resident 

oitf  and  beyond  and  out  of  the  jurisdiction  of  this  court,  without  the 

and  not  by  the  defendant  alone  —  verification ;  and  that  jurisdiction  of 

tberefore,  inasmuch  as  the  said  A.  jB.,  C.  Z).,  &c.  &c.,  y^  .  ^y^^ 

were  not  named  in  the  said  writ  and  declaration,  together  statute  3  & 
with  the  defendant,  he  the  defendant  prayed  judgment  of     ^  **  ^:  ^^' 


ue  Slid  writ  and  declaration,  and  that  the  same  might  ing  the  de- 
be  qntshed.  fendant  to 

state  in  his 

General  demurrer,  and  joinder.  plea  that  all 

are  resident 
n^r     w    •  f  1       «  mi  •        within  the 

UnHani^  in  support  of  the  demurrer.     The  question  jurisdiction, 
■toded  to  be  raised  by  this  demurrer  is,  whether  a  and  to  verify 
pl*  of  non-joinder  of  co-contractors,  where  one  or  o/^ifby  ^affi- 
davit. 

(•)  See  2>aoiet  ▼•  Thamsan,     Des  AngeM,  ant^y  Vol.  IIL  p. 
^♦^•*r.l6l.;  WkitUngr.     910. 

▼ounr.  — cB.  8 
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1847*       more  of  them  is  or  are  out  of  the  jurisdiction  of  th 
^— -       court,  is  an  available  plea  in  abatement.     Formerly,  r 
^'^         was  necessary  to  join  all  the  persons  who  were 
Lord        to  the  contract ;  and,  if  any  were  out  of  the  juriadi 
CuRzoif.      ^jjg  course  was,  to  proceed  to  outlawry  against 

This  involved  great  expense  and  delay ;  to  obviate  whicz^^ 
it  is  provided  by  the  8th  section  of  the  8  &  4  ^  4.  c. 
'*  that  no  plea  in  abatement  for  the  non-joinder  of 
person  as  a  co-defendant,  shall  be  allowed  in  any  covcm 
,of  common  law,  unless  it  shall  be  stated  in  such  pl^  ^^ 
that  such  person  is  resident  within  the  jurisdiction     ^^  ^ 
the  court,  and  unless  the  place  of  residence  of  siKii^xici! 
person  shall  be  stated,  with  convenient  certainty^  in  ^ 

affidavit  verifying  such  plea."  (a)    This  is^  upon  t&e 

face  of  it,  a  disabling  enactment :    but    the   plea         i 
framed  upon  the  assumption  that  it  is.alsojin  enabL     iu^ 
enactment,  entitling  the  defendant  to  plead  a  plea  ^.  hat 
he  could  not  have  pleaded  at  common  law:  for^-  ia 
Qodson  V.  Good  (6),  it  was  held  that  a  plea  in  ab^^ste-. 
ment, — that  the  defendant,  jointly  with  sixteen  otb^ers, 
contracted^ -7- imports  that  he  contracted  jointly  with  i^aix* 
teen  others,  and  no  more  ;  and  that,  if  it  appeared  ^uJiat 
more  than,  the  seventeen  had  contracted,  the  plea-was  ^Eii>- 
proved.     This  plea,  as  was  observed  by  Gibbs,  CJ-*  ^  in 
that  case,  does  not  give  the  plaintiff  a  better  writ;  for,      the 
other  persons  within  the  jurisdiction^  who  are  allege^Ito 
have  joined  in  the  contract,  if  sued  thereon,  would  a^^io 
have  a  right  to  plead  in  abatement  that  there  are  ocfter       : 
joint-contractors,  who  are  not  named.     [^Cresswdi  J» 
You  contend,  that,  where  there  are  several  joint-eoo- 
tractors,  and  one  is  resident .  out  of  the  jurisdictioo,  if 
one  be  sued  alone,  he  cannot  plead  the  non-joinder  of 
those  who  are  within  the  jurisdiction,  because  he  cannot 


(a)  See  Maybury  v.  Mudie^         (b)  6  Taunt.  587*,  S  MMk. 
poit,  Vdl  V.  299. 


f 
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?i ve  the  pUuDtiff  a  better  writ  against  all  ?]  Exactly  so.  1 847. 
f^n  Hern^y.  Goldfuy(a\  it  being  suggested  in  the  course  — 
^f  theaigament,  that  a  defendant  sued  upon  a  joint  con-  ^^'^ 

OKtf  might  be  precluded  from  pleading  in  abatement,  Lord 
bice  the  statute  S  Si4  JV.4f.  c.  42.,  by  reason  of  the  Cubww. 
o-otmtractor  bong  out  of  the  jurisdiction,  —  Pollack^ 
XB.»  observed:  '^  We  cannot  change  the  rules  of 
leading  because  of  that  statute.  We  must  suppose 
iMit  it  was  passed  purposely  to  hamper  pleas  in  abate- 
lent."  And  JUerson,  B.,  said:  ''  The  only  effect  of 
M  statute  is,  that  joint  contracts,  where  one  of  the 
cmtrBCtors  is  out  of  the  kingdom,  become  joint  and 
fwavLV  (b)  And,  in  delivering  judgment,  the  lord  chief 
■nm  adds:  <<  Before  the  statute  3  &  4  i^.  4.  c.  42., 
ht  defendant  in  this  case  would  have  pleaded  in  abate- 
BCDtf  the  liability  of  other  parties ;  and,  if  an  action 
r^ra  brought  against  all,  be  could  have  pleaded  the 
tendency  of  the  other  suit,  and  so  (have)  compelled  the 
ilaintiff  to  a  discontinuance.  Then  came  the  statute,  with 
be  clause  as  to  the  parties  being  resident  within  the  juris- 
iicdon  of  the  court ;  and  it  is  argued  that  we  ought, 
twuise  of  it,  to  mould  the  rules  of  pleading,  in  order 
D  prevent  injustice,  or  to  infer  that  such  were  the  rules 
^  pleading  before  the  statute,  that  this  plea  (c)  could 
Nive  been  pleaded,  otherwise  the  statute  would  work 
i^astioe.  But  I  think  we  cannot  adopt  that  argument, 
(Mr  aher  the  rules  of  pleading,  merely  because  the  effect 
of  that  statute  is,  in  many  cases,  to  take  away  the  ap- 
piiadion  of  a  plea  in  abatement.  In  truth,  the  act  was 
ptiscd  without  reference  to  the  rules  of  pleading ;  and, 

M  15  M.S;  IT.  494.  cutors  of  the  deceased  contractor 

(5)  An  co-contracton  real-  cannot  be  sued, 
fat  wUkin  the  jariadiction,  (c)  Which  alleged  that  the 
ttutyhowever,  atill  be  made  co-  contract  was  made  by  the  de- 
defendants;  and  in  case  of  the  fendant  jointly  with  a  third 
fath  of  one  of  them^  the  con-  party^  and  that  an  action  was 
tnctiarriYes  agdnst  the  rest,  then  depending  for  the  same 
vhoerer  resident,  and  the  exe-  cause  against  such  third  party. 

8  2 
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1847.       when  one  contracting  party  is  out  of  the  realm^  its 

■  may  be,  to  make  contracts  joint  and  several^  whi 

JoLL        gj.gj^  ^^,gj.g  j^jj^j  Q|^]y^    J  j^  jjQ|.  ggg  ^jjy  great  misd 

Lord  that."  iWildCf  C.  J.  Certainly,  the  plea  giv< 
CuBzoN.  plaintiff  no  better  writ,  if  it  leaves  him  expo 
another  plea  in  abatement.]  It  would  also  p 
plaintiff  in  a  substantially  worse  position,  by  dep 
him  of  the  benefit  of  survivorship  as  against  tbo 
contractors  who  were  out  of  the  jurisdiction.  Tl 
jection  derives  additional  force  from  the  10th  secti 

Keane^  contrcL  A  plea  similar  to  tliis  was  plea 
Newlon  v.  Steocati  {b) ;  and,  although  the  case  i 
went  considerable  discussion,  this  objection  wi 
raised.  The  validity  of  the  suggestion  of  the  Ion 
baron,  in  Henry  v.  Goldney^  is  now,  for  the  first  ti 
be  deliberately  tested.  It  is  not  necessary  to  o 
that  the  8th  section  of  the  3  8c  4  fK  4.  c.  42.  is  em 


(a)  Which  enacts^  that>  '^  in  be  entitled  to  judgment, 

all  cases  in  which^  after  such  verdict  and  judgment, 

plea  in  abatement^  tbe  plaintiff  case  may  be,  against  d 

shall,  without  having  proceeded  defendant  or   defendan 

to  trial  upon  an  issue  thereon,  shall  appear  to  be  liabl 

commenceanother  action  against  every  defendant  who  ii 

the  defendant  or  defendants  in  liable  shall  have  judgroi 

the  action  in  which  such  plea  shall  be  entitled  to  hia 

in  abatement  shall  have  been  against  the  plaintifl^  w 

pleaded,  and  the  person  or  per-  be  allowed  the  same,  as 

sqns   named   in    such  plea  in  the  cause,  against  the  de 

abatement  as  joint-contractors,  or  defendants  who   sbi 

if  it  shall  appear  by  the  plead-  so   pleaded   in  abatem 

ings  in  such  subsequent  action,  non-joinder   of    such 

or  on  the  evidence  at  the  trial  provided,  that  any  such 

thereof,   that   all   the  original  ant  who  shall  have  so 

defendants  are  liable,  but  that  in  abatement  shall  be  a1 

one  or  more  of  the   persons  on  the  trial,  to  adduce  < 

named  in  such  plea  in  abate-  of  the  liability  of  the 

ment,  or  any  subsequent  plea  in  ants  named  by  him  in  si 

abatement,  (is  or)  are  not  liable  in  abatement." 
as  a  contracting  party  or  parties,  (6)  15  Law  J;  iV.  i. 

the  plaintiff  shall  nevertheless  3S4. 


.-■.*1 


V*' 


(•)  lM.Ss8.fU2.  (e)  3  T.  R.  782.     And  see 

(0  l^Soitf  622.  1  Wmt.  Sound.  291.  e. 

▼OL,  IV.  —  c  B.  *^  S 
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brmerljrt  if  one  of  two  joint-contractors  were  beyond        1847. 

jurisdiction,  the  plaintiff  was  bound  to  proceed  to         ' 
«tlawry  against  him,  before  he  went  on  in  the  action         ^'^ 
iost  the  other ;  and,  notwithstanding  the  outlawry,  the         Lord 
«tion  still  continued,  in  all  other  respects,  a  joint  action :       Cdrzon. 
bn^  V.  Oliver,  (a)     It  can  hardly  be  contended  that  the 
medy  given  by  the  statute,  is  co-extensive  with  the 
difficulty  pointed  out  in  that  case.  IfVildej  C.  J.,  referred 
Bavdock  ▼.  Geddes  (i).]    The  right  of  the  plaintiff 
sue  must,  in  all  cases,  depend  upon  the  particular  con* 
ZV*  WWiams^  J.    I  think  it  is  quite  clear  that  the 
Bib  section  of  the  S  &  4  fF.  4.  c.  42.,  —  which  requires 
tbe  plea  to  state  that  the  co-contractor,  the  non-joinder 
of  whom  is  complained  of,  is  resident  within  the  jurist- 
diction  of  the  court,  — ousts  the  party  of  his  plea  in 
•hatemenf,  if  all  the  co-contractors  are  not  within  the 
jurisdiccioD.]    The  language  of  the  8th  section  seems  to 
shew  that  the  l^islature  contemplated  only  the  case  of 
tmo  joiotpcontractors.     The  defendant  is  bound  to  state 
the  names  of  all  the  persons  with  whom  the  contract  was 
■Hade;   but  it   by  no   means  follows  that  he  may  not 
Complain,  of  the  nonjoinder  of  such  of  them  as  are 
within  the  jurisdiction.     This  is  not  like  the  case  of  a 
joint  and  aeivenil*  bond  given  by  them,  upon  which  the 
obltgea  is.  bound   to  sue  all  or  one  of  the  obligors : 
Sintttfidd   v.  Halliday  (c).     The   10th  section   rather 
•ttists  this  argument;  for,  if  the  contention  on  the  other 
tide  were 'Cmrrect,  there  could  not  be  a  subsequent  plea 
ia  abatement.    itViide^CJ.     There  might  be,  if  the 
pbimifla  treated  the  first  as  a  good  plea,  and  a  third 
defimdant  afterwards  pleaded  the  non-joinder  of  a  fourth. 
WUkSf  amUm  curutf  stated  that  he  had,  at  the  sittings 
after  MiaiaHmas  term  last,  obtained  judgment  in  the 
eomt  of  Exchequer,  in  a  case  of  Muter  v.  Murray^  upon 
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1847.  a  demurrer  to  a  similar  plea;  Peacock^  contra,  hayi^^ 

— —  declined  to  argue  in  support  of  the  plea.]     The  coi^g 

^"'  will   hardly   feel  itself  bound  by  a  case  that  was 

Lord  argued.     IWildey  C.  J.     The   court,  having   the   p 

CuBzoir.  before  them,  gave  judgment  against  it] 

Unthank  was  not  called  upon  to  reply. 

Wilde,  C.  J.  The  object  of  the  legislature  in  makii^j 
this  enactment,  was,  to  relieve  a  plaintiff  from  a  plea  £^ 
abatement,  by  which  his   proceedings  might  formerf^ 
have  been  very  much  embarrassed ;  but  it  was  no  pa^^ 
of  their  intention  in  any  degree  to  relax  the  rules  (^ 
pleading  in  favour  of  the  defendant.    Before  the  passing 
of  the  late  statute,  the  defendant  was  required,  in  a  pi 
in  abatement,  to  allege  the  non-joinder  of  all  the 
contractors ;  and  the  plea  was  answered  by  shewing  th^ 
omission  of  one ;  it  being  the  defendant's  duty  to  giv^ 
the  plaintiff  a  better  writ  against  all  those  who  wer^ 
jointly  liable  with 'him.     The  statute  intended  to  reliev  ' 
the  plaintiff  from  the  embarrassment  of  a  plea  settin  ^ 
up  joint-contractors  residing  without  the  jurisdiction  cj 
the  court,  and  to  make  no  other  alteration.     Formerly^ 
the  affidavit  of  verification  merely  stated  that  the  pletf 
was  true  in  substance  and  in  fact     Now,  however,  tbe 
affidavit  must  give  the  names  and  residences  of  tbe 
several  parties  with  convenient  certainty  —  that  is,  so  as 
to  enable  the  plaintiff  to  make  them  defendants  in  a 
new  action.     If,  therefore,  tbe  defendant  cannot  give 
the  plaintiff  the  means  of  bringing  aU  the  parties  befcnre 
the  court,  he  cannot  have  any  plea  in  abatement  for  non- 
joinder of  co*contractors.     Here,  the   defendant  does 
not  do  this ;  but,  on  the  contrary,  his  plea  shews  that 
some  of  the  parties  cannot  be  brought  into  court  at  all. 
I  am,  therefore,  of  opinion  that  the  plea  is  bad,  and 
that  the  plaintiffs  are  entitled  to  judgment. 
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C0LTMAN9  J«    I  am  of  the  same  opiDion.     It  ap«        1847. 

(wars  to  me  that  the  statute  was  designed  to  remedy  an        

^xisling  inconvenience  to  which  a  plaintiff  was  liable.         ^^^^ 
That  ioccovenience  was,  that,  unless  he  sued  all  the        j^^ 
fNurties  to  the  contract,  he  ran  the  rbk  of  having  a  plea      Cuasoir. 
in  abatement  put  upon  the  record ;  the  eflfect  of  which 
might  have  been,  as  in  Havelock  v.  GeddeSf  that,  one  of 
thejoinUcoatractors  being  out  of  the  Jurisdiction  of  the 
court,  the  plaintiff  must  outlaw  him  before  he  could 
iwoceed  with  his  action  against  the  others.     In  that 
€ue»  the  plaintiff's   proceedings  were  very  much  em- 
huiassed  by  the  absent  defendant  afterwards  coming  in 
and  reversing  the  outlawry.     The  statute  intended  to 
jMDevent  a  recurrence  of  that  difficulty :  and  it  seems  to 
me  to  luKve  very  effectually  done  so»  by  requiring  the 
[dea  and  affidavit  to  shew  that  all  the  co«€ontractors  are 
linng  within  the  jurisdiction,  and  therefore  capable  of 
bemgsued. 

Caisswxix,  J.    I  am  entirely  of  thesame  opinion. 

V.  WiLUA^s,  J.  If  this  were  a  good  plea,  a  de- 
fendant might,  with  equal  propriety,  plead  the  non- 
joiiider  of  one  joint-contractor,  where  the  residence  of 
JAOtber  joints-contractor  was  unknown  to  him.  The 
statute  plainly  intended  to  deprive  a  defendant  of  a 
plea  of  this  sort,  unless  all  the  co-contractors  are 
within  the  jurisdiction,  and  their  places  of  residence 
joui  be  given  in  the  affidavit  of  verification,  with  con- 
venieot  certainty. 

Judgment,  quod  respondeat  ouster,  (a) 
(a)  Vide  Cam.  Dig.  tit.  Abatement,  (I-  1^) 


8  4 
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April  24. 

A  declaration 
and  notice  in 
ejectment 
were  left  with 
the  mother- 
in-law  of  the 
tenant  (heing 
herself 

tenant  of  part 
of  the  pre- 
mises) on  the 
day  before  the 
term,  and  the 
wife  of  the 
tenant  on  the 
same  day  ac- 
knowledged 
that  she  had  : 
received  it, 
and  it  was 
then  explained 
to  her ;  but  it 
did  not  ap- 
pear that 
the  acknow- 
ledgment took 
place  on  the 
premises  :— - 
Held^  insuf- 
ficient even 
for  a  rule  nisi. 


Doe  d.  Rotle  and  Others  v.  Roe. 

jnHANNELLj  Serjt,  moved  for  judgment  against  the 
casual  ejector. 
The  affidavit  of  service,  as  to  Henry  Bumhamf  the 
tenant  in  possession  of  part  of  the  premises,  stated  the 
service  to  have  been,  by  delivering  a  true  copy  of  the 
declaration  and  notice  to  one  Ann  Flemings  who  re- 
presented herself  to  be  the  mother-in-law  of  Bumhamf 
on  the  li-th  of  April :  that,  about  an  hour  afterwards, 
the  deponent  was  informed  by  the  wife  of  Burnham^ 
that  she,  the  said  wife,  had  received  the  sfud  declaration 
and  notice ;  and  that  the  deponent  thereupon  explained 
to  the  said  wife  otBumham^  the  intent  and  meaning  of  the 
declaration  and  notice,  and  of  the  service  thereof. 

The  cases  seem  to  have  destroyed  the  distinction  be- 
tween admissions  by  the  wife,  and  admissions  by  the 
tenant  himself.  [Cressocell^  J.  There  is  nothing  to  shew 
that  the  service  was  on  the  premises  (a) ;  nor  does  the 
acknowledgment  appear  to  have  been  made  on  the  pre- 
mises.] In  Doe  d.  Chcrffry  v.  Boe  (&),  service  on  the 
daughter  of  the  tenant  in  possession,  with  an  acknow- 
ledgment by  the  "onfe^  before  the  term,  that  the  declara- 
tion had  come  to  the  hands  of  her  husband,  was  held 
sufficient  for  a  rule  nisi.  The  only  distinction  between 
that  case  and  this,  is,  that  it  appeared  that  the  wife  had 
handed  the  declaration  and  notice  to  the  husband.  In 
Doc  d.  The   Governors  of  the  Grey^Coat  Hospital  v. 


(a)  The  affidavit  did  not 
state  that  the  service  upon  Ann 
Fleming  took  place  on  the 
premises ;  hut  it  appeared  that 
Ann  Fleming  was   tenant  of 


part  of  the  premises^  and  as 
such  had  been  served  with  a 
copy   of   the   declaration  and 
notice  on  her  own  account 
(6)  9  i>otr/.  P.  C  100. 
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Boe{a)f  upon  a  motion  for  judgment  against  the  casual        1847. 
ejector,  an  a£Bdavit  of  an  admission  by  the  wife  of  the       -— — * 
leoBDt, — that  the  declaration  and  notice  (which  had  been         ^^^ 
left  with  a  female  on  the  premises)  had  come  to  her       Roylb 
bands, — was  held  sufficient  for  a  rule  nisi.   [^Cresswellf  J.  ^* 

Tbe  court  probably  thought  that  an  acknowledgment 
by  the  wife  on  the  premises,  was  equivalent  to  a  service 
opoo  the  wife  on  the  premises.]  Some  difficulty,  how- 
ever, arises  from  the  case  of  Dae  d.  Finch  v.  Boe  (6), 
where  UUleddU^  J.,  held  that  an  acknowledgment  by 
the  teoant,  after  the  commencement  of  the  term,  that 
the  declaration  has  come  to  his  hands,  is  not  sufficient 
ereo  for  a  rule  nisi,  unless  the  acknowledgment  be  that 
ke  received  the  declaration  before  the  term, — although 
the  wife  acknowledges  that  it  came  to  her  hands  on 
the  day  before  the  term. 

Wilde,  C.  J.  The  case  last  cited  is  very  like  the 
pRKQt;  the  only  distinguishing  circumstance  being, 
the  subsequent  acknowledgment  by  the  husband  there, 
that  the  declaration  had  come  to  his  hands ;  which,  how- 
ever, was  unavailing,  by  reason  (as  we  must  assume)  of 
its  having  Reference  to  a  day  subsequent  to  the  com- 
nenoement  of  the  term.  In  Doe  d.  The  Governors  of 
fie  Greycoat  Hospital  v.  Roc^  the  wife  was  upon  the 
premises  when  she  made  the  acknowledgment :  the  court, 
dierefore,  treated  that  as  a  service  on  the  wife,  which,  if 
made  upon  the  premises,  is  deemed  equivalent  to  a  per- 
Hxnl  service  on  the  tenant.  I  do  not  think  it  desirable 
to  fritter  away  the  rule,  which  is  already  sufficiently 
relaxed,  by  allowing  the  tenant  to  be  bound  by  service 
on  his  wife.  It  appears  to  me  that  enough  is  not  shewn 
^  to  warrant  the  court  in  granting  even  a  rule  to 


^  («)  7  if.  4  a  537.,  8  Scott,        (6)  6  Dwol.  P.  C.  225. 
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Doe 

d. 
Rovu: 

«. 
•Rob. 


shew  cause,  unless  we  are  prepared  to  go  to  the  extn 
of  substituting  the  wife,  in  all  cases,  for  the  husbaa 
for  the  purpose  of  making  admissions,  as  well  as 
that  of  receiving  service. 

Cbesswell,  J.  In  Doe  d.  Briggs  v«  Soe  (a),  a  - 
claration  and  notice  having  been  nailed  apon  the  <3« 
of  the  premises,  the  tenant's  wife  called  upon  the  pen 
who  had  attempted  to  serve  the  ejectment,  and  request 
to  be  informed  what  she  was  to  do  with  the  paper  :  J 
explained  it  to  her,  and  recommended  her  to  go  to  d 
plaintiff's  attorney  :  she  replied,  that  she  would  see  Im 
husband  immediately,  and  would  recommend  bin  t 
do  so :  and  it  was  held  not  to  be  a  good  service.  Th* 
service  in  the  present  case  is  not  much  better  tli« 
that  in  Doe  d»  Briggs  v.  Roe. 

Rule  refuse^ 


May  !•  — — — 

A  declaration  Channelly  Serjt,  on  a  subsequent  day,  renewed  \k 
and  notice  in  motion,  upon  an  affidavit  containing  the  additioiu 
were  left  facts,  that  the  notice  was  read  and  explained  to  Am 

with,  and  the  Flemings  that  the  acknowledgment  by  the  wife  was  mad 
"°ad^nd*ex-  "P^"  ^^  premises,  and  that  the  tenant  himself,  on  tb 
plained  to,  the  27th  of  Aprils  admitted  that  the  declaration  and  notic 

mother-in-        j^^^j  h^en  received  by  hini  on  the  14th. 

law  of  A.,  the  *^  «   i  .  ie 

tenant  (her-  Rule  granted,  (fi 

self  tenant  of 

part  of  the 

premises),  the  day  before  the  term ;  the  wife  of  A.^  on  the  same  day,  up<Ni  tl 

premises,  acknowledged  that  she  had  received  it,  and  it  was  then  explained  tobei 

and  A,,  on  a  subsequent  day,  admitted  that  the  dedaration  canle  to  his  bands  c 

the  day  on  which  it  was  served :  —  Held,  good  service. 


(a)  2  Tyrwh.  211.,  2  C.  4- 
J.  202.,  1  Dowl.  F.  C.  S12. 

(b)  And  see  Doe  d,  Emsley 
V.  Roe  {Argent),  1  M  <!?•  G. 
840.;  Doe  d.  Gibbard  v.  Roe, 


3  M.  Si  G.  87>  88,  n.,  S  SM 
N.R.  363.;  Doe  d.  5fte|*ei 
V.  Roe,  10  Imw  Jourru  Q.  j 
129.;  Doe  d,  Hope  v.  Bi 
cn^i?.  Vol.  I IL  p.  770. 
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C^SE, 


Capel  and  Others  v.  Jones. 

April  28. 

for  a  libel.     The  declaration  stated,   that   ''Warning. 
whereas,  before  and  at  the  time  of  the  committing  ^-  ^*  <V  C^'» 
of  the  grievances  by  the  defendant  thereinafter  men-  (meaninir  the 
tioned,  the  plaintiffs  used,  exercised,  and  carried  on  the  plaintiffs)^  are 

business  and  profession  of  stock-brokers  and  share-  !u  i^Jf^)^*^ 
.         '^    .  the  200  3f oil- 

brokers,  in  the  city  of  Londofij  in  co-partnership  toge-  chetter  and 

tlicr,  and  had  always  conducted  themselves,  in  their  said  ^^tJiampUm 
business  and  profession,  in  an  upright,  fair,  and  honour-  glares  bousbt 
able  manner,  and  were  honestly  acquiring  thereby  great  by  «7.  C, 

gains  and  profits  in  their  said  business  and  profession ;  °""^'  ^  ^^ 
*  .  ,    ,  *     ,  representation 

that,  before  the  time  of  the  committing  of  the  grievances  of  the  market, 

by  the  defendant,  as  thereinafter  mentioned,  the  plain-  ^^  ^^  1^^ 

tiffs  had  been  retained  and  employed  by  the  defendant  1625I.  and 

in  the  way  of  their  said  business  and  profession,  for  sanctioned  by 

certab  commission  and  reward  to  be  therefore  paid  by  .    *'•  (njcan- 

•  ...  r  J    jjjg  ^jjg  ^_ 

tbe  defendant  to  the  plaintiffs  in  that  behalf,  to  buy  for  fendant),  and 

and  on  account  of  the  defendant,  divers,  to  wit,  two  P*id  for  at  the 

hundred,  shares,  or  scrip-certificates,  then  saleable  in  ^j^^g^  that^li 

the  dty  of  London^  in  a  certain  undertaking  then  com-  forthwith 

naonly  called  and  known  by  the  name  of  The  Manchester  *®"^  ^^^"*  ^ 

^ind Saulhampton  Railway;  that  the  plaintiffs  had  bought  terand  South- 

the  same,  in  the  way  of  their  said  business  and  profession,  ampton  com- 

for  the  defendant,  and,  in  so  buying,  the  plaintiffs  had  IJI^j^c^ion^^^, 

^(tnni  the  deposit  balance  to  him  (meaning  the  defendant)^  unless  C.  &  Co. 
(ocioing  the  plaintifis)  claim  it,  or  elect  to  proceed ;  and^  unless  C,  &  Co. 
(Qttung  the  plaintifiii),  within  the  present  year,  arrange  to  return  the  l6S5/.  to 
^  (meaning  the  defendant),  also  the  7^  expenses  incurred  for  advertisement 
*n(l  solicitor  to  procure  proof  of  having  paid  C.  &  Co.  (meaning  the  plaintiffs) 
iAXV.  and  25/.  oommindon,  C. «/.  (meaning  tlie  plaintiff)  will  adopt  legal  mca- 
MUtt,  The  amount  will  be  taken  by  instalments,  on  security  being  deposited 
vitfa  iny  bankers  but  those  who  recommended  C  &  Co."  :  — 

Held,  that,  in  the  absence  of  a  colloquium  pointitag  the  above,  or  an  averment 
ei  special  damage,  the  publication  was  not  actionable. 


'9 
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1847.       acted  and  conducted  themselves  towards  the  defend^uit 
""""^        ill  an  upright,  fair,  honourable,  and  business-like 

ner, — of  all  which  the  defendant,  before  and  at  the  ti. 
Jones.       of  the  committing  of  the  grievances  thereinader  m 

tioned,  had  notice:    nevertheless,  the  defendant,  w^^ell 
knowing   the  premises,  but  wickedly  and  malicioi=^^y 
intending  to  injure  the  plaintiffs  in  the  way  of  their  ^^saij 
business  and  profession,  and  to  cause  it  to  be  suspec^^tej 
and  believed  that  the  plaintiffs  had  conducted  themsel  ^"^cl 
in  the  way  of  their  said  business  and  profession,  in.      ({^^ 
said  purchase  of  the  said  shares,  or  scrip-certificates^^/;^ 
the  defendant,  in  a  deceitful,  unfair,  dishonourable^     4uk/ 
unbusiness-like  manner  towards   the  defendant,     mad 
thereby  to  prejudice  and  ruin  the  plaintiflEs  in  the  wajof 
their  said  business  and  profession,  theretofore^  to  mt,  on 
the  22nd  of  October ,  1846,  at  London,  did  falsely,  wick"       '  ^ 
ediy,  and  maliciously  compose  and  publish,  and  cause  and         i 
procure  to  be  composed  and  published,  in  a  certain  news-        ^ 
paper  called  Tfie  Daily  News,  of  and  concerning  the  plaiD^ 
tiffs  in  the  way  of  their  said  business  and  profession,  ^ 
certain  false,  scandalous,  malicious,  and  defamatory  libel « 
containing  therein  the  false,  scandalous,  malicious,  defi^" 
matory,and  libellous  matters  following,  of  and  conccmiif 
the  plaintiffs,  and  of  and  concerning  them  in  relation  C- 
their  said  business  and  profession,  and  of  and  concern! 
their  purchase  for  the  defendant  of  the  said  shares,  o 
scrip-certificates,  that  is  to  say  —  "Warning.    Jamr""'^ 
Capelf  Norburt/f  Trotter^  &  Co.,  share-brokers  (thereb; 
meaning  the  plaintiffs),  are  informed  that  the  two  ban 
dred  Manchester  and  Southampton  Railvcay  shares  bough 
by  J.  C  (meaning  the  said  shares  so  bought  by  tb^^ 
plaintiffs  as  aforesaid),  ur.der  a  false  representation  ol 
the  market,  at  8/.  per  share,  or  1625/.,  and  sanctioned 
by  Charles  Jones  (meaning  the  defendant),  and  paid  for 
at  the  time  of  purchase,  that  he  forthwith  sends  them  to 
the  Manchester  and  Southampton  committee,  with  in« 


>r  to  procure  proof  of  having  paid  Capel  & 
Dg  the  plaintifTd),  IGOO^,  and  SSL  commission, 
DiDg  the  plaintiff)  will  adopt  legal  measures. 
[Qt  will  be  taken  by  instalments,  on  security 
nited  with  any  bankers  but  tliose  who  recom- 
ipelScCo."  (meaning  the  plaintifF^] :  That,  by 
the  committing  of  the  said  grievances  by  the 
as  aforesaid,  the  plaintiffs  had  been  and  were 
jured  in  their  good  name,  fame,  and  credit, 
ir  said  business  and  profession,  and  brought 
E  disgrace  and  contempt,  Stc. 
declaration  the  defendant  demurred  specially, 
Tor  causes,  that  it  did  uot  on  the  &ce  of  it  dis- 
ly  sufficient  manner  a  good  and  clear  cause  of 
that  the  supposed  libellous  matter  set  forth 
i  notiper  se,  amount  to  a  libel  upon  the  plain- 
that,  if  any  thing  libellous  was  meant  to  be 
by  it,  the  effect  and  application  of  it  should 
shewn  by  innuendo  and  averment; — that  there 
ng  whatever  upon  the  face  of  tbe  declaration, 
lat  it  could  have  had  the  import  or  meaning 
be  affixed  to  it  by  the  plaintifi^ ;  —  that  the 
uning^"  in  the  commencement  of  the  supposed 
matter,  was  insensible  and  unintelligible  by 
that  the  plaintifis  should  have  introduced  an 
or  some  word  of  explanation,  in  order  to  enable 
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meaning  of  the  word  "  warning ;"  —  that  the  dedi 
should  not  have  been  left  doubtfnl  on  this  point;— 
ought  to  have  been  distinctly  stated  and  shewn  who 
or  who  were  or  was  charged  or  supposed  to  have 
the  false  representation  mentioned  in  the  alleged  li 
that  there  was  nothing  in  the  allied  libel  to  ahc 
the  making  of  the  said  false  representation  was  in 
to  the  plaintiffs,  and,  if  not,  there  was  nothing  Kl 
in  the  matter  alleged  and  supposed  by  the  decAaiw 
be  libellous;-*- that  the  declaration  should  have  dis 
And  more  clearly  shewn  that  it  was  intended  by  the  f 
libellous  matter,  to  charge  the  plaintiffs  with  haviiif 
such  fieilse  representation;— ^ that  it  could  not  be  oof 
with  the  requisite  or  any  certainty,  who  was  or  wi 
person  or  persons  supposed  and  charged  to  hav* 
guilty  of  the  same;*— -that,  for  aught  that  appeared 
contrary,  the  conduct  of  the  plaintiffs  bad  been^ai 
admitted  by  the  ali^d  libellous  matter  to  ham 
without  reproach ;— that  it  was  impossible  to  coUec 
the  declaration,  with  any  certainty,  what  was  the 
of  the  charge  supposed  to  have  been  conveyed 
publication:  in  question,  nor  wherein  the  suppose 
consisted; — and  that,  in  this  respect,  the  deck 
should  have  been  more  specific,  so  as  to  admit 
defendant's  meeting  and  justifying  the  alleged  libe 
Joinder  in  demurrer. 


T.  Janes  (with  whom  was  Talfourdf  Seijt.)^  ii 
port  of  the  demurrer.  The  matter  complained  ol 
libellous.  It  contains  no  imputation  whatever  i 
plaintiffs.  The  advertiser  says  that  he  has  be 
frauded  by  somebody.  He  does  not,  however,  * 
the  plaintiffs  with  fraud,  but  rather  the  vendors 
shares.  iCresswelly  J.  Does  the  alleged  libel  i 
negligence,  or  fraud,  or  falsehood  ?]  Neither :  oi 
events,  it  is  uncertain,  on  the  face  of  the  deda 
which  of  them  is  meant. 
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Qiatmettf  SerjL  (with  whom  was  Sir  John  Bayley)^        1847. 
ooDtri.    The  publication  in  question  is  clearly  a  libel 
:^xi  the  pkintiffii  in  the  way  of  their  business.     The  very 
Snt  word  shews  the  character  of  the  advertisement, 
dmittiog  that  it  may  be  doubtfal  whether  the  libel 
not  charge  the  seller  of  the  shares,  rather  than  the 
:>1aiDtifik,  with  having  practised  a  fraud  upon  the  de- 
Smdaoty  still  it  clearly  charges  them  with  negligence  and 
vant  of  care  and  skill  in  the  business  of  share-brokers. 
'  WHdef  CL  J.    Why  do  they  not  say  so?]     The  words 
libeUausin  themselves,  no  innuendo  was  necessary 
poiot  them.     No  one  can  read  this  advertisement 
i^itbout  seeing  that  a  very  serious  reflection  on   the 
pliintiflb  was  intended .    [  Wilde^  C.  J.   There  is  nothing 
cm  the  face  of  the  declaration  whence  we  can  necessarily 
imply  a  charge  even  of  negligence  in  the  plaintiffs.]     It 
Was  the  very  object  of  the  defendant   to  conceal  the 
precise  imputation  he  intended  to  convey.    [  Wilde^  C.  J. 
I  am  wholly  unable  to  extract  from  the  statement  of  the 
alleged  libel  any  thing  approaching  to  a  cause  of  action. 
Ilie  whole  seems  to  amount  to  no  more  than  —  ^^  I  do 
■lot  like  you,  Dn  FellJ*    That  it  is  a  piece  of  imperti- 
is  not  enough  to  entitle  the  plaintiff's  to  maintain 
action  for  it.     No  doubt,  the  intention  of  the  defend- 
ant was,  to  vex  and  annoy  the  plaindJTs :   but,  what  is 
Uieie  here  to  bring  them  into  disrepute  as  cautious  and 
^SicieDt  men  of  business  ?     I  am  utterly  unable  to  dis- 
^^overaoy  iroputJEition  on  their  character.     What  right 
ha?e  they  to  ask  the  court  to  draw  an  inference  which 
^Wy  have  not  ventured  to  draw  for  themselves  ?    If  the 
CMft  can  extract  venom  from  the  publication,  why  may 
Dot  the  plaintiffs  ?]     The  libel  is  so  darkly  expressed 
Alt  It  is  difficult  to  affix  a  precise  meaning  to  it :  it 
dearly  imputes  to  the  plaintiff's  either  fraud,  or  negli- 
jieoce,  or  some  other  improper  conduct  in  their  busi- 
ness. 


264 


1847. 
Capbl 

JONBS. 


EASTER  TERM. 

Wilde,  C.  J.  In  reading  this  libel,  the  court  con 
siders  itself  bound  so  to  deal  with  it  as  it  woald  be  dedl 
with  if  this  were  a  motion  to  arrest  the  judgmenty  and  t< 
see  if  there  is  in  it  any  thing  which,  by  reasonable  intend 
ment,  conveys  an  imputation  upon  the  plaintiffs,  either  ii 
their  moral  character  (a),  or  in  the  conduct  of  their  bnti 
ness.  It  is  somewhat  remarkable  that  the  pliuntiffs  ha? 
not  ventured  to  aver  that  the  alleged  libel,  or  any  pai 
of  it,  is  calculated  to  injure  the  plaintifl&  in  their  calliiij 
of  stock  and  share-brokers :  and  no  special  damage  i 
alleged.  In  all  these  cases,  if  by  any  reasonable  inteac 
ment  a  jury  could  infer  that  the  publication  ooroplaine 
of  reflects  upon  the  moral  conduct  (a)  or  the  professioof 
reputation  of  the  plaintiff,  it  is  the  duty  of  the  court  t 
send  the  matter  before  them.  But  the  instances  are  b 
no  means  rare,  of  judgment  being  arrested  when  th 
court  has  thought  that,  by  no  reasonable  intendmeni 
could  the  libel  bear  the  construction  put  upon  it  by  tb 
innuendos.  Of  this  class  is  the  case  of  Heame  v.  SiawdL  (b 
There,  the  declaration  stated  that  tlie  plaintiff  was 
Roman  Catholic  priest,  and  priest  of  a  chapel  named 
and  that  the  defendant,  intending  to  injure  him  in  hi 
offices,  published  of  him,  in  those  offices,  a  libel,  whici 
was  set  out.  The  alleged  libel  contained  an  account  o 
a  Roman  Catholic  having  been  seen  performing  \ 
penance,  which  was  suggested  to  be  of  a  degrading  kind 
and  added  that  the  party  performing  the  penance  sak 
that  his  priest  would  not  administer  the  sacrament  U 
him  till  he  had  performed  it,  and  that  his  priest  was  tbi 
plaintiff.  The  declaration  also  set  forth  certain  com 
ments  of  the  defendant,  accompanying  the  publicatkia 
and  in  which  the  Roman  Catholic  discipline  was  al 
tacked.     The  libel  was  not  otherwise  connected  with  th 


(a)  A  publication  attacking 
the  moral  conduct  of  the  plain- 
tiffs would  entitle  them  to  sepa^ 
rate  actions  :  but^  to  sustain  a 


joint  action  in  respect  of 
attacks,  special  damage  to 
firm  must  be  alleged. 
(6)  12  Ad.  ij-  E.  719. 
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))iiiot]ff:  nor  were  there  any  allegations  shewing  how        1B^7. 
the  eojomiDg  of  such  a  penance  woald  aSect  the  cha-        — — — 
ncter  ofa  Roman  Catholic  priest.     The  court  arrested       ^^^ 
the  judgment,— -holding  that  the  publication  was  not,       Jokms* 
ontbe  fiice  of  it,  libellous;  and  refusing,  even  upon  the 
ssumption  that  the  plaintiff  was  charged  with  imposing 
ttie  penance^  to  intend  that  the  jury  had  evidence  before 
them  of  an  injury  to  the  plaintiff  which  the  declaration 
«lidnot  shew,  though  some  evidence  to  that  purpose  was 
io  bet  given.    In  the  absence,  therefore,  of  any  collo- 
€|iiiam  or  innuendo  giving  to  this  libel  a  construction  or 
aesning  injurious  to  the  character  of  the  plaintiffs,  we 
loiiit  endeavour  to  extract  from  the  words  themselves 
something  that  will  sustain  die  declaration.     The  aU 
Uged  libel  commences  with  the  word  **  warning."    That 
fer  u  amounts  to  nothing.     It  then  goes  on  to  state  that 
the  plaintifis  bought  certain  railway  shares,  under  a  false 
vepresentadon  of  the  market,  at  a  certain  price.    Does 
tlHt  necessarily  impute  to  the  plaintiffs  want  of  skill  or 
dishonesty  ?     The  words  that  follow  —  ^^  and  sanctioned 
bj  Chiuie9  Jones  "  —  tend  to  make  the  statement  more 
equivocal,  and  are,  I  think,  altogether  inconsistent  with 
uy  imputation  on  the  plaintiffs.     The  writer  then  pro- 
ceeds to  state  that  he  will  forthwith  send  them  {i.  e.  the 
tinres)  to  the  Manchester  and  Southampton  committee, 
and  daim  a  return  of  the  deposit  paid ;  not  stating  on 
vhat  ground ;  and  it  by  no  means  follows  that  it  must 
necessarily  be  on  a  ground  reflecting  on  the  character  or 
caodoct  of  the  plaintiffs.     It  is  not  averred  that  the 
pUotiflEi  stood  in  any  such  relation  to  the  company  as  to 
Bike  them  responsible  for  any  misrepresentation  as  to 
tk  value  of  the  shares,  to  which  they  are  not  shewn  to 
he  parties.     The  next  sentence  of  the  advertisement 
^iKMiDts  to   a  mere  threat  to   take  legal  proceedings 
"pinst  Messrs.  Capel  &  Co.,  unless  tliey  would  arrange 
^0  return  the  defendant  the  sum  paid  by  him  as  the 
price  of  the  shares.    That  clearly  is  not  the  subject- 
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1847.        matter  of  an  action.     In  the  absence  of  any  explanatkm 

on  the  plaintiffs'  part,  I  am  unable  to  discoyer  any  thing 

Capel  ^y^^^  looks  like  an  imputation  on  them.  The  only  part 
JoKBs.  ^^^^  seems  at  all  doubtful,  is  that  which  proposes  to  take 
the  amount  by  instalments,  *^  on  security  being  deposited 
with  any  bankers  but  those  who  recommended  Ca^ 
pel  &;  Co.'*  Possibly  the  writer  may  by  this  mean  to 
insinuate  that  the  plaintiffs  are  unable  to  pay  something 
for  which  they  are  liable.  But,  in  the  absence  of  any 
statement  referring  to  any  transaction  out  of  which  such 
a  liability  could  arise,  I  cannot  infer  that  the  defendant 
intended  to  impute  insolvency  to  the  plaintifis.  And 
this  appears  to  me  to  be  the  only  passage  calculated  to 
induce  a  moment's  hesitation.  The  concluding  words 
seem  rather  to  cast  a  reflection  on  the  bankers  who 
recommended  the  plaintiffs  to  the  defendant.  UpcHi 
the  ground,  therefore,  that  there  is  nothing  in  the  alleged 
libel  that  can,  by  any  fair  and  reasonable  intendmenf 
from  the  words  themselves,  be  construed  as  reflecting 
upon  the  characters  or  capacity  or  conduct  of  the  [dain- 
tiffs,  I  think  the  defendant  is  entitled  to  judgment. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  There 
clearly  is  nothing  disclosed  in  the  declaration  that  can 
properly  be  the  subject  of  an  action.  The  allied  libel 
neither  holds  up  the  plaintiffs  to  ridicule  (a),  nor  imputes 
to  them  any  criminality  or  unskilfulness  in  their  business. 
It  is  a  hasty  statement  of  an  angry  man  who  has  sustained 
a  severe  loss :  but  it  is  not  alleged  that  that  loss  waa 
occasioned  by  the  fraud  or  negligence  of  the  plaintiffi. 

Cresswell,  J.  The  plaintiffs  have  not  attempted,  by 
any  colloquium  or  innuendo,  to  give  a  particular  appli- 
cation to  the  language  used  in  the  alleged  libel^  as  waa 
done  in  GMstein  v.  Foss.  {b)     We  must,  therefore^ 

(a)  Suprd,  264.  n.  J2. 197.>  4  Bin^  489.,  1  M 

{b)  6B.Si  C.  154.>  9  D.  4     4  P.  40£.,  ft  Y.  Sf  J.  14& 
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read  the  words  in  their  ordinary  sense;  and,  so  reading  184*7. 

thefl%  it  is  quite  impossible  to  say,  with  any  reasonable  

certainty,  that  thqr  contain  any  libellous  imputation  on  ^^^^^ 

tbm  plaintifi.  Jon'es. 

y.  WjluamBi  J*  I  am  of  the  same  opinion.  It  is 
not  enough  to  shew  that  the  ail^^ed  libel  has  a  malicious 
or  calumnious  tendency:  it  must  be  distinctly  shewn 
what  the  particular  imputation  is,  according  to  the  doc- 
trine in  Heeame  v.  StaaelL 

Judgment  for  the  defendant 


Dqk  d.  Habbison,  Clerk,  v.  Hamfson.  (a) 

T^HIS  was  an  action  of  ejectment,  brought  by  the  rector  Thepresump- 

of  the  parish  of  TTiom  Falcon,  otherwise  Tkom  ^onoilKw 
2>  that  sups  of 

"aroa,  in  the  county  of  Somerset,  to  recover  possession  ^g^^e  land 

^  a  small  piece  of  land,  with  a  cottage  and  outhouses  ac^oining  a 
thereon,  lying  by  the  side  of  the  turnpike^road  leading  }^q^^\q  ^he 
fTom  Hatch  Beauchamp  to  Taunton,  which  he  claimed  owner  of  the 

«•  part  of  his  glebe.  acy  oining  in- 

*  **  closecl  land. 

The  cause  was  tried  before  Erie,  J.,  at  the  Taunton  ^^ly  be  re- 
spring  assizes,  184*6,  when  it  appeared  in  evidence  that  butted  by  evi- 
tbe  tenor  of  the  plaintiff  had  glebe  land  lying  on  each  ^^"^gea  con- 
trary presumption. 

la  m  actipn  by  a  rector,  to  recover  a  ilip  of  land  lying  between  the  glebe 
^  i  highway,  in  order  to  rebut  the  presumption  of  ownership  arising  from 
cixiUgQityy  it  was  proved  that  the  defendant  and  those  under  whom  he  claimed 
^ooeupied  the  spot  in  question  for  more  than  forty  years,  and  during  four  or 
'^  ncoenive  incnmbendes,  without  interruption ;  and  that  tliere  were  slips  of 
"Bd  a^joiiung  the  piece  in  dispute,  at  either  end,  also  lying  betweiui  the  glcl)e 
*&d  the  road,  whidi  were  occupied  adversely  to  Uie  rector :  —  Held,  that,  the 
*bole  case  on  both  sides  resting  on  presumption,  it  was  properly  left  to  the  jury 
to  My  whether  or  not  the  evidence  given  on  the  defendant's  part  rebutted  the 
JKamption  of  law  on  which  the  plaintiff's  case  rested. 

(o)  This  case  was  decided  in  Trinity  term,  1846, 

T  2 


268 


EASTER  TERM, 


1847. 

Dob  dem. 
Harbihon 

Hampson. 


side  of  the  road  in  question,  and  that  the  fence  of  such 
glebe  land  was  parallel  to  the  road,  and  a  few  jardt 
from  it.  The  piece  of  land  sought  to  be  recovered  was 
part  of  that  which  was  between  the  fence  of  the  gld)e 
land  and  the  road. 

On  the  part  of  the  defendant,  it  was  proved,  that, 
at  the  earliest  period  to  which  the  evidence  extended* 
viz.  forty-five  years  ago,  the  piece  of  land  lying  be- 
tween the  fence  of  the  glebe  and  the  road  was  open 
and  uninclosed ;  but,  at  each  end  of  it,  there  was  at 
that  time  a  small  piece,  also  lying  between  the  glebe 
and  the  road,  inclosed,  in  the  occupation  of  persons 
who  were  not  shewn  to  derive  title  under  the  in- 
cumbent of  TAo)7i  Falcon ;  and  no  evidence  was  given 
of  the  time  when  such  inclosures  were  made.  Part  of 
the  piece  of  land  for  which  the  action  was  brought  was 
inclosed  forty  years  ago  by  one  Hurcottj  who  sold  it  to 
another  person,  who  increased  the  size  of  the  inclosnre. 
From  this  person,  the  defendant  bought  the  inclosure, 
and  he  had  enjoyed  it  for  thirty-seven  years.  During  the 
forty  years,  there  had  been  five  rectors  of  TTiotii  Falanu 

There  was  no  evidence  to  shew  that  any  of  the  acts 
of  ownership  exercised  by  the  defendant,  or  those  under 
whom  he  claimed,  were  referable  to  any  authority  de» 
rived  from  the  lord  of  the  manor,  (a) 

For  the  plaintiff,  it  was  contended,  that  it  was  a  pre-  « 
sumption  of  law,  that  the  slip  of  land  lying  between  the  ^ 
fence  of  the  glebe  and  the  road,  belonged  to  the  rector  t. 
as  part  of  his  glebe,  and  that  the  occupation  of  it  by  ^^ 
other  persons  for  forty  years,  gave  no  title  to  the^ 
occupiers,  and  consequently  did  not  defeat  the  tiUe;^ 
by  legal  presumption  arising  from  the  situation 
the  land :  and  the  3  &  4  fV.  4.  c.  27.  s.  29.  {b\  wi 


(a)  The  contest  wm,  in  fact, 
between  the  lord  of  the  manor 
and  the  rector. 


(6)  Which  enacts  ''that  iti 
be  lawful  for  any  aichbishopi^ 
bishop,  dean,  prebendary, 
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v^Ferred  to,  as  was  also  the  case  of  Doe  d.  Pring  v. 
^igwsfy.  (a) 
The  learned  judge  held,  that,  the  claim  of  the  lessor 
the  plaintiff  resting  on  presumption,  the  evidence 
adduced  by  the  defendant  tended  to  rebut  the  presump- 
Cioii;  and  be  left  the  whole  to  the  jury,  who  returned 
a  verdict  for  the  defendant. 


1847. 

Doe  clem. 
Harrison 

Haaipson. 


Cbannellf  Seijt.,  in  Easier*  term  last,  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  that  there  was  no 
evidence  which  ought  to  have  l>een  submitted  to  the 
jury,  for  the  defendant.     ^Erle,  J.     The  plaintiflP  relied 

the  presumption  of  law.     In  order  to  rebut  that,  the 


up  the  full  period  of  sixty 
years ;  and,  after  the  said  31st 
of  December,  1833»  do  such 
entry,  distress,  action,  or  suit 
shall  be  made  or  hrought  at  any 
time  beyond  the  determination 
of  such  periocL" 

(a)  1  B.S^C.  304.,  9  !>- S^ 
JR.  908.  That  case  was  decided 
upon  the  ground  that  the  cus- 
tomary tenement  must  be  pre- 
sumed to  have  been  created  &e- 
/ore  the  dedication  of  the  road 
to  the  public  No  question  was 
raised  as  to  the  propriety  of 
presuming  that  the  tenant  had 
been  guilty  of  voluntary,  or,  at 
least,  permissive  waste,  in  de- 
stroying pro  tanto  the  copyhold 
estate.  If  the  dedication  of  a 
highway  must  be  presumed  to 
be  posterior  to  the  creation  of 
the  copyhold  through  which  it 
runs,  it  seems  to  follow,  that, 
upon  the  escheat  of  such  a  copy- 
hold, the  lord  may  stop  up  the 
highway,  although  it  may  have 
been  enjoyed  by  the  public  from 
the  days  of  King  Stephen;  as 
the  lord  was  not  bound  to  enter 
for  the  forfeiture. 


■on,  vicar,  master  of  hospital, 
^x-  other  spiritual  or  eleemosy- 
nary corporation  sole,  to  make 
am  entry  or  distress,  or  to  bring 
so  action  or  suit  to  recover  any 
land  or  rent  within  such  period 
•abcreinaAer  is  mentioned  next 
alter  the  time  at  which  the  right 
^  mch  corporation  sole,  or  of 
1^  predecessor,  to  make  such 
entry  or  distress,  or  bring  such 
^ctkm  or  suit,  shall  first  have 
accrued, —  that  is  to  say,  the 
period  during  which  two  per- 
aom  in  succession  shall  have 
Ud  the  office  or  benefice  in 
KBpect  whereof  such   land  or 
im  shall  be  claimed,  and  six 
Tciti  after  a  third  person  shall 
Ittvs  been  appointed  thereto,  if 
tbe  times  of  such  two  incum- 
Wies  and  such  term  of  six 
^m    taken     together     shall 
iBKiint  to  the  full  period  of 
laty  years ;  and,  if  such  times 
ti>^  together  shall  not  amount 
to  the  fall  period  of  sixty  years, 
^  daring  such  further  num- 
^  of  yean  in  addition  to  such 
"^yetrs  as  will  with  the  time 
•f  the  holding  of  such  two  per- 
^^  nd  sudi  aix  years  make 
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defendant  shewed  forty-three  years'  possession  by 
self  and  those  under  whom  he  claimed,  three  convey- 
ances for  valuable  consideration  in  the  mean  tim^  and 
four  or  five  successive  incumbencies,  daring  which  the 
right  was  never  disputed.  There  was  no  evidence  that 
the  slip  of  land  in  question  ever  was  part  of  the  glebe* 
I  left  the  whole  to  the  jury ;  and  they  came  to  the  con- 
clusion that  the  presumption  of  law  did  not  arise.] 
The  learned  seijeant  cited  Rex  v.  The  Inhabitants  of 
Edmonton,  (a) 


Doaolingi  Seijt.  (with  whom  was  M.  SnUth)^  shewed 
cause.  The  general  presumption  undoubtedly  is,  that 
waste  land  abutting  on  a  turnpike-road  belongs  to  the 
owner  of  the  adjoining  inclosed  land,  whether  he  be  a 
freeholder,  leaseholder,  or  copyholder,  and  not  to  the 
lord  of  the  manor:  Doe  d.  Prttig  v.  Pearsey{b)i  Tke 
King  V.  The  Inhabitants  of  HaifieUL.  (c)  It  is  a  pra^ 
stmptio  jurisj  not  dejure^  which  may  always  be  rebutted 
by  evidence  to  the  contrary.  Thus,  in  Grose  v.  Wat[d)^ 
it  was  held,  that,  if  the  strip  of  land  communicate  with 
open  commons,  or  other  larger  portions  of  land*  the 
presumption  is  either  altogether  destroyed,  or  consi- 
derably narrowed ;  for,  that  the  evidence  of  ownership 
which  applies  to  the  larger  portions,  applies  also  to  the 
narrow  strip  which  communicates  with  them.  DoeA» 
Barrett  v.  Kemp  (e)  recognizes  the  same  principle.  So^ 
in  Steel  v.  Prickett  (g),  Abbott^  C.  J.,  lays  down 
rule  as  well  established,  that  land  under  such 
stances,  is  presumed,  in  the  first  instance,  to  belong 
the  owner  of  the  adjoining  land,  and  not  to  the  lord  ofr« 
the  manor ;  adding  that  *^  a  presumption  prevaik  onl^ 


(a)  I  M.  Si  Rob.  24. 

{b)  1  B.S^C.  S04.,  9D.Si 
22.908. 

(c)  4  Ad,  Si  E.  156. 

Id)  7  Taunt.  S9.  And  see 
Jayne  v,  Price^  5  Taunt,  326,, 


1  Marsh.  6S ;  Doe  d,  Carr 
BiUyard,  S  M.^Sf  IL  111. 

ie)  7  Bingh.  332,,  5M.S( 
173.  S.  C.y  in  error,  2  N. 
102.,  2  Scott,  9. 

{g)  2  Stark.  N.  P.  C 
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so  long  as  proof  to  the  contrary  is  wanting."  Headlam 
f,Hedky{a)  is  to  the  same  effect.  (6)  Before  inclosure) 
the  land  may  hare  belonged  either  to  the  owner  of 
the  adjoiniog  land,  to  the  lord  of  the  manor,  or  to  a  third 
pemo.  In  the  absence  of  direct  evidence  that  it  ever 
was  part  of  the  glebe,  the  29th  section  of  the  S  &  4  W.  4. 
6  27.  cannot  afiect  the  question.  If  there  was  any  evi« 
dcDoe  for  the  defendant,  the  direction  was  right:  and 
the  learned  judge  was  bound  to  leave  the  whole  case 
to  the  jury. 

Chimndlf  Seijt  (with  whom  was  Fitzherberi\  in  sup- 
port of  the  rule.     The  question  was  not  correctly  dealt 
vith  at  the  trial.     The  presumption  as  to  waste  land 
Ijfing  between  the  highway  and  antient  inclosed  lands, 
is  that  it  belongs  to  the  owner  of  the  adjoining  lands ; 
ud  this  presumption  is  strengthened  If  the  lands  on 
both  sides  belong  to  the  same  person.     The  reason  is 
lery  accurately  given  by  Abbott^  C.  J.,  in  Steel  v.  PricketL 
There,  the  strip  was  claimed  by  the  lord  of  the  manor : 
ud  it  is  important  to  bear  in  mind,  that  the  dispute  has 
osoallj  been  between  the  lord  of  the  manor  and  the 
ovner  of  the  adjoining  land,  (c)  His  lordship  says:  ^'In 
ioaie  of  the  more  antient  books  of  law,  a  difference  of 
opioion  appears  to  have  existed  as  to  the  right  to  the 
^aste  lands  adjoining  to  public  highways ;  but,  as  far  as 
Qfown  experience  goes, — and  I  have  heard  the  opinions 
of  many  learned  judges  on  the  subject, — it  has  uniformly 
heen  laid  down,  that  land,  under  such  circumstances,  is 
prcsomed,  in  the  first  instance,  to  belong  to  the  owner  of 
^  adjoining  land,  and  not  to  the  lord  of  the  manor ; 
(Kit  a  presumption  prevails  only  so  long  as  proof  to  the 
^trary  is  wanting."    ♦     *     *     "In  remote  and  an- 
^t  times,  when  roads  were  frequently  made  through 
^inclosed  lands,  and  when  the  same  labour  and  expense 

(•)  A*,  N.  P.  a  463.  (c)  Vide  fujtrd,  26S  (a). 

W  And  lee  Seoonet  v.  Mor^ 

T  4 


1847. 

Doa  dqn. 
Habbuov 

HilMPSON. 


£72 


EASTER  TERM^ 


1847. 

Dob  dem. 
Habruok 

HAIfPW>X. 


was  not  employed  upon  roads,  and  they  were  not  forme 
with  that  exactness  which  the  exigencies  of  society  no^ 
require,  it  was  part  of  the  law  that  the  public,  when  th 
road  was  out  of  repair,  might  pass  along  the  land  by  th 
side  of  the  road.  This  right  on  the  part  of  the  publu 
was  attended  with  this  consequence,  that,  although  tfa 
parishioners  were  bound  to  the  repair  of  the  road,  ye 
if  an  owner  excluded  the  public  from  using  the  adjou 
ing  land,  he  cast  upon  himself  the  onus  of  repairing  tl 
road.  If  the  same  person  was  the  owner  of  the  land  o 
both  sides,  and  inclosed  both  sides,  he  was  bound  t 
repair  the  whole  of  the  road ;  if  he  inclosed  on  one  sic 
only,  the  other  being  left  open,  he  was  bound  to  rcpa 
to  the  middle  of  the  road;  and,  where  there  was  a 
antient  inclosure  on  one  side,  and  the  owner  of  lane 
inclosed  on  the  other,  he  was  bound  to  repair  the  wholi 
Hence,  it  followed  as  a  natural  consequence,  that,  wbc 
a  person  inclosed  his  land  from  the  road,  he  di 
not  make  his  fence  close  to  the  road,  but  left  an  ope 
space  at  the  side  of  the  road,  to  be  used  by  the  publi 
when  occasion  required.  This  appears  to  be  the  mos 
natural  and  satisfactory  mode  of  explaining  the  fin 
quency  of  wastes  left  at  the  sides  of  roads ;  that  the  ol 
ject  was,  to  leave  a  sufficiency  of  land  for  passage  by  tl 
side  of  a  road,  when  it  was  out  of  repair,  is  the  genen 
presumption  of  law,  but  this  presumption  is  capable  i 
being  rebutted."  And  Bayley^  J.,  adopts  the  same  Tie 
in  Doe  d.  Pnng  v.  Pearsey ;  as  did  this  court  in  Di 
d.  Barrett  v.  Kemp.  Where  it  is  shown  that  the  roa 
is  made  through  a  manor,  and  evidence  is  given  of  ad 
of  ownership  exercised  over  the  spot  in  question  b 
the  lord,  the  presumption  is  raised  that  the  road  wf 
originally  made  by  the  lord  over  the  waste  land  of  tl 
manor.  But,  where  no  manorial  rights  intervene,  ev 
dence  much  more  cogent  than  that  adduced  here  is  n 
quired  to  displace  the  presumptive  right  of  the  owni 
of  the  adjoining  inclosed  land :  it  must  at  least  be  ev 
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deace  tending  to  show  Uiat  some  one  else  originally 
made  the  road.  [Maule,  J.  The  question  is,  whether 
there  was  any  evidence  to  go  to  the  jury,  against  the 
piesumptioo.] 
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MaulEi  J.y  now  delivered  the  judgment  of  the  court. 
Afier  stating  the  fects,  ut  anti,  267,89  the  learned  judge 
proceeded  as  follows :  •*-  The  three  surviving  judges  who 
heard  die  argument,  have  come  to  the  conclusion  that 
the  rale  must  be  discharged. 

It  is  not  necessary  to  determine  what  would  have 
been  the  result,  if  the  evidence  had  shewn,  that,  at  the 
earliest  period  to  which  it  applied,  there  was  glebe  land 
inclosed,  and  a  slip  of  land  lying  uninclosed  between 
(hit  glebe  and  the  road,  without  any  circumstance  then 
listing  which  tended  to  rebut  the  presumption  that  the 
dip  belonged  to  the  owner  of  the  inclosed  land ;  for,  the 
^idence  shewed,  that,  at  that  time,  there  were  two  pieces 
of  land  adjoining  the  piece  in  dispute,  at  either  end, 
^Iso  lying  between  the  glebe  and  the  road,  which  were 
^^ccopied  adversely  to  the  rector ;  which  fact  was,  un- 
^ioubcedly,  evidence  tending  to  raise  a  presumption  that 
^ht  land  lying  between  the  inclosed  glebe  and  the  road, 
^^as  not  part  of  the  glebe;  and  the  adverse  occupation 
^^the  part  in  question  in  the  cause,  for  forty  years,  was 
^^idence  strengthening  that  presumption.     The  whole, 
^^Kiefore,  rested  in  presumption  on  both  sides.     The 
l^ittor  of  the  phuntiff,  on  the  one  hand,  did  not  prove 
tittle,  bat  merely  facts  from  which  a  title  might  be  pre- 
&«iiQed :  and  the  defendant,  on  the  other  hand,  elicited 
from  the  witness  called  by  the  lessor  of  the  plaintiff,  evi- 
dence of  other  facts  tending  to  rebut  that  presumption. 

It  was,  therefore,  incumbent  on  the  learned  judge  to 
Icifethe  whole  to  the  jury;  and  there  is  no  ground  for 
graniing  a  new  trial. 

Rule  discharged. 
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Feaen  v.  Cochrane. 

To  a  count  on     A  SSUMPSIT.     The  first  count  of  the  d 

a  bill  of  ex-      JOL     ,  i     i       ^  r     i  i 

change,  the  charged  the  defendant  as  the  acceptor  o 

defendant  exchange  for  732/.  13s.,  drawn  by  the  plainti 

Stef  Se  bm  ^^^^  ^^  December,  18S9,  payable  two  months  i 

became  due^  The  second  count  was  on  a  bill  for  I  SOL,  drai 

he  made  a  plamtiff  on  the  4th  of  December,  18S9,  and  ao 

note  payable  ^^  defendant^  payable  two  months  after  da 

to  the  plain-  third  count  was  on  a  bill  for  70/.,  drawn  by  tb 

on  d'emaiS,      ®°  ^®  ^^^  ®^  January,  1840,  and  accepted  b; 

and  delivered    fendant,  payable  two  months  after  date.  The  d 

die  same  to  ^jg^  contained  a  count  for  money  found  due 
the  plaintiff^  '' 

who  took  and  account  stated,  and  a  general  breach. 

rcceiyed  the  Seventh  plea,  to  the  first  count,  that,  after  th 
and  on  ac-  '"^^  acceptance  of  the  bill  of  exchange  in  tl 
count  of*'  the  mentioned,  as  therein  alleged,  and  after  the 

bill,  and  the     camg  due  and  payable  accordinir  to  the  tenor 

causes  of 

action  in  le-     thereof,  and  before  the  commencement  of  th 

spect  thereof;  wit,  on  the  1st  of  April,  1840,  the  defendant 
and  that  after.         ^  .  ^     .  ...         •        .        j  *      ^ 

wards  he  de-    c«'^*"  "®^  *°  writmg,  bearmg  date,  to  wit, 

livered  to  the   and  year  last  aforesaid,  and  thereby  promise 

plaintiff  a         ^^  ^^  plaintiff,  or  his  order,  on  demand,  IC 

warrant  of 

attorney,  and    ^^en  delivered  the  same  to  the  plaintiff,  and 

that  the  took  and  received  the  same  for  and  on  acoc^ 

Si^S^and  «asl-mentioned  bill  of  exchange,  and  the  causes 
received  the     in  respect  thereof  in  the  said  first  count  m* 

same,  m  full     ^^^  thereupon,  afterwards,  and  after  the  ma 

satisfaction         ,  i  , 

and  discharge!  delivery  by  the  defendafU  to  the  juaintiff  ot  the  pi 

of  the  said 

note,  and  of  all  causes  of  action  in  respect  thereof,  and  of  the  cauaea  < 

the  count  mentioned  :  Held,  that  the  plea  was  not  double. 

Qu(ere,  whether  it  was  bad,  as  being  an  argumentative  plea  of  payi 


10  VICTORIA.  875 

lote  in  the  plea  menticHied»  and  before  the  commence-        ISi?. 

BMDt  of  the  suit,  to  wit,  on  the  9th  of  Moy^  1842,  it        

VIS  agreed  by  and  between  the  plaintiff  and  defendant       F^^air 
ad  Thamoi^  Earl  of  Dundonaldf  that  the  said  T^onuu,    Coohbank. 
£ui  ct Dimdonaldf  should  sign  and  seal,  and  as  his  act 
lod  deed  deliver  to  the  plaintiff,  in  full  satisfaction  and 
^BKhiige  of  the  said  promissory  note  in  this  plea  men- 
timied,  and  of  all  causes  of  action  in  respect  thereof, 
«iiif  of  the  causes  of  action  in  the  first  count  mentioned, 
A  certain  deed  or  instrument,  called  a  warrant  of  attorney 
to  eonfiess  a  judgment,  bearing  date  the  day  and  year 
Isit  afiwesaid,  in  the  form  and  to  the  efiect,  and  with 
the  defiBBzance  thereunder  written  hereinafter  next  men- 
mpectively,  and  that  the  plaintiff  should  accept 
leoetfe  the  same  of  and  from  the  said  ThomnSf  Earl 
^Dmdomildj  in  full  satisfaction  and  discharge  as  last 
that  thereupon,  afterwards,  and  before  the 
lent  of  the  suit,  to  wit,  on  the  day  and  year 
lait  aforesaid,  in  pursuance  of  the  said  agreement,  and 
amiding  to  the  true  intent  and  meaning  thereof,  the 
HidJ%omas,  Earl  of  Dtmdonaldj  signed  and  sealed,  and 
Si  his  act  and  deed  delivered,  to  the  plaintiff,  in  full 
HdsG^tion  and  discharge  of  the  said  promissory  note 
it  this  plea  mentioned,  and  of  all  causes  of  action  in 
mpeet  thereof,  and  of  the  causes  of  action  in  the  said 
fint  count  mentioned,  a  warrant  of  attorney  to  confess 
jtdgmentf  bearing  date  the  day  and  year  last  aforesaid, 
dkeetfld  to  R.J.H.  and  W.  M^  attorneys  of  Her  Map- 
jetty's  court  of  Queen's  Bench  at  Westminster^  jointly 
■ad  severally,  and  to  any  other  attorney  of  the  same 
eovt^  and  thereby  desired  and  authorised  them,  the 
111  iMiiiied  attorneys,  or  any  one  of   them,  or  any 
<Mber  attorney  of   the  court  of  Queen's    Bench,    to 
>|ipeir  for  the  said   Thomas^  Earl   of  Dundonald^  as 
^  Trimty  term  then  next,  or  any  other  subsequent 
^cnn,  lod  then   and    there  to  receive  a  declaration 
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for  the  said  Thomas^  Earl  of  Dundonaldj  in  an  ftc 

of  debt  for    2700/.,   at   the   suit  of  the    now  pi 

tiff,  his  executors  or  adminislrators,  and  thereapo 

confess  the  same  action,  or  else  to  suffer  judgmeo 

nil  dicity  or  otherwise,  to  pass  against  the  said  Tka 

Earl  of  Dtmdonaldf  in  the  same  aclion,  and  to  be  & 

with  entered  up  against  the  said  T^omaSf  Earl  of  i 

donaldj  of  record  of  the  last-mentioned  court,  for 

said  sum  of  2700/.,  together  with  costs  of  suit;  i 

after  the  said  judgment  should  be  entered  up  as  afi 

said,  for  the  said  Thomas^  Earl  of  Dundonaldj  anc 

his  act  and  deed,  to  sign,  seal,  and  execute  a  good 

sufficient  release  in  the  law  to  the  plaintiff,  his  bi 

executors,  and  administrators,  of  all  and  all  nianiMi 

error  and  errors,  writ  or  writs  of  error,  and  all  ben 

and  advantage  thereof,  and  all  misprision  of  error  t 

errors,  defects,  and  imperfections  whatsoever  had^.ma 

committed,  done,  or  suffered,  or  to  be  had,  Sic^  in  i 

about,  touching,  or  concerning  the  aforesaid  judgmi 

or  in,  about,  touching,  or  concerning  any  writ,  warn 

process,  declaration,  plea,  entry,  or  other  proceedii 

whatsoever  of  or  any  way  concerning  the  same;  tfai 

before  and  at  the  time  when  the  said  Thomas^  Earl 

Dundonaldj  signed,  sealed,  and  as  his  act  and  deed  d 

livered,  the  said  warrant  of  attorney  as  aforesaid,  tk 

was  present  at  the  said  execution  thereof  one  J*  * 

Beavany  an  attorney  of  one  of  the  superior  courts 

wit,  &c.,  on  behalf  of  the  said  TJiomaSt  Earl  of  Jk 

donaldi  expressly  named  by  him,  and  attending  it  l 

request,  to  inform  him  of  the  nature  and  effect  of  sw 

warrant  of  attorney,  before  the  same  was  executed ;  tf 

the  said  J.  P.  Beavan  then  informed  the  said  Tkam 

Earl  of  Dtmdonaldy  of  the  nature  and  effect  of  the  isi 

warrant  of  attorney  before  the  same  was  so  executed  i 

aforesaid,  and  then  subscribed  his  name  as  a  witoets  t 

the  due  execution  thereof,  and  therebv  then  declare 
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Uoiseir  Attorney  (or  the  said  Thomas^  Earl  of  Dufkionald^ 

m  oecoting  the  same  as  aforesaid^  and  stated  that  he 

lohicribed  as  such  attorney :  that,  by  a  memorandum 

of  defcasance  to  the  said  warrant  of  attorney  thereunder 

dm  written,  and  signed  by  the  said  Thomas^  Earl  of 

Ikudmiald^  it  was  declared  that  the  said  warrant  of 

attoroey  was  given  to  secure  the  payment,  from  the  said 

Tkmat^  Earl  of  Dundonald^  to  the  now  plaintiff,  of  the 

stun  of  IS5QI.%  with  interest,  on  the  1st  of  January^ 

1843,  and  that  it  was  thereby  agreed  by  and  between 

ths  said  parties  thereto,  that  no  judgment  should  be 

■gned  on  the  said  warrant  of  attorney,  and  no  action 

or  dccution,  or  other  process  or  proceedings,  should 

he  eommenced,  sued  out,  or  prosecuted  against  the  said 

Thomas^  Earl  of  Dundoitald,  his  heirs,  executors,  or 

adnioistrators,  against  his  lands,  goods,  or  chattels, 

mil  default  should  happen  to  be  made  in  payment  of 

the  said  sum  of  1350A,  with  interest  as  aforesaid,  and 

tiist  it  should  not,  in  the  event  of  the  now  plaintiff  de- 

kjriog  to  sue  out  execution  on  the  said  judgment  after 

ajear  or  more  from  the  signing  of  such  judgment,  be 

Necessary  for  the  now  plaintiff,  his  heirs,  executors,  or 

•dmmistrators,  to  revive  the  said  judgment  by  scire  facias 

er  otherwise,  and  that  execution  might  issue  without 

sojr  such  writ  or  other  proceedings  being  taken,  any 

mk  of  law  to  the  contrary  notwithstanding :  lliat  the 

lUntiff  then,  to  wit,  on  the  said  9th  of  Jiiory,  1842,  and 

bdore  the  commencement  of  this  suit,  accepted  and 

received  the  said  warrant  of  attorney,  with  the  said  de- 

fciiuice  thereunder  written,  of  and  from  the  said  Thomas^ 

^S^ot Dimdanaldf  in  such  full  satisfaction  and  discharge 

tf  the  said  promissory  note  in  this  plea  mentioned,  and  of 

lilctnses  of  action  in  respect  thereof,  and  of  the  said  cause 

^1  action  in  the  said  first  count  mentioned*- verification. 

Smilar  pleas  to  the  second  and  third  counts. 

To  each  of  these  pleas  the  plaintiff  demurred  specially, 


1847. 
FaARV 

V. 
COOUBAIOL 
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1847.       assigning  for  causes,  that  the  plea  was  doable^  m  thi% 

—       wit,  that  it  alleged  that  the  defendant  delivered  to  £ 

^^™       plaintiff;  and  that  the  plaintiff^  accepted  of  the  defieodsi 

CooHaANji.    ft  promissory  note  payable  to  the  order  of  the  phnttti 

for  and  on  account  of  the  bill  of  exchange,  whid^ 

well  pleaded,   is  one  answer  to   the  count,  and  al 

alleged  a  satisfaction  and  discharge  of  the  same  caoi 

of  action,  by  the  making  and  delivery  of  a  warrant  < 

attorney,  which,  if  well  pleaded,  is  another  and  seom 

answer  to  the  count;  that  the  accord  and  satisfactin 

is  not  pleaded  with  sufficient  certainty,  since  it  does  M 

appear  within  what  time  the  Earl  of  Dundorudd  mm  U 

execute  the  warrant  of  attorney,  or  that  he  did  exbM 

such  warrant  of  attorney  within  a  proper  and  reasomUi 

time  after  the  making  of  the  accord ;  and  that  the  phi 

was  uncertain  and  ambiguous,  inasmuch  as  it  was  dosM' 

fill   whether  the  defendant  rested  his  defence  on  A< 

performance  of  the  accord,  or  on  the  acceptance  by  dM 

plaintiif  of  the  said  warrant  of  attorney. 

Joinder  in  demurrer. 

T.  JoneSf  in  support  of  the  demurrer.  The  pks  i 
clearly  double.  The  delivery  of  the  note  to  the  plw 
tiff*  for  and  on  account  of  the  bill,  according  to  Kemi 
lake  V.  Morgan  (a),  and  Mercer  v.  Cheese  (&),  prU 
Jacie  imports  satisfaction ;  and  the  delivery  of  the  wir 
rant  of  attorney,  ''in  fall  satisfaction  and  discbarjpo 
the  said  promissory  note,  &c,*'  presents  a  second  fU 
answer  to  the  action. 

Channelly  Seijt.  (with  whom  was  C  D.  Beoan)^  coidri 

The  first  part  of  the  plea  does  not  afford  even  a  prW 

Jacie  answer  to  the  action :  the  delivery  of  the  notedic 

not  operate  a  satisfaction  of  the  original  debt,  or  ef0 

(fl)  5T.IL  SIS. 

(b)  41f.4G.804.,  SScott,  N.  B.  664.,   2DowL  N.8.61 
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leiiiioii  of  the  remedy.    In  Keardake  v.  Morgan%        1 847. 
tiff  had  the  security  of  a  third  party,  that  of  the 
'the  note*    In  Mercer  v.  Cheese  the  plea  alleged 
^fandmnts  made  the  promises  in  the  declaradon,     Cochbamb. 
Ik  one  Morris^  and  that,  after  the  making  of 
promises  by  the  defendants  and  Morris^  and 
B  commencement  of  the  suit,  the  plaintiff,  far 
wcotmi  of  the  sum  as  to  which  the  plea  was 
and  the  promises  of  the  defendants  and  Morris 
t  thereof,  made  and  drew  his  bill  of  exchange 
^  and  directed  the  same  to  Morris^  and  thereby 
lum  three  months  after  the  date  thereof,  to  pay 
liintiff's  order  160U$  and  that  Morris^  for  and 
nt  of  the  said  sum  of  150/.,  and  the  said  pro- 
him,  Morris,  and  the  defendants,  in  respect 
then  accepted  the  said  bill  so  drawn  by  the 
IS  aforesaid,  and  then  delivered  the  same  to  the 
who  then  took  and  received  the  same  of  and 
rrisjbr  and  on  account  of  the  said  sum  of  1 50/., 
nid  promises  of  the  defendants  and  Morris  in 
hereof:  and  it  was  held,  on  special  demurrer, 
plea  afforded  a  primi  facie  answer  to  the  action, 
le  j^aintiff  might  rebut  by  shewing  that  the  bill 
I  in  his  hands  unpaid.     The  ground  of  the 
intimated  by  the  court  there  was,  that,  if  the 
imned  in  the  plaintiS^s  hands  unpaid,  that  being 
more  peculiarly  within  his  knowledge,  he  was 
^  shew  it  by  his  replication.     That  case  was  not 
goed ;  and  it  seems  to  be  at  variance  with  the 
mt  dedsion  of  the  court  of  Exchequer  in  Price 
.  (a)    There,  to  debt  by  the  payee  against  the 
fa  promissory  note,  payable  at  six  months,  for 
enl^  interest,  and  on  an  account  stated,  the  de- 
pleaded,  as  to  lOOly  parcel  of  the  moneys  in  the 
third,  and  last  counts,  that  the  defendant,  before 

(•)  16  Law  Joum.,  N.  8.,  Exek.  99. 
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1847*       the  commencement  of  the  suit,  made  his  pron 

— —       for  the  payment  to  the  plaintiiTs  order  oi 

^^^'^       months  after  date,  and  that  the  defendant  th( 

CooBVANB.    ^"^  i^ote  to  the  plaintiSy  who  then  took  and  x 

same  for  and  on  account  of  100/. :  to  this  1 

replied,  that  the  period  of  six  months  spec 

note,  expired  before  the  commencement  of  tl 

that  the  promissory  note  became,  before  the 

ment  of  the  suit,  due  and  payable,  yet  that  thi 

had  not  paid  the  money  therein  specified: 

held  that  the  plea  afforded  no  answer  to  the  < 

inasmuch  as  it  did  not  aver  that  the  note  wai 

ning,  or  that  it  had  been  indorsed  over  by  tl 

^  If,**  says  PartCf  B.,  ^*  the  instrument  is  ma 

to  a  third  person^  as  in  Richardson  v.  Rickma 

made  by  a  third  person,  as  in  the  case  of  1 

Morgan^  the  plea,  stating  the  delivery  and 

of  the  negotiable  instrument,  is  a  sufficient 

the  first  instance.    If  the  plaintiff  had  taken 

in  the  former  case,  or  presented  the  note  at  n 

the  latter,  to  tlie  maker,  and  given  due  not 

honour  to  the  defendant,  these  facts  would  hi 

the  proper  subject  of  a  replication.     But,  i 

state  no  more  than  that  a  negotiable  note  is 

and  on  account  of  the  debt,  by  which  the 

promised  to  pay  the  plaintiff,  or  order,  a  sum 

and  does  not  state  the  note  to  be  still  running 

the  case),  there  seems  to  us  to  be  no  prim&Jiu 

The  remedy  is  not  suspended  at  the  time 

brought,  so  that  there  is  no  defence  on  tha 

and,  according  to  the  principles  of  pleading, 

intended  that  the  note  remains  as  it  was,  ai 

order  was  made  by  the  plaintiff  for  the  pa) 

third  person,  as  it  is  not  so  averred ;  and,  the 

(o)  5  T.R.5n,n. 
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toy  tbing  stated  in  the  plea,  the  note  remains  overdue 
W  the  hinds  of  the  plaintiff:  so  that  the  suspension  of 
bii  right  of  action  for  the  original  debt  is  at  an  end^  and 
be  mty  recover  the  amount,  th  presentment  or  notice 
of  dishonour  being  necessary  in  his  case;  and  therefore 
sodi  a  plea  is  no  answer  to  the  action.  In  a  declaration 
on  a  note  payable  to  order,  it  never  is  stated  that  no 
order  was  made,  but  it  is  presumed  that  there  is  none 
notil  the  defendant  pleads  it;  though  it  is  true  in  both 
cues  that  the  &ct  whether  an  indorsement  has  been 
Bide  or  not,  lies  more  in  the  plaintiff's  knowledge  than 
die  defendant's.  But,  in  the  case  of  a  declaration,  the 
nde  that  a  party  is  to  plead  facts  within  his  own  know- 
ledge^ gives  way  to  the  rule  that  things  are  to  be  pre- 
wmed  to  continue  in  the  same  state  till  the  contrary 
ippetrs*  To  make  this  plea,  therefore,  good,  it  should 
be  Averred  that  the  note  was  not  in  the  plaintiff's  hands, 
tbat  is,  that  it  was  indorsed  over  before  the  action 
broaghL''  \Wildej  C.  J.  No  doubt,  the  plea  would  pre- 
ioitamuch  more  substantial  defence  if  it  alleged  that  the 
Bote  was  indorsed  over  to  a  third  person.]  The  defendant 
iHiit  allege  in  his  plea  enough  to  make  it  a  good  answer 
to  the  action.  Where  the  security  was  not  originally 
ttken  in  satisfaction  and  discharge  of  the  debt,  but,  by 
reason  of  subsequent  circumstances,  it  does  operate  as  a 
^itcharge^  the  plea  should  allege  those  circumstances. 
frice  V.  Price  is  a  distinct  authority  to  shew  that  that  is 
niatter  which  must  come  from  the  defendant,  and  not 
litKn  the  plaintiff.  In  Richardson  v.  Rickmari,  the  bill 
^  given  by^  and  in  Kearslakc  v.  Morgan  iOf  a  third 
puty:  here,  the  note  is  stated  to  have  been  given  by 
^  defendant  to  the  plaintiff;  and  the  only  difference 
oetween  this  case  and  Price  v.  Price^  b,  that  here  the 
>^e  was  payable  on  demand^  there,  six  months  after 
^'  [ffVMe,  C.J.  With  this  additional  circumstance, 
^"•^  here  the  note  is,  by  the  giving  of  the  warrant  of 

▼OL.  IV.  —  c.  B.  U 
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attorney,  treated  as  being  still  in  the  hands  of  tb 
plaintiff.]  Precisely  so.  The  first  part  of  the  fit 
therefore,  clearly  does  not  shew  any  continuing  smpei 
sion  of  the  defendant's  liability  in  respect  of  the -origin 
debt;  neither  does  it  amount  to  a  defence  in  the  ws 
supposed  in  Richardson  v.  Rickmanj  Kearslake  v.  Morgan 
and  Mercer  v.  Cheese;  nor  does  it,  according  totl 
considered  judgment  of  the  Court  of  Exchequer  in  tl 
case  of  Price  v.  Price^  bSqtA  even  VL.prim&Jkcie  answer 
Assuming,  however,  that  the  delivery  and-  aooeptam 
of  the  note,  under  the  circumstances  stated,  would  afltbi 
a  prim&  facie  defence  to  the  action,  it  does  not  rendi 
the  plea  double,  inasmuch  as  the  giving  of  the  note 
merely  alleged  by  way  of  inducement  to  the  subseqoei 
part  of  the  plea,  which  exhibits  the  real  defence.  I 
Stephen  on  Pleading  (a),  it  is  said,  that  ^^  no  matter  wi 
operate  to  make  a  pleading  double,  that  is  pleaded  on! 
as  necessary  inducement  to  another  allegation.  Tha 
it  may  be  pleaded  without  duplicity,  that,  after  the  caoa 
of  action  accrued,  the  plaintiff  (a  woman)  took  husbanc 
and  that  the  husband  afterwards  released  the  defendant 
for,  though  the  coverture  is  itself  a  defence,  as  well  s 
the  release,  yet  the  averment  of  the  coverture  is  a  neoei 
sary  introduction  to  that  of  the  release.''  [Cressnodly  J 
Is  this  necessary  inducement?]  It  is  submitted  that : 
was  competent  to  the  defendant  to  shew  thQ  entir 
transaction.     If  the  warrant  of  attorney  was  given  am 


(a)  5th  edit.  296.;  citing 
Boo.  Ahr.  Pleas  and  Pleadings, 
(K.  2),  Com.  Dig.  Pleader, 
(E.  2.),  and  24  E.  3.  foL  75.  b. 
{M.  24  E.  3.  foL  75.  pi.  98  : 
where,  in  a  writ  of  entry  en  le 
quibus  by  the  heir  of  C  the 
disseisee^  the  teiiant  pleaded  that 
X,  whose  heir  the  demandant 
was,  heing  seised  in  fee,  gave 


to  T.,  and  A.  in  tail,  who  hi 
issue  C,  that  C.  dying  widMP 
heir  of  his  body,  J.  enter^ 
reversioner,  and  enfeoffed  C 
tenant,  and  afterwards  n^esm 
to  him  all  his  rig^t  with  wa 
ranty.  It  was  hdd,  that  t^ 
release  with  warranty  was  akp 
traversable,  and  that  die  olb 
matters  were  but  indiioefnei& 
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nomd  In  intis&ction  of  the  note,  it  would  bar  the        1847. 
itoedj  as  well  in  respect  of  the  original  debt  as  of  the 
Me:  bat  k  b  by  no  means  clear  that  the  same  conse- 
^aeoee  would  follow,  if  the  warrant  of  attorney  was    Coorbaks. 
given  m  satisGictbn  of  the  original  debt  only.    J^CoU" 
MQHf  J.     Would  not  the  plea  have  been  equally  goodf 
If  it  had  alh^ged  that  the  warrant  of  attorney  was  given 
io  satisftction  of  the  original  debt,  and  also  of  a  certain 
promistery  note,  &c.?]    That  is,  in  substance,  what 
the  plea  does  allege.    IV.  Williams^  J.     No  objection 
b  taken  to  the  plea,  on  the  ground  of  argumentativeness. 
Would  it  have  been  a  variance,  if  the  plea  had  alleged 
that  the  warrant  of  attorney  was  given  in  satisfaction  of 
the  origiDBl  debt,  and  the  proof  were  that  it  was  given 
in  satisfaction  of  the  note  also  ?]     Clearly  not     [CresS" 
ikC^  X    Yoa  must  contend  that  the  second  branch  of 
Aa  plea  would  not  afibrd  an  answer,  without  introduc- 
ing the  first]    It  is  so  submitted. 

TrnJanOf  in  reply.    The  allegation  as  to  the  delivery 

nfthe  note  fimr  and  on  account  of  the  bill,  clearly  was 

^ot  in  any  s^ise  neeasary  inducement  or  introduction 

U>  the  second  branch  of  the  plea,  viz.  the  delivery  of 

the  warrant  of  attorney  in  satisfaction  and  discharge  of 

the  original  dd^t.    [V.  Williams^  3.    Would  the  plea 

have  been  objectionable  if  it  had  alleged  that  the  plain*" 

tiff  had  received  a  promissory  note  for  and  on  account 

tf  the' bill  declared  on,  and  that  the  note  was  afterwards 

pod?]  That  would  hafe  been  unexceptiouable.  \V.  fVil^ 

UmUf  J.     What  is  the  difference  between  such  a  plea 

tod  one  alleging  the  delivery  of  a  note  for  and  on  ac- 

cooDt  of  the  original  debt,  and  that  it  was  afterwards 

*    atitfied  by  the  giving  of  a  warrant  of  attorney  ?]    The 

objection  is  this— « the  plea  all^^es  the  delivery  of  a 

iK>te,  which  primA  facte  imports  satisfaction ;  and  il  goes 

^^toallq^a  second  satisfaction  of  the^same  debt,  by 

u  2 
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1847.  means  of  a  warrant  of  attorney.  Keardake  v.  Morga 
and  Richardson  v.  Richnan  are  distinct  aothorities  t 
shew  that  the  first  part  of  this  plea  would  alone  affix* 
CooHBAifB.  an  answer  to  the  action :  and  those  cases  are  not  neca 
sarily  in  conflict  with  Price  v.  Price.  [CresswelU  J*  Ii 
Richardson  v.  Rictman,  the  bill  appeared  on  the  face  c 
the  plea  to  have  been  negotiated :  here,  it  is  otherwisei 
That  circumstance  is  not  relied  on  as  a  ground  for  th 
decision.  \ChanneUj  Seijti  referred  to  MaiUard  v*  T% 
Duke  of  ArgyU.  (a)  There,  to  assumpsit  for  work  ani 
labour,  Sec,  the  defendant  pleaded,  as  to  250/.,  parcel 
&c.,  that  he  made  the  promises  jointly  with  JS.  and  R 
that,  before  the  commencement  of  the  suit,  B.  and  R 
for  themselves  and  the  defendant,  delivered  to  the  plain 
tiff  divers  bills  of  exchange,  in  the  whole  amounting  ti 
250/.,  which  said  bills  of  exchange  were  so  delivered  b 
B.  and  R  to  the  plaintiff,  and  by  him  taken  and  i€ 
ceived,  for  and  on  account  of  the  said  sum  of  250£ 
parcel,  &c.,  and  in  payment  thereof;  that  the  plaintii 
afterwards  indorsed  the  bills  to  certain  persons  to  th 
defendant  unknown;  and  that  such  persons,  and  n« 
the  plaintiff,  at  the  time  of  commencing  the  suit,  we'- 
and  still  are  the  holders  thereof  respectively ;  and  it  w 
held  that  the  plea  was  neither  double  nor  inconsistes 
and  repugnant — for,  that  <* payment"  does  not  necs 
sarily  import  **  satisfaction."] 

Wilde,  C.  J.  It  appears  to  me  that  this  plea  is  fkr 
from  the  objection  of  duplicity.  At  first  sight,  t:- 
question  seemed  to  present  a  diiSculty  which  vanisk:^ 
upon  better  consideration.  The  plea  commences  v  1 
stating,  that,  after  the  maturity  of  the  bill  mentionedi 
the  first  count,  the  defendant  delivered  his  promisso^ 
note,  payable  on  demand,  to  the  plaintiff,  who  then  tcKx 


(«)  &M.^G.  40.,  7  Scott,  N.  R  938. 
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and  reeeired  the  same  for  and  on  account  of  the  bill  and        1847. 
the  caases  of  action  in  respect  thereof.    Now,  this  in- 
stmment  was  of  no  greater  effect  than  the  original 
liability  of  the  defendant,  viz.   to  pay  the  debt  on     Cocbrami 
request,  and  in  no  respect  alters  the  position  of  the 
parties;  fer^  it  appears  that  the  note  still  remains  in  the 
possessioii  of  the  plaintiff,  the  plea  alleging  that  a  war- 
rant  of  attorney  was  afterwards  given  in  satisfaction  and 
discbarge  of  the  note,  and  of  all  causes  of  action  in 
respect  thereof  as  well  as  of  the  causes  of  action  in  the 
first  count  mentioned,  —  which  it  could  not  be  unless 
the  note  remained  in  the  plaintiff's  hands.    The  only 
mode,  therefore,  by  which  the  plaintiff's  demand  is  said 
to  have  been  satisfied,  is,  by  the  delivery  of  the  warrant 
of  attorney*    If  the  warrant  of  attorney  was  given  in 
satis&ction  of  the  note,  that,  in  point  of  law,  would  be 
a  satisfaction  of  the  original  debt:  and  the  allegation  in 
^e  pies,  that  the  last-mentioned  security  was  given  in 
aatisfiiction  and  discharge  of  the  note  and  of  all  causes 
^  action  in  the  first  count  mentioned,  is  but  an  allega- 
tion of  the  legal  effect  of  the  facts  before  stated.   Putting 
H  at  the  highest,  the  note  is  but  in  the  nature  of  a  col- 
lateral security;  and  the  warrant  of  attorney  satisfies 
lH»th  the  original  debt  and  the  collateral  security.     The 
plea,  therefore,  states  but  one  defence.   It  is  unnecessary 
to  examine  with  any  great  minuteness  whether  the  re« 
Cent  decision  of  Price  v.  Price  breaks  in  upon  the  doc- 
trine laid  down  in  Kearslake  v.  Morgan.     The  court  of 
Exchequer  certainly  does  not  seem  to  have  intended  so 
to  do;  but  it  professes  to  decide  the  case  before  it  upon 
a  distinction  that  is  plain  and  palpable.     Price  v.  Price 
does  certainly  seem  to  be  inconsistent  with  Mercer  v. 
Oime;  but  Mercer  v.  Cheese  was  not  a  distinct  decision, 
coonselhaving  elected  to  amend,  upon  a  mere  intimation 
^  opinion.     I  therefore  think  that  upon  this  demurrer 
^We  should  be  judgment  for  the  defendant* 

U  9 
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1947.        '    C0LTMAN5  J.  The  only  question  before' us  isy  wheth 
— —       this  plea  is  double.     At  first»  I  doubted  whether  it  d 
Fbabn       ^^^  present  two  defences,  which^  though  one  be 
CoGBiiAifB.    pleaded,  may  constitute  duplicity.     But,  upon  contidi 
ation,  I  am  satisfied  that  this  objection  does  not  an 
The  plea  begins  with  stating  that  which  might  or  vaig 
not  be  a  satisfiEU^tion  of  the  original  cause  of  action,  ▼ 
the  ^ving  the  note.     It  then  goes  on  to  shew  what  fa 
came  of  the  note,  viz.  that  it  was  satisfied  by  the  deliine 
to  the  plaintiff  of  a  warrant  of  attorney;  and  the  dlcg 
tion  that  the  warrant  of  attorney  was  a  satisfiictinn 
the  note  and  also  of  the  original  cause  of  action,  u  b 
the  legal  result  of  what  is  before  stated. 

Cresswell,  J.  I  am  of  the  same  opinion.  It 
contended  that  the  plea  is  double,  because  the  deli?e 
of  the  promissory  note  therein  alleged  operated  eitk 
as  a  satisfietction  of  the  original  debt  or  as  a  suspeosii 
of  the  remedy,  and  the  delivery  of  the  warrant  of  1 
lorney  also  operated  as  a  separate  and  independe 
satisfaction.  That  which  is  stated  with  respect  to  t 
note,  however,  falls  short  of  satisfaction,  or  suspenti 
of  remedy.  A  note  payable  on  demand  could  be 
satisfaction  of  the  debt,  or  suspension  of  the  reme^ 
so  long  as  it  remains  in  the  hands  of  the  plaintiff 
would  be  no  defence  on  general  demurrer.  It  is  no 
defence  ill  pleaded,  but  simply  no  defence  at  all.  T 
onfy  defence  the  plea  sets  up,  is,  the  delivery  of  1 
warrant  of  attorney ;  and  the  plea  is  not  rendered  b 
by  the  allegation  that  the  warrant  of  attorney  was  gnn 
in  satisfaction  and  discharge  of  the  note,  and  of  1 
causes  of  action  in  respect  thereof,  as  well  as\  of  d 
causes  of  action  in  the  first  count  mentioned. 

V.  Williams,  J.     I  am  of  the  same  opinion.    It ' 
quite  unnecessary  to  say  whether  the  intimation  throw 
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^Hit  by  this  oomt-  in  Mercer  v.  Cheese  was  correct^  or        1^7. 
^'Icdicr  that  case  was  properly  overruled  by  the  Court        ' 
c^f  Exchequer  in  Price  v.  Price.    It  seems  to  me  that       '■^»* 
plea  is  not  bad  for  duplicity,  whatever  might  have     Cocbrans. 
its  ftte  had  it  been  objected  to  on  the  ground  of 
^  mumentativenes8>     It  falls  within  that  class  of  pleas 
shew  a  qiuui  satisfaction  by  the  delivery  of  a  nego- 
securi^9  and  which  pleas  are  not  made  double  by 
:]ieir  going  on  to  shew  that  the  instrument  has  been 
I,  or,  in  other  words^  by  shewing  that  that  which  at 
irst  was  only  a  qmsi  satisfaction,  has  become  an  abso^ 
1«te  satisfaction* 

Judgment  for  the  defendant 


Webb  v.  Hubbell. 

;  Apnl  28. 

XlEBT,  for  goods  sold  and  delivered,  and  for  money  in  an  action 

due  upon  an  account  stated.  ^  '^'  *g*""* 

£xcept   as  to  67/.  IO5.,  parcel,   &c«  the  defendant  t ion  executed 

pleaded  nunquam  indebitatus.     And,  as  to  the  said  sum  upon  a  fo- 

of  67/.  10^,  actio,  alterius  norij  because  he  said,  that  the  '^^  f* .,   " 
'  '  ment  in  toe 

chj  of  i/m^ofi  now  is,  and  immemorially  has  been,  an  lord  mayor's 

antient  city,  and  that  there  is,  and  immemorially  has  <^<""^  ®^  . 
1  1        .       •         -r  «?  Zoikton,  18  a 

been,  a  custom  therem,  that,  if  any  person  affirms,  or  g^^  p|^  ^^^ 

hath  affirmed,  a  plaint  in  debt  in  the  court  of  Her  bar  of  the 

present  Majesty  or  Her  predecessors,  kings  or  queens  ^g^^^^  ™/^" 

cf  England^  held,  or  to  be  holden,  before  the  mayor  action  in  this 

court  against 

C.  the  garnishee  in  respect  of  the  same  debt. 

A  ple%  alleging  that  the  plaint  was  levied  in  the  lord  mayor's  court  before  the 

anmiencaiient  of  the  suit  here^  but  not  averring  that  the  scire  facitu  quare  exe. 

tifidawi  iMii  i«Ded  against  C  had  isiued  before  the  commencement  of  the  suit 

jbeci^ia  sufficient 

In  wotStk  a  case,  the  plea,  —  following  the  allegation  of  the  custom,  which  was 
^  tniTgscd,  stated,  diat^  at  a  certain  conrt,  it  was  commanded  to  die  serjeant- 
^>4Mee  that  hc^  accordisg  to  the  cnstom^  should  wain  the  defendant,  without 
*ttnig forth  any  precept:  —  Held^  sufficient. 
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and  aldermen  of  the  said  city  for  the  time  beings 
in  the  chamber  of  the  Guildhall  of  the  said  dty,  within 
tlie  said  city,  according  to  the  custom  of  the  said  city« 
and  upon  such  plaint  it  be  or  hath  been  commanded  by 
the  court  to  any  of  the  seijeants-at-mace  and  ministers 
of  the  said  court,  to  summon  such  person  named  de« 
fendant  in  such  plaint  to  appear  'Jn  the  same  court  to 
answer  the  plaintiff  in  such  plaint,  and  if  it  is  or  has 
been  certified  and  returned  by  such  seijeant-at-mace 
and  minister  of  the  court  that  the  defendant  in  such 
plaint  has  or  had  nothing  within  the  said  city^  or  the 
liberties  thereof,  whereby  he  can  or  could  be  summoned* 
nor  is  nor  was  to  be  found  within  the  said  ci^,  and  such 
defendant  at  that  court  being  solemnly  called,  makes  or 
has  made  default,  and  in  tlie  same  court  it  is  or  has  been 
alleged  by  the  plaintiff  in  the  plaint  that  any  other 
person  owes  or  has  owed  to  such  defendant  any  sum  of 
money  amounting  to  the  debt  in  such  plaint  specified, 
or  any  part  thereof,  then,  at  the  petition  of  such  plain- 
tiff made  to  the  same  court,  for  process  according  to  the 
custom  of  the  said  city,  that  is  to  say,  that  such  person 
so  owing  or  having  owed  such  debt  as  aforesaid)  being 
found  within  the  jurisdiction  of  the  said  court,  may  or 
might  be  warned  by  the  said  serjeant-at-mace  or  minister 
of  the  said  court  not  to  part  with  such  debt  or  sum  of 
money  so  being  in  his  hands  and  custody  without  licence 
of  tlie  said  court,  but  the  same  in  his  hands  and  custody 
safely  to  keep,  so  that  the  said  defendant  may  or  might  be 
attached  thereby,  that  he  may  or  might  appear  in  the  same 
court  to  answer  the  plaintiff  in  the  plea  in  such  plaint 
specified,  it  is  and  has  been  commanded  by  the  court  to 
one  of  the  serjeants-at-mace  and  a  minister  of  the  court, 
to  attach  such  defendant  in  such  plaint,  by  such  sum  of 
money  so  being  in  the  hands  or  custody  of  such  other  per- 
son, according  to  the  said  custom,  so  that  such  defendant 
may  or  might  appear  at  the  then  next  court,  to  be  holdea 
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before  die  liid  mayor  and  aldermen,  in  the  chamber  of       1847. 
the  GmUkattf  to  answer  the  plaintiff  in  the  plea  in  such 
plaiot  specified;  and  then,  if  such  seijeant-at-mace  and 
ffltoiiter  d*  the  ooart  return  and  certify  to  such  court     Hubbbum 
such  defendant  to  be  attached,  according  to  the  said  cus- 
toait  bjr  such  sum  of  money,  so  being  in  the  hands  or 
cmtodyof  such  other  person,  to  be  defended  and  kept  so 
that  inch  defendant  in  such  plaint  named  may  or  might 
appear  at  the  same  or  the  then  next  court  hoiden,  or  to 
be  hoUen,  to  answer  such  plaintiff  in  the  plea  in  such 
plaiBt  qMcified ;  and  if  the  defendant,  at  that  and  three 
other  courts  then  next  severally  hoiden,  or  to  be  hoiden, 
before  the  mayor  and  aldermen  of  the  said  city,  ii^  the 
chamber  of  the  GuUdhall  of  the  said  city,  being  solemnly 
oUed,  does  not  appear,  but  makes  default,  and  such 
fattr  defaults,  according  to  the  custom  of  the  said  city, 
are  recorded  against  such  defendant  at  such  four  courts, 
after  luch  attachment  made ;  and  if  such  plaintiff  in 
mch  plaint  named,  at  every  of  such  four  courts,  in  his 
ova  person,  or  by  his  attorney,  appear  and  offer  himself 
apinst  such  defendant  in  the  plea  in  such  plaint  speci- 
fied, according  to  the  custom  of  the  said  city,  then,  at 
die  last  of  the  said  four  courts,  or  at  any  court  hoiden  or 
to  be  hoiden  afler  such  four  defaults  recorded,  at  the  peti- 
tioiiofsuch  plaintiff  in  such  plaint  named  made  to  the 
coart,  it  is  and  has  been  used  for  the  court  to  command 
ladi  or  any  other  seijeant-at-mace  and  minister  of  the 
court  to  warn  such  other  person,  so  being  found  within 
thesaid  city,  according  to  tlie  custom  of  the  said  city,  to 
be  and  appear  at  any  court  aflerwards  to  be  hoiden 
befare  the  mayor  and  aldermen  of  the  said  city,  to  shew 
if  anj  thing  he  has  or  knows  to  say  for  himself  why 
nch  pbdntiff  in  such  plaint  ought  not  to  have  execution 
rf  iQch  sum  so  attached  as  aforesaid ;  and  if  at  such 
mrt  sach  serjeant-at-mace  return   and  certify  such 
<^  penoo  in  whose  .hands  such  sum  of  money  is  or 
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.1B47.        bas  been  attached^  to  be  warned)  according  to  sci 

'  custom,  to  be  and  appear  in  the  same  court  to  A/tmnm 

Webb        cause ;  and  if  such  person  so  warned,  being  sdloniB 

HvBBBiA.     called  at  such  court,  do  not  appear,  or  has  not 

but  makes  or  has  made  default,  then  it  is,  and  firon 
immemorial  it  has  been  used  and  accustomed,  for  sue 
court  to  award  such  plaintiff  to  have  execution  of  nid 
sum  so  attached  to  satisfy  such  plaintiff  the  debt  in  sad 
plaint  specified,  or  so  much  thereof  as  such  sum  so  s^ 
tached  extends  or  has  extended  to  satisfy,  by  salBdai 
pledges  to  be  found  and  given  by  such  plaintiff  in  sndi 
plaint  named  in  the  same  court,  according  to  such  0th 
torn,  to  restore  to  such  defendant  such  snmof  mooqf  w 
attached,  if  such  defendant,  within  a  3rear  and  a  dqp 
thence  next  ensuing,  come,  or  has  come^  into  thecNrt 
so  holden,  and  disposes  or  avoids,  or  has  disposed  of 
avoided,  such  debt  in  such  plaint  mentioned,  accordof 
to  the  custom  of  the  said  city ;  and  that,  after  iddi 
pledges  found,  and  execution  had  of  such  sums  so  id  thi 
hands  and  custody  of  such  other  person  attached  iBd 
defended  by  the  plaintiff  in  such  plaint  named,  fpek 
other  person  in  whose  hands  or  custody  such  sum  vi  or 
has  been  attached,  or  is  or  has  been  discharged  iguMt 
«uch  defendant  of  the  sum  so  attached  and  hadinenc** 
tion,  and  such  defendant  in  such  plaint  named  is  or  to 
been  discharged  against  the  said  plaintiff  of  so  nuch'of 
his  debt  in  such  plaint  demanded  by  such  plaintiflj  >9 
long  as  such  judgment  and  execution  remains  in  IM 
and  effect,  not  revoked  or  disproved  by  such  defeiidsiit? 
and,  if  such  sum  of  money  so  attached  and  defended  ifld 
had  in  execution,  amount  not  nor  has  amounted  to  th* 
whole  sum  of  the  debt  in  and  by  the  said  plaint  de- 
manded by  such  plaintiff  against  such  defendant,  theD 
such  plaintiff,  by  the  custom  of  the  said  court  is,  and 
from  time  immemorial  has  been,  used  and  accnstdmec' 
to  have  process  against  such  defendant,  according  ^ 
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NDf  fbr  the  residue  of  his  debt  by  him  in  snch 
umded :  that  the  said  custom,  and  all  other 
if  the  said  city  obtained  and  used  in  the  said' 
If  dl  the  time  aforesaid,  were,  by  authority  of  a 
t  h<dden  in  the  7th  year  of  the  reign  of  His 
9kkard  the  Second,  late  king  of  En^and,  rati-> 
onfirmed  to  the  then  mayor  and  commonalty 
I  City  and  their  successors ;  that  Charles  Bar" 
f^  the  commencement  of  this  action  of  the 
I  this  suit  against  the  defendant  in  this  suit,  to 
yk  fi9th  of  ApriU  1846,  in  his  own  proper 
me  into  the  court  of  our  sovereign  lady  the 
Dy  before  the  mayor  and  aldermen  of  the  said 
ndoHj  in  the  chamber  of  the  GtdWialli  of  and 
s  ^d  city,  according  to  such  custom  —  the 
ber  then  and  still  being  in  and  parcel  of  the 
IhaU  —  and  then  and  there  affirmed  a  certain 
linst  the  now  plaintifi^  George  Webbf  in  a  plea 
ipon  demand,  150/.  of  lawful  money  cS  Great 
t),  and  the  said  C.  Barnard  then,  in  the  same 
srding  to  such  custom,  found  pledges  to  prose* 
suit,  to  wit,  John  Doe  and  Richard  Boe,  then 
\  appointed  in  hb  stead  J,  C,  his  attorney, 
le  said  now  plaintiff,  in  the  plea  of  the  said 
sording  to  such  custom,  and  it  was  granted  to 
whereupon,  at  the  petition  of  the  said  C  Bcnr* 
1  and  there  made  to  such  court  by  his  said 
and  by  virtue  of  such  plaint,  it  was  then  and 
imanded  by  the  said  court  to  Charles  Sewell, 
^'  one  of  the  serjeants-at-mace  of  such  court  (&), 
ccording  to  such  custom,  should  summon  by 
nioners,  the  plaintiff  in  this  suit,  to  appear  at  the 
%  so  holden  before  the  mayor  and  aldermen  of 
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aDq^iDg  that    the 
witfuB  the  jurisdic- 


(6)  Not  stadng  him  aho  to 
be  a  "minister"  of  the  court. 
Vide  anUy  p.  288. 
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the  said  city,  in  the  chamber  of  the  Guildhall  otHtut  \ 
city,  to  answer  the  said  C.  Barnard^  in  the  plea  in  m 
plaint  specified,  and  that  the  said  Charles  StwM  ahe 
return  and  certify  what  he  should  do  by  Tirtue  of 
said  precept;  that,  afterwards,  at  the  same  coiir^ 
said  Charles  Sewellj  according  to  such  custom^  retail 
and  certified  to  the  same  court,  that  the  plaintiflf  in  I 
suit  had  nothing  within  the  said  city,  or  the  Uben 
thereof,  whereby  he  could  be  summoned,  nor  was  he 
be  found  within  the  same ;  and  thereupon  the  now  pb 
tiff  was  then  and  there,  at  the  same  court,  solem 
called,  and  did  not  appear,  but  made  de&ult;  that  the 
upon,  afterwards,  and  before  the  commencement  of  I 
action,  to  wit,  on  &c«  last  mentioned,  at  the  same  ooi 
it  was  alleged  by  the  said  C.  Barnard^  by  his  said  atl 
ney,  that  the  said  C.  J.  Hurrellj  the  now  defendant,  cm 
to  the  now  plaintiff  67/.  105.  in  moneys  numbered,  as  ^ 
proper  moneys  of  the  now  plaintiff,  and  then  had  a 
detained  the  same  in  his  hands  and  custody  {a) ;  that  1 
the  now  defendant,  at  the  time  when  it  was  by  the  ii 
C  Bamardf  by  his  said  attorney,  so  alleged  as  last  afar 
said,  was  and  was  found  within  the  said  city,  and  witU 
the  jurisdiction  of  the  same  court ;  that  thereupon  the  id 
C  Barnard^  by  his  said  attorney,  then  and  there  ipnjt 
process,  according  to  such  custom,  to  attach  the  09 
plaintiff  by  the  said  67/.  105.,  so  being  in  the  hands  aa 
custody  of  the  now  defendant,  so  that  the  now  pliioti 
might  appear  at  the  next  such  court  to  be  held  befcr 
the  mayor  and  aldermen  of  the  said  city,  in  the  chaobe 
of  the  Guildhall  of  and  in  the  said  city,  to  answer  tb 
said  C.  Barfiard  in  the  plea  in  such  plaint  specified-- 
whereupon,  at  his  said  petition,  it  was  then  and  tber 
commanded  by  such  court,  before  the  commencemeoto 


(a)  No  statement  that  it 
was  suggested  to  the  court  that 
Uurrell  was  within  the  juris- 


dictionj  or  that  the  debt  iie> 
there,  nde  IM.^Q.K^ 
4>M.SfG.  944  n. 
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ik  acdoQ,  to  the  said  serjeant-at-mace  and  minister  of 
tile  Mid  ooart»  that  he,  according  to  such  custonii  should 
ittichdie  now  plaintiff  by  the  said  67/«  lOs^  so  being  in 
tbe  hands  and  custody  of  the  now  defendant  as  aforesaid, 
sod  the  same  in  his  hands  and  custody  defend  and  keep, 
seooidiog  to  such  costom,  so  that  the  now  plaintiff 
Bight  appear  at  the  then  next  such  court  to  be  holden 
hefare  the  said  mayor  and  aldermen  of  the  said  city,  in 
Ike  GMiUhall  of  the  said  city,  to  wit,  on  Saiurdai/j  the 
^  of  diay  then  next,  according  to  such  custom,  to 
mver  the  said  C  Barnard  in  the  plea  in  the  said  plaint 
ipecified,  and  that  the  said  serjeant-at-mace  and  minister 
efthe  said  coart  should  then  return  and  certify  to  such 
cosrt  what  he  should  do  by  virtue  of  that  precept  —  and 
the  same  day  was  given  to  the  said  C  Barnard  ;  that 
i&erwards,  and  before  the  commencement  of  the  suit,  to 
vitfOQ  the  day  and  year  last  aforesaid,  he,  the  now  de- 
fadint,  being  then  found  within  the  said  city,  and  within 
tlie  jorisdiction  of  the  said  court,  was  then  and  there 
Uy  warned  according  to  the  said  custom,  by  the  said 
tojemt-at-mace  and  minister  of  the  said  court,  not  to 
ptrtwith  the  said  sum  of  61U  10&,  without  the  licence 
of  the  said  court,  but  the  same  in  his  hands  and  custody 
iifely  to  keep,  so  that  the  now  plaintiff  might  be  at- 
tiched  thereby  that  he  might  appear  at  the  said  then 
>ttt  court,  to  answer  the  said  C.  Barnard  in  the  plea  in 
the  Slid  plaint  specified ;  that  thereupon  the  said  serjeant- 
*t>iDace  duly  attached  the  now  plaintiff  by  the  said  sum 
tf67/.  lOi.;  that  afterwards,  to  wit,  at  the  said  then 
^KA  court,  holden  before  the  said  mayor  and  aldermen 
tf  the  said  city,  in  the  said  chamber  of  the  Guildhall  of 
toe  ittd  city,  on  the  said  Saturdrnf^  the  2nd  of  May  last 
^ioreiaid,  the  said  C.  Barnard^  by  his  said  attorney,  ap- 
Pitted,  and  the  toid  serjeant*at-mace  returned  and  cer- 
t^  to  the  same  court,  that  he,  by  virtue  of  the  said 
precept,  had  theretofore,  to  wit,  on  the  SOth  of  Aprils  in 
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1S47«  the  year  last  aforesaid,  between  the  hoinra  oiliwm 
of  die  dock  in  the  afternoon,  attached  the  now  pfani 
by  the  said  67/.  10s.,  so  being  in  the  hands  and  cuili 
HvBBBLE.^  pf  ^^  ^^^  defendant,  and  the  same  had  defended  i 
kept  in  his  hands  and  custody,  according  to  such  coitc 
so  that  the  now  plaintiff  might  appear  at  the  said  oo 
so  holden  of  the  said  2nd  of  ilfay,  in  the  year  afbren 
to  answer  the  said  C.  Barnard  in  the.  said  plea  in  his  a 
plaint  specified  ;  that  thereupon  the  now  plantifl^  at 
same  court,  was  solemnly  called,  but  did  not  appeal^  I 
then  made  aJirU  default,  which  said  first  default,  alt 
same  court  was  recorded  according  to  such  eostoi 
that,  thereupon,  according  to  such  custom,  a  further  di 
was  then  given  by  the  same  court  to  the  said  now.pUi 
tifi^  to  appear  at  the  then  next  such  court,  to  be  holds 
before  the  mayor  and  aldermen  of  the  said  dty,  in  di 
chamber  of  the  Guildhall  of  the  said  city,  on  &c.  11 
plea,  after  alleging  three  other  de&ults,  proceedsd  t 
aver — that  thereupon  afterwards,  and  after  the  saidfti 
defaults  had  been  recorded  as  aforesaid  by  the  ffk 
court  against  the  now  plaintiff  in  the  plea  afoiesaid|ii 
cording  to  such  custom,  the  said  C  Barnard^  by  hiiiM 
attorney,  then  at  the  same  court  prayed  process,  aoeofii 
ing  to  such  custom,  to  warn  the  now  defendant,  tke.gi 
nishee,  to  be  and  appear  in  the  same  court,  to  be  boldi 
on  Saturdoj/  the  9th  of  May  then  instant,  to  shew  em 
why  the  said  C.  Barnard  should  not  have  exectitioa  i 
the  said  67/*  lOx.  so  attached  in  his  said  hands  and  CM 
tody;  that  thereupon,  at  such  court  so  holden  as ibrt 
said,  on  Wednesday,  the  said  6th  of  Mayy  in  the  JM 
aforesaid,  at  the  said  petition  of  the  said  C  JSoniffi 
made  in  such  court,  it  was  commanded  by  the  said  cotf 
to  the  said  serjeant-at-mace,  that  he,  according  to  lod 
custom,  should  warn  and  make  known  to  the  now  A 
fendant,  being  the  garnishee  (a),  to  be  and  appear  kiseo 

(b)  He   became    gamUhee,  i,  e.  the  party  ^  warned  *  up 
being  summoned  on  the  set.  fa. 
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e  so  as  aforesaid  holden  on  Saturdmf^  the  said       1847. 
y  tbeD  instant  (a),  to  shew  cause  why  the  said*      ^^— ' 
mi  should  not  have  execution   of  the  said       ^^b 

0  attached  in  his  hands  and  custody,  and  that  Hukrk&l.- 
BTjeant-at-mace  should  then  return  and  certify 

le  oomrt  what  he  should  have  done  by  virtue  of 
qit— -and  the  same  day  was  given  by  the  same 
tlie  said  C.  Barnard  to  be  there,  according  to 
Hn;  that,  afterwards,  to  wit,  on  the  day  and  year 
saidf  he  the  now  defendant  was,  within  the  said 
wmmed  by  the  said  serjeant-at-mace  to  be  and 
such  court  to  be  so  as  aforesaid  holden  on  the 
itMasff  to  shew  cause  why  the  said  C  Barnard 
t  have  execution  of  the  said  sum  of  ^7/.  105. ; 
e  said  <:ourt  holden  on  the  said  Saturday  the  9di 
n  the  year  last  aforesaid,  the  said  C  Barnard^ 
id  attorney,  appeared,  and  the  said  seijeant-at- 

1  retamed  and  certified  to  the  same  court,  that 
rtne  of  snch  precept  to  him  directed,  and  ac- 
t>  such  custom,  had  warned  and  made  known  to 
defendant,  the  garnishee,  to  be  and  appear  at 
court,  to  shew  such  cause ;  that,  thereupon,  at 
oonrt,  the  now  defendant,  the  garnishee  in  such 
Dt,  was  solemnly  called,  according  to  such 
EUid  did  not  appear,  but  made  default;  that 
D,  according  to  such  custom,  it  was  considered 
me  court  (a)  that  the  said  C.  Barnard  should 
^on  of  the  said  67/.  10^.  in  moneys  numbered, 
eds  and  that  he  should  retain  and  hold  the  same 
^faction  of  the  like  sum  of  67/.  lOs.,  parcel  of 
;  in  the  said  plaint  mentioned,  by  sufficient 
o  be  found  and  given  by  the  said  C  Barnard 
me  court,  according  to  such  custom,  to  restore 
m  plaintiff  the  said  67/.  lOs.  so  attached,  if  the 

It  stating  that  this  was  before  the  oommencement  of. 


a96 


EASTER  TERM, 


1847. 
Webb 

HUABBLU 


now  plaintiff,  within  a  year  and  a  day  thence  next  a 
suing,  should  come  into  the  said  court  and  disproTe  « 
avoid  the  same  debt  in  the  said  plaint  mentioned ;  th 
thereupon  the  said  C  Barnard^  afterwards,  to  wit,.^ 
the  day  and  year  last  aforesaid,  at  the  same  court,  c 
cording  to  such  custom,  found  sufficient  pledges,  to  wi 
&c«  &c.,  to  restore  to  the  said  now  plaintiff  the  s^ 
67/.  105.  so  attached,  if  the  now  plaintiff,  within  a  y^ 
and  a  day  thence  next  ensuing,  should  come  into  t 
same  court,  holden  as  aforesaid,  and  disprove  or  avc 
the  debt  in  the  said  plaint  mentioned,  according  to  sue 
custom;  that  thereupon  the  said  C  Barnard^  affiei 
wards,  to  wit,  on  the  day  and  year  last  aforesaid  for  tb 
purpose  of  obtaining  execution  of  the  said  sum  o 
67/«  lOs.  so  attached  as  aforesaid,  sued  out  of  thesaoM 
court,  according  to  the  custom  of  the  said  court»  fl 
certain  precept,  directed  by  the  said  court  to  the  Mid 
Charles  Sewell^  being  one  of  the  serjeants-at-mace  of  thf 
said  court,  whereby  he  was  commanded  by  the  said 
court  that  he  should  take  the  now  defendant,  if  hesbooU 
be  found  within  the  liberties  of  lAmdan^  and  him  shoaU 
safely  keep,  so  that  he  might  have  his  body  there  if 
court  without  delay,  to  satisfy  the  said  C  Banm^ 
67/.  105.  attached  in  his  hands  at  the  suit  of  the  siicl 
C  Bmmard  as  the  proper  moneys  of  the  said  G.  WM[ 
the  now  plaintiff,  by  due  process  of  attachment  and  jodg* 
ment  of  the  court  there  recovered  against  him  the  do* 
defendant  according  to  the  tenor  and  effect  of  the  said 
judgment  thereof  given;  that  the  said  precept  wasafir^ 
wards,  and  within  the  jurisdiction  of  the  court,  to  wit,  oo 
the  day  and  year  aforesaid,  delivered  to  the  said  Chaii^ 
Scooell  to  be  executed  in  due  form  of  law ;  that  theft- 
upon  he  the  now  defendant,  afterwards,  and  after  tiM 
commencement  of  this  action,  and  whilst  the  sak 
precept  was  in  the  hands  of  the  said  Charles  Sewell  fo 
the  purpose  of  being  executed,  to  wit,  on  the  day  f^ 
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jtBrkst  aforesaidy  being  then  within  the  city  of  London ^        1847. 

and  the  jurisdiction  of  the  said  court,  was  then  and  there        

hrced  and  obliged  to,  and  then  and  there  necessarily  did,  '^^ 

fcrtbe  purpose  of  satisfying  the  said  judgment,  pay  to  Hurrell. 
the  said  C  Barnard  the  said  sum  of67L  lOs.^  according 
to  the  exigency  of  the  said  precept,  and  thereby  the 
said  C.  Barnard  then  and  there,  according  to  the  custom 
of  the  said  court,  had  execution  of  the  said  debt  of 
^IL  JOs.  against  the  now  defendant,  the  said  garnishee, 
iGcording  to  the  tenor  of  such  judgment  in  that  behalf 
given,  and  thereby  the  said  execution  then  was  executed ; 
u  by  the  record  and  proceedings  thereof  remaining  in 
the  chamber  of  the  Guildhall  of  the  city  of  London  afore- 
said more  fully  appeared ;  that  the  said  67/.  lOs,  so  at- 
tiehed,  and  of  which  the  said  C  Barnard  had  execution 
bjr  firtne  of  such  judgment,  accrued  due  from  the  now 
defendant  to  the  now  plaintiff,  and  the  now  plaintifPs 
cause  of  action  in  respect  thereof  arose,  within  the  city 
^ London^  and  the  jurisdiction  of  the  said  court,  and  not 
dievhere;  and  that  the  said  67L  105.  were  so  attached 
itftn  and  paid  after  the  commencement  of  this  suit,  and 
that  the  said  execution  was  duly  executed  in  the  said 
<%  according  to  the  custom  of  the  said  city ;  and  that 
tbe  said  judgment  and  execution  were  still  in  force, 
iod  not  in  the  least  by  the  plaintiff,  or  otherwise,  dis- 
posed or  avoided ;  and  that  the  said  sum  of  67^  lOs., 
Fsroel  &&,  in  the  introductory  part  of  the  plea  men- 
tioned, was  the  very  same  identical  sum  of  67/.  105.  so 
attached  and  taken  in  execution  by  the  said  C  Barnard 
bf  virtue  of  the  judgment  aforesaid  —  verification. 

Special  demurrer,  assigning  for  causes  —  that  it  does 
iKX  appear  ihot  Barnard  affirmed  a  plaint  of  a  debt  aris- 
log  within  the  jurisdiction  of  the  said  court;  that  it  does 
^  appear  that  the  summons  in  the  plea  mentioned,  was 
^  tumnions  within  the  supposed  custom  therein  men- 
tioned, since,  by  the  custom,  the  court  ought  to  com- 
*Md  axy  of  the  Serjeants -at-mace  and  ministers  of  the 

vouiv.  —  C.B.  X 
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said  court  to  summon  the  defendant  in  the  plaint,  and 
merely  appears  that  Charles  Sewelly  who  was  commaiid< 
to  summon  the  defendant,  was  one  of  the  serjeants-i 
mace  of  the  said  court,  and  it  does  not  appear  that  he  wi 
tLtninister  of  the  said  court ;  that  it  does  not  appear  tb 
any  summons  or  precept  issued  out  of  the  said  court,  i 
was  delivered  to  the  said  Charks  Sewell;  that  the  sa! 
summons,  being  returnable  at  the  same  court  at  which 
was  made,  was  unreasonable  and  void,  and  the  plaini 
could  not  have  been  summoned  thereon  or  appear 
thereto,  and  the  plaintiff  was  not,  and  could  not  have  be« 
guilty  of  any  default  in  not  appearing  to  the  summon 
that  it  does  not  appear  that  the  certificate  and  returi^ 
the  said  Charles  Scwell  was  made  upon  the  said  scm. 
mons ;  that  it  does  not  appear  that  it  was  suggested  to  t 
court  that  the  defendant  was  within  the  jurisdiction 
the  said  court,  or  that  the  said  sum  of  67/.  IO5.  wi 
within  the  jurisdiction  of  the  said  court ;  that  it  does  00 
appear  that  the  said  scire  facifls  to  warn  the  defendini 
to  appear  upon  the  said  foreign  attachment  was  befiire 
the  commencement  of  the  suit,  or  that  the  said  judgment 
was  given,  or  that  the  said  execution  was  issued,  or  tint 
the  said  money  was  paid,  before  the  commencement  of  Ae 
suit :  and  that  it  does  not  appear  that  the  said  exeoh 
tion  was  executed,  or  that  the  said  Charles  Sewett  took 
the  defendant,  or  that  he  had  his  body  in  court  to 
satisfy  Barnard^  or  that  the  defendant  satisfied  Bamarif 
under  the  said  execution. 

The  defendant  joined  in  demurrer. 


Peiersdorff^  in  support  of  the  demurrer.  The  prin- 
cipal point  for  discussion  here,  is,  how  far  a  plea  ^ 
foreign  attachment  can  be  good  without  distinctly  ft^' 
leging  that  execution  has  been  executed  against  tb' 
garnishee  before  the  commencement  of  the  action  i 
which  the  attachment  is  pleaded.  There  are  numero^ 
authorities  to  shew,  that,  to  operate  in  bar,  the  proceed 
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tgs  in  the  lord  mayor's  court  must  be  complete,  before 
e  oommencement  of  the  action :  Pell  v.  Pell  (a) ; 
fmngtan  r.  Bemngton.  (b)  [  Wilde^  C.  J.  The  attach- 
rat  binds  the  money.]  It  is  not  enough  that  pro- 
edings  are  pending  in  the  lord  mayor's  court :  to  be 
ailable  as  a  defence,  there  must  have  been  execution 
tually  executed.  In  Roberthon  v.  Norroy  (c),  it  was 
rtified  by  Brooke^  Serjt,  recorder  of  Londoti^  that,  if 
dgment  against  the  third  person  on  a  foreign  attach- 
ent  in  London  be  not  executed,  the  plaintiff  may  re- 
tit  back  to  his  principal  debtor,  and  he  may  sue  the 
imishee  notwithstanding  the  judgment  So,  in  Hum* 
\rey  v.  Bams{d\  such  a  plea  was  held  insufficient; 
for,'*  as  Walmsley  J.,  said,  *^  the  suit  depending  in 
le  Queen's  court,  the  said  court  is  interested  therein ; 
nd  it  is  against  the  dignity  thereof  to  have  an  inferior 
cmrt  meddle  with  it :  also,  whilst  the  suit  is  depending, 

•  is  quasi  in  custodid  legiSf  and  cannot  be  meddled  with 
J  another.'*  Ashlei/s  Practice  in  the  Lord  Mayor's 
>ourt(r),  two  anonymous  cases  in  Leonard  (g),  Magrath 

•  Hardy  {Ji)^  and  Crosby  v.  Helherington  {i)^  are  also 
mtliorities   to  shew   that  the    plea   is  insufficient.     It 
clearly  is  no  answer  to  the  further  maintenance  of  the 
tctioR.     It  ought  to  shew  something  equivalent  to  a 
NUisfaction  of  the    plaintiff's   demand.     ICresswell^  J. 
Suppose  two  actions  brought  for  the  same  cause,  one 
>i^r  the   other;    and   the   defendant   neglects   in   the 
second  to  plead  the  pendency  of  the  first  action :  judg- 
o^nt  having  been  obtained  in  the  first  action,  could  the 
defendant  plead  that  judgment   to  the   further  main- 
tenance of  the  second  action  ?]    It  is  submitted  he  could 
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(«)  Cro.  Elix.  101. 
W  Cro.  EUx.  157. 
(«)  Dyer,  83.  a. 
'f)  Cro.  Eliz.  691 . 
.«)  Page  81. 


V 
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{g)  1  Leoru  264.,  3  Leon* 
210. 

{h)  4 N.  C.  782.,  6  Scott,  627. 

ft)  4  Af.  (3^  G.  933.,  5  Scott, 
AT.  R.  637. 
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not«     The  question  is,  wliether  there  can  be  a  plea 
the  further  maintenance  of  the  action,  that  does  i 
embrace  the  costs  of  the  former  proceeding.     The  i 
fendant  might  have  some  ground  for  applying  for  rel 
to  the  equitable  jurisdiction  of  the  court,  as  in  CAawib 
layne  v.  Green*  (a)    There,  the  plaintiff,  having  obtair 
final  judgment  in  a  cause  in  the  court  of  Excheqa 
afterwards  proceeded  for  the  same  cause  of  action 
foreign  attachment  in  the  lord  mayor's  court  in  Z^ag 
against   the   defendant's    goods :    the   defendant    s 
rendered  himself  into  custody  in  discharge  of  the 
tachment;  and,  on  the  following  day,  whilst  he  was 
in  custody,  the  plaintiff  issued  a  ca.  sa.^  under  wb/c 
the  defendant  was  detained ;  it  was  held  that  the  ca.  u 
was  not  irregular ;  and  that,  the  plaintiff  having  aban 
doned  his  proceedings  in  the  lord  mayor's  court,  am 
the  defendant  having  in  consequence  obtained  judgmeoi 
of  nonpros  thereon,  there  was  no  ground  for  hisdis* 
charge  under  the  equitable  jurisdiction  of  the  cooit 
Parkej  B.,  said ;    *^  It  seems  to  me  that  there  is  no 
irregularity  in  this   case,  but   that  the  circumstances 
merely  afford  ground  for  an  application  to  the  discre- 
tion of  the  court,  to  relieve  the  defendant  from  the  coo- 
sequences  of  two  remedies   for  the  same  debt  being 
pursued  at  the  same  time.     It  is  analogous  to  the  case 
of  a  person  bringing  two  actions  for  the  same  debtf 
where  it  is  the  practice  of  the  court  to  relieve  the  de- 
fendant on  motion,  instead  of  leaving  him  to  plead  the 
pendency  of  the  former  action."     IfVilde^  C.  J.    On  a 
plea  puis  darrein  continuance  the  plaintiff  gets  no  costSi 
I  see  no  difference  in  principle  between  such  a  plea  and 
a  plea  to  the  further  maintenance  of  the  action.    Cresf 
wellf  J.    Except  that,  in  the  one  case,  the  defence  arises 
after  plea  pleaded.]     To  be  a  good  answer,  it  sbouM 


(a)  9M.SfW.  790. 
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hew  an  answer  to  the  cost»  and  damages,  as  well  as 
he  debt:  Francis  v.  Ciywell{a) ;  Henry  v.  EarL  (i) 

Tlie  other  objection  is,  that  it  is  not  alleged  in  the 
lea  that  any  precept  was  made  to  the  serjeant-at-mace, 
fwdlf  commanding  him  to  warn  the  garnishee,  the  now 
efendant;  but  merely  that,  at  a  certain  court,  it  was 
3mmanded  to  the  serjeant-at*mace  that  he  should,  ac* 
3rding  to  the  custom,  warn  the  defendant ;  and,  there 
leing  no  precept  on  which  the  officer  could  make  a 
etnm,  the  subsequent  allegation  that  he  did  make  a 
'etorn  does  not  cure  the  defect.  ICresswellj  J.  It  is 
iHeged  in  the  very  terms  in  which  the  custom  is  alleged : 
lod  the  plaintiff  has  not  traversed  the  custom.] 


1847. 
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Bm'ttf  canird.  None  of  the  cases  cited  have  any  direct 
application  to  the  present.  In  all  of  them  the  proceed- 
ings ia  the  lord  mayor's  court  had  their  inception  sub- 
sequently to  the  commencement  of  the  action  in  the 
superior  court.  In  Brook  v.  Smith  (c),  in  assumpsit, 
evidence  was  given  that  the  debt  was  attached,  by  the 
Worn  of  London^  before  the  action  brought,  and  con- 
demnation had  there  before  plea  pleaded ;  and  it  was 
urged  that  this  should  relate  to  defeat  the  action.  But, 
pfcur.^  it  was  ruled,  that,  *^  if  an  attachment  and  con-* 
^fwiation  be  before  the  writ  purchased,  it  may  be  given 
*n  evidence  on  the  general  issue,  because  that  is  an  alter- 
ation of  the  property  before  the  action  brought ;  but,  if 
Ae  attachment  only  be  before  the  writ  purchased,  it 
<)Qght  to  be  pleaded  in  abatement  of  the  writ ;  and,  if 
^^condemnaiion  be  after  the  action  commenced,  and  be- 
fore plea  pleaded,  then  it  may  be  pleaded  in  bar,  but  shall 
not  be  given  in  evidence  on  non  assumpsit  (rf),  for  that 


(fl)  5  B.  4-  AU.  886, 
(M8  3f.A-r*228.,9Z>oa7/. 
^.  C.  725. 


(c)  1  Salk.  280. 
(rf)  Sed  vide  Savages  case, 
1  Salk.  291.    i 
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the  property  is  not  altered  until  condemnation."  T 
authority  is  adopted  by  Comyns  (a)  without  qualificatii 
So,  in  Savage^s  Case  (6),  in  assumpsit  upon  a  note 
10/.  155.  given  by  the  defendant  to  the  plaintiff,  and  t 
assumpsit  pleaded,  upon  trial  the  plaintiff  produced  c 
proved  the  note.  The  defendant,  in  discharge  of  h 
self,  produced  the  record  of  a  foreign  attachrii^ 
wherein  the  said  debt  was  attached  by  the  city  proc 
for  the  satisfaction  of  a  debt  demanded  there  of 
plaintiff,  and  was  there  condemned.  And  it  was  ral 
by  Trevor,  C.  J.,  ^^  that  this  was  a  good  discharge ;^b 
that,  if  the  plaintiff  in  this  action  could  have  sbew< 
the  original,  wherein  he  declared,  to  be  precedent 
that  attachment,  so  that  it  had  appeared  that  this  cou 
was  possessed  of  an  action  for  the  demand  of  this  de 
before  it  was  attached,  then  should  the  plaintiff  have  r 
covered  his  debt,  notwithstanding  such  evidence:  b 
the  declaration  in  the  record  here  was  betwixt  the  tia 
of  the  attachment  and  of  the  condemnation."  The  saa 
doctrine  is  found  in  Nathan  v.  Giles,  {c)  And  in  Palm 
V.  Hooke  {d)  it  was  held  that  a  debt  cannot  be  attacbi 
under  a  foreign  attachment,  if  the  action  was  commena 
for  it  before  the  institution  of  the  suit  in  which  the  t 
tachment  issued.  The  pleadings  in  Banks  v.  Self(i 
and  Crosby  v.  Hetherington,  shew  that  the  plea  here  is 
the  usual  form  :  it  states  all  the  facts  necessary  to  give 
complete  discharge.  From  the  time  of  the  Year  Boo 
to  the  present  time  it  has  always  been  held  sufficient 
allege  the  suing  out  of  execution.  This  custom  as  alleg* 
is  admitted,  and  this  case  is  clearly  brought  within  it. 


Pctersdorff^  in  reply,  admitted  that  he  could  not  d 
tinguish  Brook  v.  Smith   and  Savage\   case  from  t 


(a)  Com,  Dig,  tit  Attach^ 
ment  (IT.). 

(6)  1  Salk.  291. 


(c)  5  Taunt,  55^. 
Id)  1  Ld.  Raym.  7S7- 
(c)  5  Taunt.  234. 
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pteseot,  but  iosisted  that  they  were  not  borne  out  by 
^be  authorities  previously  cited. 

Wilde,  C  J.    It  does  not  appear  to  me  that  the  ob- 
Jeedons  urged  to  this  plea  are  well  founded.     On  the 
contrary,  I  am  of  opinion  thai  the  authorities  relied  upon 
on  the  part  of  the  defendant,  shew  the  plea  to  be  good. 
Itappears  that  the  defendant,  before  the  plaintiff  has  ob* 
tained  judgment,  has  been  placed  in  a  situation  in  which 
iyt  has,  through  the  plaintiff  himself,  acquired  a  good 
answer  to  the  action :  and  it  seems  to  me,  upon  general 
principles,  that,  where  such  answer  arises  before  judg- 
ment, it  may  be  pleaded  to  the  further  maintenance  of 
the  action,  or,  puis   darrein  continuance,  if  after  plea 
pleaded.     I  can  see  no  difference  in  principle  between 
the  two.     In  both  cases,  the  plea  is  an  effectual  bar, 
without  professing   to  answer  the  damages  and  costs* 
These,  however,  are  but  incidents.     Upon  a  plea  of 
bankruptcy  and  certificate,  and  in  many  other  cases,  the 
principal  matter  being  answered,  all  that  is  accessory 
fails  to  the  ground.     This  is  a  plea  of  foreign  attach*" 
nent.    All  the  cases  of  the  kind  that  I  recollect,  are 
cases  in  which,  as  in  Magrath  v.  Hardy,  the  party  was 
alleged  to  have  proceeded   to   execution   in  the   lord 
mayor's  court:  and  the  general  principle  is  well  recog<^ 
ttiied  that  an  execution  executed  in  the  court  below 
before  judgment  in  the  action  in  the  superior  court,  is  a 
bar  to  such  action.     The  present  case  appears  to  me  to 
to  fall  within  all  the  decisions  upon  the  subject.     The 
olijection,  that  it  does  not  appear  that  the  scire  facias 
issued  before  the  commencement  of  the  present  action, 
altogether  fails.    And  the  other  objection  was  sufficiently 
answered  in  the  course  of  the  argument.     The  plea 
tttms  to  me  to  be  consistent  with  all  the  authorities^ 
and  therefore  I  think  the  defendant  is  entitled  to  judg*^ 
ment* 
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to  me  fully  to  warrant  our  judgment  in  favour  of  th^ 
plea.     And  I  see  no  reason  to  overturn  them. 


Wr.BB 

HURBELU 


Cresswell,  J.     I  am  of  the  same  opinion.     The  i^^ 
cases  in  Salkeld  seem  to  have  been  made  expressly 
dispose  of  this  question. 

V.  Williams,  J.,  concurred. 

Judgment  for  the  defendoi^j^ 


Richardson  v.  Tubbs. 

AprUSO. 

By  a  local  act  ^I^RESPASS,  for  seizing  and  distraining  the  plaintiff's 

for  the  im.  jg      pi       ^^^      j,^    „ .     statute.^ 

prorement  of  ^          .  i  ,    r          »       -^         -^ 

a  pardcular  ^^  ^"^  ^>'ia1>  before  the  lord  chief  justice,  at  the  sittings 

portion  of  a  after  Michaelmas  term,  1845,  a  verdict  was  found  for  the 

provided  plaintiff,  subject  to  the  opinion  of  the  court  on  a  special 

that  e^etj  case,  with  liberty  to  either  party  to  turn  such  special 

inhabitant  or  ^^^^  jj^^^  ^  special  verdict. 

owner  who  i  •     .«»  •       •  r  n   i   l 

should  be  as^        ^he  plamtiff  is  the   owner  of  an  estate   called  tbe 

■essed  for  the  Norland  Estate,  consisting  of  land,  houses,  and  other 
under  that  buildings,  in  the  parish  of  St.  Mary  Abbotts,  Kensingto^' 
act  for  any       The  defendant  is  a  justice  of  the  peace  acting  in  and  for 

lands  or  tene-  ^j^^  clivision  of  Kensington,  in  the  county  of  Middlesex* 

ments  within  . 

the  limits  of    T^^^  alleged  trespass  was  committed  by  a  bailiff  seizing 

the  act,  should 
be  released 

and  free  from  all  rates  and  assessments  awards  the  paving  and  Rghting  any  oiba 
street^  road^  or  place  within  the  parish,  in  respect  of  such  lands  or  tenements:— 
Held,  that  this  did  not  exempt  an  occupier  of  premises  assessed  within  the  locil 
district  from  being  assessed  in  a  general  highway  rate  imposed  upon  the  whole 
parish,  although  a  portion  of  such  rate  might  be  expended  in  paving  part*  of  the 
pariah  out  of  the  district. 


10  VICTORIA.  305 

/he  chattels  named  in  the  declaration  under  a  distress        1S47. 

^amnt,  for  arrears  of  highway  rate  claimed  from  the        

plaintiff  in  respect  of  one  of  the  houses  of  the  Norland    I^ic«^»d80k 

-EMtate;  which  warrant  was  signed  and  sealed   by  the       Tubes. 

cl^eodant  as   such  justice  of  the  peace,  while  acting 

'iv'ithin  the  local  limits  of  his  jurbdiction.     The  arrears 

ocMsisted  of  the  sum  of  125.  Sd.  at  which  the  plaintiff 

had  been  rated  in  the  highway  rate  for  the  parish  of  5/. 

Jklofy  Abbotts^  Kensington^  in  respect  of  his  being  (as 

^wras  the  &ct)  the  owner  and  occupier  of  the  house  or 

c^fioe  called  the  Norland  Estate  office,  situate  and  being 

on,  and  forming  part  of,  the  said  Norland  Estate^  and 

^wlich  said  rate  was  duly  made  and  assessed   (if  the 

plabtiff  be  liable  to  be  assessed  at  all)  on  the  Srd  of 

«/U^il844;  and,  such  rate  having  been  duly  signed, 

Allowed,  and  published,  the  plaintiff  had  due  notice  of 

the  said  sum  of  125.  6^.  being  due  from  him  in  respect 

of  bis  said  assessment  therein. 

The  plaintiff  did  not  appeal,  either   to   any  special 

^dnoDs,  or  to  the  court  of  quarter  sessions  of  the  peace, 

^Saiost  this  rate,  but  refused  to  pay  the  sum  when  it 

^'as  duly  demanded ;  alleging,  that,  by  the  operation  of 

^  certain  act  of  parliament  herein-after  referred  to,  he 

^'as  not  liable  to  be  rated  at  all  in  the  said  highway  rate 

^O  respect  of  the  said  house  or  office  called  the  Norland 

^Aale  office.     On  such  refusal,  the  plaintiff  was  duly 

Summoned  (the  time  for  appealing  against  the  said  rate 

"^afing  expired)  to  appear  before  the  defendant,  as  such 

Justice  of  the  peace  as  aforesaid,  to  show  cause  why  a 

distress  warrant  should  not  issue  against  him  for  the 

^OQ-payment  of  the  amount  of  the  said  rate  so  laid  on 

K^im  and  so  demanded  as  aforesaid;  and,  the  plaintiff 

^ing,  in  the  judgment  of  the  defendant,  when  before 

'^im,  the  defendant,  as  such  justice  as  aforesaid,  on  such 

^UQimons,  to  show  any  reason  why  he  should  not  pay 

the  said  sum  of  125.  6d.  so  laid  on  him  as  aforesaid,  the 
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defendant  signed  and  sealed  a  distress  warrant,  valid 
correct  on  its  face,  by  the  authority  of  which  war 
the  bailiff  to  whom  it  was  directed,  seized  the  plaint 
goods  at  the  said  house  or  office  called  the  JYon 
Estate  office,  and  so  assessed  as  aforesaid ;  whidi  seij 
is  the  trespass  complained  of. 

Prior  to  the  commencement  of  this  action,  due  nc 
was  given  to  the  defendant  of  the  intention  to  comdi< 
the  same* 

The  act  of  parliament  above  referred  to  is  an  ac 
6  &  7  Vict.  c.  xxxiiL  (which  received  the  royal  assent 
the  Slst  of  jlfoy,  184<S),  and  is,  by  sect.  154.,  dedared 
be  a  public  act.  It  is  intituled  *^  An  act  for  the  i 
provement  of  the  Norlatid  EstatCy  in  the  parish  of 
Mary  Abbotts^  Kensington^  in  the  county  of  Middlesex 

Either  party  was  to  be  at  liberty  to  refer  to  any  pi 
of  the  act;  but  the  following  were  the  parts  whi 
on  the  part  of  the  plaintiff,  or  on  that  of  the  defei 
ant,  were  mainly  relied  on  as  showing  the  meaniaf 
the  legislature  in  respect  of  any  exemption  of  the  h 
land  Estate,  in  the  parish  of  St.  Mary  Abbotts^  E 
sington,  from  the  highway  assessment  for  that  parish, 

The  preamble  of  the  act  is  as  follows :  —  "  When 
a  certain  square  called  Norland  Square,  and  a  cerl 
crescent  called  Royal  Crescent,  and  certain  temu 
streets,  or  rows  of  houses,  called  Norland  Terti 
Norland  Place,  Union  Terrace,  Princess  Road,  Qjae 
Road,  Norland  Road,  and  Addison  Road  North,  h 
been  either  wholly  built,  or  are  partly  built,  and  will 
shortly  completed,  on  certain  freehold  pieces  or  part 
of  land  situate  in  the  parish  of  St.  Mary  Abbotts,  E 
sington,  in  the  county  of  Middlesex,  called  or  known 
the  name  of  the  Norland  Estate,  which  estate  is  boa» 
&c  &C4;  and  it  is  in  contemplation  to  build  ot 
squares,  crescents,  streets,  or  rows  of  houses,  some 
which  have  been  already  planned  and  laid  out  on 
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said  estate :  and  whereas,  it  would  be  of  great  conve- 
nience and  advantage  to  the  owners  and  occupiers  of 
bonses  on  the  said  estate,  and  also  of  public  advantage, 
if  power  were  given  for  lighting  and  cleansing  the  said 
estate,  and  for  paving,  gravelling,  watering,  repairing, 
and  otherwise  improving  the  said  squares,  crescents, 
streets,  and  rows  of  houses,  now  or  hereafter  to  be 
nude  on  the  said  estate ;  and  it  will  also  be  desirable 
to  provide  for  the  maintenance  of  the  gardens  or  plea- 
sore  grounds  now  or  hereafter  to  be  made  or  laid  out 
on  the  said  estate ;  but  the  said  objects  cannot  be  ef- 
fectDally  attained  without  the  authority  of  parliament.'' 

The  79th  section  is  as  follows :  —  "  Provided  always, 
and  be  it  enacted,  that  nothing  herein  contained  shall 
render  the  commissioners  for  carrying  this  act  into 
execatbn,  liable  to  keep  in  repair  any  footway,  cause- 
way, or  carriage-way,  within  the  limits  of  this  act,  or 
be  liable  to  be  indicted  at  common  law  for  the  want  of 
the  saflScient  repair  of  the  same,  after  such  footway, 
causeway,  or  carriage-way,  shall  have  been  dedicated  to 
the  nse  of  the  public/' 

And  the  83rd  section  enacts  **  that  every  inhabitant 
or  owner  who  shall  be  assessed  for  the  rates  made  under 
this  act,  for  any  lands  or  tenements  within  the  limits  of 
this  act,  shall  be  released  and  free  from  all  rates  and 
sssessments  towards  the  paving  and  lighting  any  other 
street,  road,  or  place  within  the  parish  of  St.  Mary 
Motts^  Kensington^  in  respect  of  such  lands  or  tene- 
ments," 

Oo  the  trial  of  the  cause,  it  was  proved,  that,  for 
niany  years  previous  to,  and  at  the  time  of,  the  pass- 
ing of  the  above  act  for  the  improvement  of  the  Nor" 
land  Estate^  the  land  constituting  the  Norland  Estate^ 
was  liable  to  be  assessed,  and  had  accordingly  been 
duly  assessed,  to  the  highway*  rate  for  the  same  parish 
of&.  Mary  Abbotts^  Kensington^  and  that,  from  the 
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time  the  highway-'board  of  the  said  parish  was  first  oo« 
stituted,  in  the  year  1888,  down  to  the  time  of  the  trii 
of  this  cause,  without  any  intermission,  parts  of  tl 
public  streets  throughout  the  said  parish  out  of  tFi 
said  act  (over  and  along  which  public  streets^  t'^ 
Queen's  subjects  had  a  right  to  pass  and  repass  on  fo^ 
and  with  horses,  carts,  and  carriages,)  have  been  kerhr: 
and  paved  with  stone,  and  repaired,  out  of  the  s^s 
highway->rates,  and,  amongst  others,  out  of  the  rat^s 
respect  of  which  the  distress  was  made  on  the  good^K 
the  plaintiff. 

The  defendant,  however,  on  this  proof  being  ^< 
dered,  objected  to  its  relevancy ;  and  the  questiora 
to  the  admissibility  and  relevancy  of  such  evidences 
reserved  for  the  court.  It  was  admitted,  at  the  tiHi 
that  the  plaintiff  had  been,  and  was  at  the  time  of  tl 
making  of  the  rate  in  respect  of  which  the  dist.i« 
was  made,  duly  assessed  for  the  rates  made  under*  tii 
said  act  for  the  improvement  of  the  Norland  Estate^  fb 
the  house  or  office  in  question ;  and  that  the  same  boos 
or  office  was  and  is  w^ithin  the  limits  of  this  act. 

The  parts  of  public  streets  above-mentioned  on 
which  such  rates  had  been  so  in  part  expended,  were 
certain  footpaths  made  of  paving  stone,  or  kerbed 
with  stone,  for  the  convenience  of  foot-passengers,  and 
laid  alongside  of  the  open  carriage-way  in  various  parts 
of  the  said  parish. 

It  was  agreed  and  admitted  between  the  parties,  tha* 
no  part  of  any  of  the  said  highway-rates  had  been  ap^ 
plied  towards  lighting  any  street,  road,  or  place,  withia' 
the  said  parish. 

On  these  facts,  the  plaintiff  contended  that  his  hou$^ 
or  office  in  respect  of  which  he  was  so  rated  as  fin*^ 
aforesaid,  was  not  liable  to  be  so  rated, 

The  defendant  insisted  on  the  following  points :  — 

First,  that  the  plaintiff  being,  as  was  admitted,  th^ 


10  VICTORIA. 


309 


owner  and  occupier  of  a  house  in  the  parish,  and  which 
^r$sprimd/acie  ratable  to  the  high  way -rate,  the  special 
Cicts  which  were  alleged  to  confer  undei*  the  local  act 
^n  exemption  from  such  primary  liability,  ought  to 
kave  been  brought  forward  as  a  ground  of  appeal  to 
^|)ecial  sessions,  or  quarter  sessions,  against  the  rate, 
21.1x1  would  not  divest  the  justice  who  issued  the  warrant 
in  question,  of  his  jurisdiction  in  that  behalf 

Secondly,  that  the  8Srd  section  did  not  operate  to 
uxlude  within  its  terms  (as  contended  by  the  plaintiff) 
^e  ordinary  highway-rate  of  the  parish,  duly  made 
lender  the  provbions  of  the  general  highway  act  5  & 
GW.4.C  60. 

Thirdly,  that,  if  the  evidence  hereinbefore  mentioned 
<<>  have  been  objected  to  were  admissible,  still  the  parts 
of  public  streets  so  as  aforesaid  paved,  kerbed,  and 
v^^red,  being,  in  point  of  law,  as  the  defendant  con- 
Waded,  highways,  or  parts  of  highways,  it  was  for  the 
board  of  highways  of  the  said  parish  to  determine  whe- 
^lier  any  part  of  the  highway-rates  should  be  applied  to 
^^  purposes  hereinbefore  set  forth ;  and  that,  if  the 
board  improperly  exercised  their  discretion  in  that  re- 
^{Kct,  such  their  error  could  not  be  inquired  into,  in 
tliis  form  of  proceeding. 

If  the  court  shall  be  of  opinion  that  the  plaintiff 
^as  entitled  to  recover,  the  verdict  is  to  stand ;  other- 
wise, to  be  entered  for  the  defendant. 


184.7. 
Richardson 

V, 
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Channett,  Serjt.  (with  whom  was  Bodkin\  for  the 
plabtiff.  The  premises  in  question  were  clearly  not 
liable  to  be  rated  under  the  general  highway-act,  5  & 
^  V.  4.  c.  50.  By  the  72nd  section  of  the  local  act, 
^&  7  Vid.  c  xxxiii.,  the  pavements,  lamps,  &c.,  within  the 
limits  of  the  act,  are  vested  in  the  commissioners.  The 
73rd  section  enacts  ^*  that  it  shall  be  lawful  for  the 
Commissioners,  from  time  to  time,  to  cause  all  or  any  of 
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1847.       the  present  or  future  streets^  footways,  and  carriage-w^ 

within  the  limits  of  the  act,  or  any  fwrt  thereof  to     ^ 
properly  formed,  levelled,  paved,  graTelled,  and     9^ 
TuBBs.       paired,  and  the  ground  or  soil  to  be  raised,  lower*^^ 
and  altered,  in  such  manner  and  with  such  material 9  ^g 
they  shall  think  proper.'*      And  the  78lh  section  enacfy 
**  that  all  causeways  or  footways  within  the  limits  of  the 
act,  whether  made  by  the  commissioners  or  otherwise^ 
which  the  commissioners  shall  deem   necessary  to  be 
kept  up,  shall  be  kept  in  repair  by  the  commissioners  :'* 
provided  —  s.  79.  —  that  nothing  therein  contained 
should  render  the  commissioners  liable  to  keep  in  repair 
any  footway,  causeway,  or  carriage-way  within  the  limits 
of  the  act,  or  be  liable  to  be  indicted  at  common  law  for 
the  want  of  the  sufficient  repair  of  the  same,  after  such 
footway,  &c.,  should  have  been  dedicated  to  the  use  of  tbe 
public.     By  the  interpretation  clause,  s.  152.,  the  word 
**  street "  is  to  include  any  square,  street,  court  or  allej, 
lane,  road,  thoroughfare,  or    public  passage  or  place 
within  the  limits  of  the  act:  but  no  interpretation  is 
put  upon  *^  carriage-way."    And  the  83rd  section  enacti 
*^  that  every  inhabitant  or  owner  who  shall  be  assessed 
for  the  rates  made  under  this  act,  for  any  lands  or  teoe* 
ments  within  the  limits  of  this  act,  shall  be  released  awl 
free  from  all  rates  and  assessments  towards  the  paviH 
and  lighting  any  other  street,  road,  or  place  within  the 
parish  of  St.  Mary  Abbotts^  Kensington^  in  respect  of  such 
lands  or  tenements."     Reading  these  several  provisions 
as  incorporated  in  the  general  highway  act,  5  8c  6  W»^ 
e.  50.,  they  operate  to  exempt  the  occupiers  of  the  Nor- 
land  "Estate  from  being  charged  with  any  general  rate 
for  paving  or  lighting  the  parish  of  5/.  Mary  Abbotts, 
[V.  Williams^  J.    The  general  highway-act  gives  no  an- 
thority  to  make  a  rate  for  paving  and  lighting.'\    Tbe 
19th  section  of  the  5  &  6  W.  4.  c.  50.  authorises  paving; 
and,  for  any  thing  that  appears,  a  portion  of  the  rate  in 


RlOHAKDSON 


10  VICTORIA.  Sll 

uesdon  might  therefore  be  applied  to  a  puq)ose  for        1847* 

liich  this  district  could  not  properly  be  assessed.     It 

imj  be  conceded,  that,  where  a  rate  appears  on  the 

^  of  it  to  have  been  properly  made,  trespass  will  not       Tubbs. 

e  against  those  who  enforce  it;    but  the  remedy  of 

I «  party  grieyed  is,  by  appeal.     Here,  however,  the  in* 

abitants  of  the  exempted  district  could  not  avail  them- 

slves  of  the  right  of  appeal  given  by  the  105th  section 

r  the  ^general,  or  the  125th  section  of  the  local,  act« 

Pashley  (with  whom  was  Talfourdj  Serjt),  contrite    A 
cuty  who  claims  to  be  exempted  from  a  rate  which 
ppears  on  the  face  of  it  to  be  well  made,  is  bound  to 
wdie  out  that  exemption  most  clearly.     [  Wilder  C.  J. 
riiose  who  seek  to  impose  a  burthen  upon  the  subject, 
aiist  establish  a  clear  right  to  do  so,  in  the  first  in« 
Uuice.]    That  is  done  here :  the  rate  is  admitted  to  be 
rell  made:  and  it  is  impossible  to  contend,  that,  be- 
muse by  possibility  a  portion  of  it  may  be  applied  to 
Purposes  that  are  not  warranted  by  the  statute,  viz. 
Mifiog,  it  is  therefore  to  be  considered  as  a  rate  for 
B>«ving.     In  Bonnell  v.  Beigiton  (a),  where  an  inclosure 
^a  gave  the  commissioners  powel*  to  set  out  and  make 
*Ofids,  &c,  and  directed  that  the  expenses  of  making 
^nd  repairing  those   roads,    and   all   other   expenses, 
should  be  borne   by   the  proprietors,  in   certain  pro* 
portions,   to  be   ascertained   by  the   commissioners  iu 
one  general  rate ;  and  then  gave  an  appeal  to  the  ses- 
sions in  all  cases  where  the  parties  should  think  them- 
sel^es  aggrieved ;  —  it  was  held,  that  an  objection  to  the 
^^  on  account  of  the  commissioners  having  expended 
^oney  on  an  improper  object,   could  not  be  tried  in 
^  action  of  trespass,   but   that  the  party   aggrieved 
inust  appeal  to  the  sessions.     If  there  be  any  ground  of 
^emption,  it  should  have  been  shown  to  the  magistrates 

(a)  5  T.  n,  182. 
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at  the  time ;  otherwise,  he  clearly  is  not  h'able :  Gwim 
V.  Poole  (a) ;  JLcmtlier  v.  Lord  Radnor  {b) ;  Pike  ' 
Carter  (c) ;  Colder  v.  Allday  (d) ;  Cave  v.  Mountain  {e 
The  King  v.  The  Justices  of  Gloucester  Aire.  (§•)  Whei 
there  is  a  remedy  by  appeal,  and  the  justice  is  acting 
a  matter  in  which  he  has  jurisdiction,  trespass  will  n 
lie :  Durrani  v.  Burgis(h) ;  fVeaver  v.  Price  (i) ;  The  Ma 
shalsea  case  {k) ;  Thomas  v.  Hudson  (/) ;  Ackerley  v.  Pa 
kinson  (m) ;  Deaurain  v.  Scott  {n) ;  Marshall  v.  Pitman  {i 
Brittain  v.  Kinnaird  (p) ;  Mould  v.  fVilliofns  {q) ;  7 
Queen  v.  Dodson.  (r) 


Channell^  Serjt,  in  reply.  Reading  the  local  act  wi 
the  general  act,  the  magistrate  was  clearly  witboat  j 
risdiction.  If  particular  property  is  exempted,  it  is  t 
same  as  if  it  is  not  within  the  parish  at  all:  and,  if  f 
there  is  no  ground  of  appeal,  and  consequently  trespi 
will  He :  The  Governor^  Sfc.  of  the  Poor  of  Bristol 
Wait.  (5) 

Wilde,  C.  J.  The  highway-act,  5  &  6  W.^.  c.  Si 
imposes  a  general  liability  upon  the  inhabitants  of  evei 
parish  throughout  the  kingdom,  to  contribute  to  tl 
repairs  of  the  highways.  It  is  the  duty  of  the  surveyo 
to  estimate  the  probable  expenses,  and  to  frame  a  rat 
the  allowance  of  which  by  two  justices  is  essential  to  ii 
validity.     The  application  of  the  fund  when  raised, 


(a)  StLutw.QSS.gyj^  1560. 

(6)  8  Ea9t,  lis. 

(c)  3  Bingh.  78.,  10  J.  B. 
Moore,  876. 

(rf)  3  Moore,  P.  C.  S6. 

(e)  1  M.  Si  G.  257.,  1  Scott, 
N.  R.  132. 

(g)  I  B.SfAd.  1. 

(A)  6  T.  R,  580. 

(t)  SB.S^  Ad,  409. 

(Af)  10  Co.  Rep.  75. 


(0  \^M.S{  W.35S. 

(m)  3  M.  Si  S.  411. 

(n)  3  Campb.  388. 

(o)  9  Bingh.  595.,  2  M. 
Scott,  745. 

(p)  1   Brod.  4*  B.  432.^ 
J.  B.  Moore,  50. 

(q)  5Q.B.  469. 

(r)  9  Ad.  Si  E.  704. 

(*)  I  Ad.  Si  E.  264.,  3   . 
Si  M.  359. 
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pliced  under  the  control  ofanotlier  body,  viz,  the  com- 
missioners.    A  party  who  claims  to  be  exempted  from 
(bis  general  imposition,  is  bound  clearly  to   establish 
iocb  exemption*     The  ground  upon  which  the  plaintiff 
in  this  case  seeks  to  shew  that  he  is  not  liable  for  the 
nte  in  respect  of  which  this  action  is  brought,  is,  that, 
being  assessed  under  the  local  act  of  6  FicL  c.  xxxiii., 
he  is,  by  the  8Srd  section  thereof,  "  released  and  free 
from  all  rates  and  assessments  towards  the  pavhig  and 
fi§iiing  any  other  street,  &c.,  within  the  parish  of  St. 
Uttry  Abboiis,  Kensington"  in  respect  of  the  same  pre- 
mises.   The  effect  of  that  provision,  it  is  contended,  is, 
to  exempt  the  plaintiff  from   being   rated   under  the 
general  highway-act,  not  because  such  rate  is  applicable 
to  the  paving  of  the  streets,  as  stated  in  the  case,  but 
beciiise  a  portion  of  the  money  raised  maybe  so  applied. 
Hm  constat  that  it  will  be  so  applied.    The  circum- 
steoce  of  the  local  act  not  quite  carrying  out  the  inten- 
tion of  its  promoters,  is  no  ground  for  throwing  upon 
the  inhabitants  of  the  rest  of  the  parish  a  burthen  greater 
dttn  they  ought  to  bear.     It  is  enough  to  say  that  the 
Vite  ia  question  is  not  a  rate  within  the  terms  or  the 
ipirit  of  the  local  act,  so  as  to  entitle  the  plaintiff  to  the 
Cttoiption  he  claims.     If  it  had  been  intended  to  re- 
lieve the  inhabitants  of  the  district  from  rates  under  the 
general  highway-act,  such   intention  would  have  been 
expressed  in  terms  that  admitted  of  no  doubt.     It  seems 
tome  that  the  plaintiff  has  failed  to  establish  his  right 
to  the  exemption  he  claims.     Whether  or  not  he  has 
Aoy  other  remedy,  is  not  the  question  before  us.     I 
Aink  the  defendant  is  entitled  to  our  judgment. 


lsi-7. 

RlORARDSOfT 
TUUDS. 


CoLTMAN,  J.  I  am  of  the  same  opinion.  The  snr- 
^jor  has  made,  as  he  was  bound  to  do,  a  general  rate 
*f  the  repair  of  the  highways  of  the  parish.  We  have 
^ing  whatever  to  do  with  the  application  of  that  rate. 

▼OL,  IV.  —  C.  B.  Y 


Sli 


EASTER  TERM, 


1847. 
R1CHABD8OV 

V. 
TUBBS. 


The  19th  section  of  the  5  &  6  fV.  4.  c.  50.  aulboris6 
the  board  to  be  appointed  pursuant  to  s.  19.9  ^  tode 
termine  and  direct  how  and  in  what  manner  the  hi{^ 
ways  in  the  parish,  or  any  or  either  of  them,  or  any  an 
what  part  or  parts  thereof,  shall  be  kerbed  or  pate 
with  stone  or  otherwise."  If  by  the  conjoint  operatio 
of  the  general  and  the  local  act,  the  money  raised  camM 
legally  be  applied  to  the  purpose  for  which  it  is  collectei 
that  may  give  a  right  of  appeal  under  the  very  generi 
words  of  the  105th  section*  But  I  do  not  think 
makes  the  rate  bad. 


Cresswell,  J.  I  also  am  of  opinion  that  our  judj 
ment  should  be  for  the  defendant.  The  plaintiff  hi 
occupied  property  in  respect  of  which,  except  for  son; 
local  act,  he  is  liable  to  be  rated  under  the  general  m 
to  the  repair  of  the  highways.  It  is  for  him  to  e 
tablish  his  exemption.  For  this  purpose  he  relies  o 
the  83rd  section  of  the  local  act,  6  Fict,  c.  xxxiii.,  whic 
enacts  ^^  that  every  inhabitant  or  owner  who  shall  b 
assessed  for  the  rates  made  under  this  act,  for  any  land 
or  tenements  within  the  limits  of  this  act,  shall  be  re 
leased  and  free  from  all  rates  and  assessments  towianl 
the  paving  and  lighting  any  other  street,  road,  or  place 
within  the  parish  of  SL  Mary  Abbotts^  Kenstngion^  ii 
respect  of  such  lands  or  tenements.''  Now,  the  rate  i 
question  is  not  a  rate  for  ^^  paving  and  lighting,"  or  fa 
"  paving  or  lighting/'  any  street,  &c.,  but  an  ordinar 
highway-rate.  It  is  not  contended  that  the  plaintiff 
exempted  from  the  ordinary  repairs  of  the  highwajr 
This  rate  was  properly  made :  and  the  party  whoK 
duty  it  was  to  make  it,  has  nothing  to  do  with  the  sa  ^ 
sequent  application  of  the  money.  Neither  he  nor  tl 
magistrate  could  foresee  that  there  would  be  ^my  mi 
application  of  the  fund ;  they  could  not  therefore  i 
trespassers  for  enforcing  the  rate. 
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V.  WiLLiAHSi  J*  I  am  of  the  same  opinion.  The 
piaiotiff contends  that  he  is,  by  virtue  of  the  83rd  sec« 
tiooof  the  6  Vict,  c.xxxiii.,  exempted  from  a  highway^ 
nte  duly  made  in  the  ordinary  form  ;  and  that  the  word 
''and''  10  that  section  must  be  read  ^^  or."  This  is  not 
1  rate  for  paving  and  lighting  ;  and  non  constat  that  tlie 
nonej  collected  will  be  improperly  applied.  It  may 
kfe  been  intended  to  exclude  liability  in  respect  of  rates 
imposed  under  another  local  act  for  another  part  of  the 
prisb. 

Judgment  for  the  defendant. 
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Edwards  v.  Ward  and  Others. 


May  4. 


JJOKN  and  Pashley,  on   behalf  of  two  of  the  de-  In  answer  to 

fendants  respectively,  on  a  former  day  in  the  term,  f  ™  ^  *^' 
,  ...  .    judgment  as 

<wioed  rules  nisi  for  judgment  as  in  case  of  a  nonsuit  in  case  of  a 

^  this  case,  upon  affidavits  stating  that  issue  was  joined  nonsuit  in  a 
<)Q  the  17th  of  «^i^,  1846,  and  notice  of  trial  given  on  the  f^j.  gUowing 
suDe  day  for  the  ensuing  summer  assizes  at  Liverpool^  ttoo  assizes  to 
•nd  that  the  plaintiff  had  neglected  to  proceed  to  trial.     ^^J^^g  ^ 

trial,  after 
J.  C  Safmom  shewed  cause,  upon  affidavits  stating  °*^^^r"^® 
^  the  action  was  brought  against  the  defendants  as  legedforex- 
Mnbers  of  the  acting  or  provisional  committee  of  a  cuse  the  un- 
^BTtiin  projected  line  of  railway,  on  which  the  plaintiff  ^'^^^  ^ 

the  liability 
«f  nOwty  ocnnmittee-men,  and  that  he  was  desirous  of  awaiting  the  determin- 
ation of  a  similar  case  (the  particulars  of  which,  however,  were  not  given,) 
pncHog  in  error  from  the  court  of  Exchequer. 

The  court,  holding  the  excuse  to  be  per  #e  insufficient,  nevertheless  discharged 
^  mk  upon  a  peremptory  undertaking,  on  the  ground  that  the  defendants  had 
Wn  tvdy  in  their  application. 
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hnd  been  employed  ns  engineer ;  that  the  cause  had 
been  taken  down  to  trial,  in  consequence  of  the  ud 
tain  state  of  the  law  in  such  cases ;  that  the  plaiDt 
attorney  was  anxious  to  wait  the  result  of  se% 
similar  cases  now  pending  in  the  courts  at  Westmin 
before  proceeding  to  the  trial  of  this  cause;  that 
deponent  had  been  informedi  and  believed,  that 
question  in  issue  in  this  cause  was  identical  with  thai 
a  case  of  Hooper  v.  Lamb,  which  was  tried  at  the  Quei 
Bench  sittings  after  last  Michaelmas  term,  and  in  wb 
a  bill  of  exceptions  had  been  tendered,  on  the  groi 
that  there  was  no  evidence  of  liability  to  go  to  the  ju 
and  which  was  standing  for  argument.  He  submitt 
on  the  authority  of  Mj/nn  v.  Bellman  (a),  and  De  Rul 
V.  John  (3),  that  the  utmost  the  court  could,  under 
circumstances,  require  the  plaintiff  to  do,  would  be. 
give  a  peremptory  undertaking  to  try  at  the  assizes  r 
after  the  case  of  Hooper  w  Lamb  should  be  finally  • 
posed  of.  And  he  stated  that  a  similar  course 
been  recently  adopted  by  the  court  of  Queen's  Bend 
a  case  of  Falkner  v.  Dow,  and  by  the  court  of  £x( 
quer  in  a  case  of  Dean  v.  Wood. 


Horn  and  Pashley^  in  support  of  the  rules,  submi 
that  the  affidavits  in  answer  were  very  unsatis 
tory,  inasmuch  as  they  did  not  shew  with  any  dej 
of  certainty  and  precision  what  was  the  question  to 
argued  in  Hooper  v.  Lambj  which,  according  to  Jt 
V.  Bellman^  they  ought  to  have  done ;  and  that  tl 
was  no  uncertainty  in  the  law  upon  this  subject, 
only  difficulty  being  in  its  application  to  the  partic 
circumstances  of  each  individual  case. 

Wilde,  C.  J.  I  must  confess  I  have  very  consii 
able  doubt  whether  the  affidavits  present  any  excus* 


(a)  6  Taunt.  122. 


(6)  ZH.Si  W.331 
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all  fur  the  plalntiflT's  default.      Hooper  v.  Lamb,  like 

erefy  other  action  against  a  committee-man  of  a  railway 

company,  must  depend  upon  its  own  particular  circum- 

staooesi  and   not  upon  any  general  principle  of  law. 

As,  boweTer,  the  defendants  have  so  long  acquiesced 

in  the  delay,  instead  of  coming  to  the  court,  as  they 

night  have  done,  last  term,  the  justice  of  the  case  will 

probably  be  met  by  discharging  this  rule  upon  a  per* 

emptory  undertaking  to  try  at  the  next  assizes. 


SIT 


1847. 

Edwards 

v. 
Wabd, 


The  rest  of  the  court  concurring, 


Rule  accordingly. 


WiLIIAM  Cox  V.  HUBBABD. 


Mays. 


^HIS  was  an  action  for  goods  sold  and  delivered.         The  defend- 

At  the  trial,  before  Parke,  B.,  at  the  last  assizes  »»^'T^°  ^*^ 
^  \  dealings  with 

>t  Coventry,  it  appeared  that  the  action  was  brought  to  a,  and  B.  as 

recover  20/^  the  price  of  a  bolting-drum  supplied  to  partners, 
I  afterwards 

we  defendant,  and  1/.,  the  price  of  a  wheel  put  to  a  ^^^^  ^  ^^^ 

tbrething-machine  for  the  defendant.     Prior  to  the  year  tract  withal,  in 

1844,  Samuel  Car,  the  father  of  the  plaintiff,  had  carried  ^'f  Presence, 

'  and  received 

00  the  business  of  a  wheelwright  at  Baildon.     In  the  letters  with 

worse  of  that  year,  the  defendant  agreed  with  Samuel  reference  to 
Cw  for  the  purchase  of  a  threshing-machine  for  4f5/.,  of  bearinir  the 
vhicb  snm  20/.  was   paid   down.     The   machine   was  signature  of 

fixed  up  on  the  premises  of  the  defendant  in  NoUiim*  ^®  ^L"'  i.^** 

1  .  **     an  action  hy 

mshire,  by  Samuel  Cox  and  the  plaintiff;  and  the  balance  B.y  A.,  who 

was  called  at 
a  witness, 
Kited  that  he  had  ceased  to  be  a  partner  prior  to  the  date  of  the  contract,  and 
tint  he  made  it  as  agent  for  B,: —  Held  that  the  jury  were  warranted  in  finding 
tbt  the  contract  was  with  B,  alone,  although  there  was  no  precise  evidence  of 
tk  diaidation  of  the  partnership  between  A.  and  B* 

y  8 
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1847.        of  25/.  was  paid  by  the  defendant  to  Samuel  Cox  in 

presence  of  the  plaintiff;  the  receipt  stating  the  ] 

V^*  ment  to  be  to  the  two.  The  contract  for  the  bdt 
Hubbard,  niachine  was  made  at  this  time  by  Samuel  Coxj  in 
presence  of  his  son ;  as  also  was  the  agreement  as  to 
wheel  of  the  threshing-machine:  and  the  account 
sent  in  in  the  joint  names.  Samuel  Cox^  who  was  ce 
as  a  witness,  stated,  that,  in  the  year  1844,  he  tn 
ferred  the  business  at  Baildon  to  his  son  William^ 
deed.  This  deed  was  produced  ;  but,  the  subscrib 
witness  not  being  present,  and  his  absence  not  bd 
satisfactorily  accounted  for,  it  was  rejected. 

On  the  part  of  the  defendant,  reliance  was  plac 
upon  the  receipt  above  referred  to,  and  upon  the  c 
cumstance  of  the  contract  in  question  having  been  mi 
when  the  father  and  son  were  both  present,  and  a 
upon  certain  letters  addressed  to  the  defendant  w 
reference  to  the  contract,  by  the  authority  of  the  pla 
tiff,  signed  ^^  Samuel  and  William  Cox^^*  —  in  order 
shew  that  the  action  was  improperly  brought  in  I 
name  of  William  Cox  alone. 

For  the  plaintiff,  it  was  insisted  that  Samuel  Cox  \ 
acted  merely  as  the  agent  of  the  plaintiff. 

The  learned  judge  told  the  jury,  that,  althou^  i 
contract  was  made  by  the  father,  still,  if  he  made  k 
the  agent  of  his  son,  it  was  competent  to  the  son  to  i 
alone. 

The  jury  having  returned  a  verdict  for  the  plaiiitifl 

Whitehurst^  on  a  former  day  in  this  term,  moved  fo 
new  trial,  on  the  grounds  of  misdirection,  and  that  i 
verdict  was  against  the  weight  of  evidence.  He  wk 
mitted  that  the  learned  judge  ought  to  have  told  ( 
jury,  that,  if  the  plaintiff  assented  to  his  fatlier's  maki 
the  contract  as  a  partner  with  him,  he  was  estopp 
from  afterwards  contending  that  the  contract  was  ma 
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with  himself  alone;  and  that  the  receipt  and  the  cor-  1847. 
respondenoe  conclusively  shewed  that  the  contract 
really  was  a  contract  with  the  father  and  son  as  part- 
Hen.  [CoUman^  J.  You  infer  that  the  contract  for  the  Hubbabd. 
boltiog-drum  was  made  with  the  father  and  the  son, 
because  the  former  dealing  appears  to  have  been  with 
both.]  The  contract  now  in  question  was  made  at 
the  same  time  as  the  settlement  of  the  former  trans- 
action. In  Bickerton  v.  Burrell  (a),  it  was  held  that  a 
plaintiff  who  has  made  a  contract  as  agent  for  a  third 
person,  cannot  sue  as  principal,  without  giving  notice  to 
the  defendant,  before  action  brought,  that  he  is  the 
party  really  interested.  And  Lord  Ellenborough  said : 
**  Where  a  man  assigns  to  himself  a  character  of  agent 
to  another  whom  he  names,  I  am  not  aware  that  the 
law  will  permit  him  to  shift  his  situation,  and  to  declare 
himself  the  principal,  and  the  other  to  be  a  mere  crea- 
ture of  straw.''  [^Cresswellj  J.  That  doctrine  was  very 
fully  discussed  in  the  court  of  Exchequer,  in  the  recent 
case  of  Sayner  v.  Grote.  (b)  There,  the  plaintiff  made 
a  written  contract  for  the  sale  of  goods,  in  which  he  de- 
scribed himself  as  the  agent  of  A.^  and  the  buyer  ac- 
cepted and  paid  the  price  of  a  portion  of  the  goods,  and 
had  then  notice  that  the  plaintiff  was  himself  the  real 
principal  in  the  transaction,  and  not  the  agent  of  A. : 
lod  it  was  held  that  the  plaintiff  might  sue  in  his  own 
oame  for  tlie  non-acceptance  of,  and  non-payment  for, 
the  residue  of  the  goods.]  If  the  father  and  son  had 
bodi  sued  here,  the  evidence  given  would  clearly  have 
proved  a  joint  contract. 

Cur.  adv.v  ult, 

CoLTMAN,  J.,  now  delivered   the  judgment  of  the 
court 

(a)  5  M,Sf  S.  383.  (6)  15  M.  S^  W.  359- 
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]84-7*  This  was  an  application,  in  the  absence  of  the  lov 

chief  justice,  for  n  new  trial,  on  the  ground  of  a  mis 
direction  by  the  learned  judge  who  tried  tlie  cause,  o. 
IIuBBARo,     on  the  ground  that  tiie  verdict  was  against  the  weight  cm 
evidence. 

The  action  was  brought  by  one  William  Cox  for  the 
price  of  certain  goods  supplied  to  the  defendant.  The 
case  of  tlie  plaintiff  was,  that  Samuel  Cox^  the  father  oi 
William  CoXy  had  made  the  contract  for  the  delivery  d 
the  articles  in  question,  as  the  agent  of  his  son ;  and  the 
learned  judge  told  the  jury,  that,  if  such  was  the  case. 
the  plaintiff  was  entitled  to  recover.  This  was  com* 
plained  of  as  a  misdirection  ;  and  it  was  contended,  that 
as  the  contract  was  made  at  a  time  when  the  father  anc 
son  were  both  present,  the  contract  roust  be  considerec 
to  have  been  made  with  both  of  them,  and  not  by  tb( 
one  as  the  agent  of  the  other ;  and,  further,  that  the 
various  documents  and  letters  produced  in  evidence, 
shewed  that  the  contract  was  with  the  father  and  sonj 
and  not  with  the  son. 

But  it  appears  to  us  that  the  circumstance  of  the  son*! 
being  present  with  his  father  when  the  contract  was 
made,  can  amount  to  no  more  than  evidence  that  the 
contract  was  with  the  father  and  son  jointly ;  and  wc 
think  there  is  no  ground  for  saying  that  the  jury  were 
misinstructed  in  point  of  law,  when  they  were  told,  that, 
if  the  contract  was  made  by  the  father  as  the  agent  of  fab 
son,  the  son  might  sue  upon  it. 

With  reference  to  the  second  ground  of  the  applica- 
tion,—  we  have  consulted  the  learned  judge  as  to  his 
opinion  of  the  effect  of  the  evidence;  and  we  learn  from 
him  that  he  is  satisfied  wiih  the  verdict,  and  thinks  i^ 
was  quite  right. 

In  this  case,  therefore,  there  will  be  no  rule. 

Rule  refusecE 
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-^f DNDEN  V.  Charles  Frederick  Augustus  Wil- 
iiAM,  Duke   of   Brunswick  and  Luneburg, 
sued  as  Charles  Frederick  Augustus  Wil- 
liam D'EsTE,  commonly  called  The  Duke  of 
Bbumwick. 

May  8» 

f^HIS  was  an  action  of  debt  upon  an  annuity  deed.  The  defend* 

The  writ  of  summons  described  the  defendant  as  *°*'  having 

entered  an 
*  Charles  Frederick  Augustus  JVilliam  UEstey  commonly  appearance  in 

called  the  Duice  of  Brunswick.^    He  appeared  in  person  person  as 

**  C  F*  A  W 
by  the  name  and  description  of  "  Charles  Frederick  Au-  j^^^^  ^^  *    ** 

pntus  JVUlidm^  Duke  of  Brtaiswick  and  Luneburgy  sued  Brunswkk 

as  Charles  Frederick  Augustus  William  UEste^  commonly  ^J^^  ^^^: 

ii«i-rx»i*n.>.»  ^^'''9*  "ued  as 

called  the  Duke  of  Brunswick.  c.  F.  A.  W. 

The  declaration  commenced  by  stating-that  the  plain-  B^Fste,  com- 

t»fff  by  his  attorney,  complained  of  "  Charles  Frederick  ^^-^^i^^  ^f 

-Augustus  William,  Duke  of  Bninswick  and  Luneburg,  Brunswick,'^ 

the  defendant  in  this  suit,  who,  by  the  name  and  de-  ^f^^^^^^  * 
^  plea  to  the 

scnption  of  Charles  Frederick  Augushis  William  UEste,  jurisdiction, 

commonly  called  the  Duke  of  Brunsvcick,  had  been  sum-  with  an  affi- 

moned,"  &c.  ^"1^  "^  "*"- 

*  ncation, 

The  defendant  pleaded  as  follows  :  —  respectively 

•*  In  the  Common  Pleas.  intituled 

Charles  Frederick  Augustus  William^  sovereign  Duke  sovereign      * 

of  Brunsrcick  and  Luneburgy  sued  as  Charles  Duke  of 

Frederick  Augustus  William  HEsle,  commonly  fj")^^* 

called  the  Duke  of  Brutiswicky  hurg^  sued  as 

"  At  the  suit  of  C.  F.  A.  W. 

«  Charlotte  Munden.  -^'^''^'  f.^™" 

«Ti       1  r     1     .    •      I  •  monlycaUed 

lue  deffendnnt,  in  Ins  own  proper  person,  comes  the  Duke  of 

Brunswick," 
11^ plaintiff,  treating  the  plea  as  a  nullity,  signed  judgment:  — The  court 
*^^  to  set  aside  the  judgment,  without  an  affidavit  of  merits. 
Aa  affidavit  with  a  jurat  signed^  "  A,  J?.,  a  com^  &c./'  is  sufficient. 
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184* 7.        and  says  that  this  court  ought  not  to  take  cogDizanoe 

— —        this  action,  because  he  says,  that,  at  I  he  time  of  makii 

MuNDEN      ji^g  g^jj  jggj  jj^  jjjg  declaration  mentioned,  the  defea 

The  Duke  of  ^"^  ^^^  ^  sovereign  prince,  that  is  to  say,  the  reignn 
Brunswick,  sovereign  duke  of  the  duchy  of  Bt-unsmick  and  £101 
burg :  and  the  defendant  further  says  the  said  deed  w 
made  by  him  within  his  said  dominions,  that  is  to  sa 
within  the  said  duchy  of  Brunswick  and  Luneburgim 
that,  from  the  time  of  the  making  thereof,  continuall 
until  and  at  the  time  of  the  commencement  of  this  sai 
the  defendant  has  been  and  still  is  justly  entitled  to  i 
the  rights,  prerogatives,  and  privileges  appertaining 
him  as  the  Duke  of  Brunswick  and  Luneburg :  and  tl 
defendant  further  says,  that,  by  reason  of  the  premise 
he  ought  not  to  be  compelled,  against  bis  will,  to  answ 
to  any  action  for  the  cause  aforesaid  before  any  justi 
or  minister  of  the  Queen  of  this  kingdom,  or  oth 
judge  whatsoever,  or  any  court  whatever :  and  this  1 
is  ready  to  verify,  &c.;  whererorc  he  prays  judgment, 
the  said  court  here  ought  to  take  cognizance  of  tl: 
action." 

The  affidavit  in  support  of  the  plea  was  as  follows  :- 
"  In  the  Common  Pleas. 

Between  Charlotte  Munden^       -       plainti^ 

and 
Charles  Frederick  Augustus  WUUm 

m 

sovereign  Duke  of  Btiinsmick  m 
Lunebnrgi  sued  as  Charles  Freder' 
Augustus  William  D^Este^  commoi 
called  the  Duke  of  Brunswick^ 

defendan 

"  Charles  Frederick  Augustus  William^  sovereign  Du 

of  Brunswick  and  Luneburg^  the  above-named  defendai 

of  &c.,  makelh  oath  and  saith  that  the  plea  herein^ 

annexed  is  true  in  substance  and  in  fact« 

(Signeil)     "  Charles  Frederick  Augustus  Willie* 

Sovereign  Duke  of  Brunswick.^ 
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The  jurat  was -—**  Sworn  at  Brunswick  House j  Re-        1847. 

Saii*s  Parki  in  the  county  of  Middlesex^  the  26th  day  of       

AfrU,  1847,  before  me,  W.Grant,  a  com^  &c."  Mundwt 

The  plaintiff,  treating  the  plea  as  a  nullity,  signed  xhe  Duke  of 
jttdgmeot  on  the  1st  of  May  instant.  Brunswick. 

Lmhy  on  a  subsequent  day,  obtained  a  rule  calling 
upon  the  plaintiff  to  shew  cause  why  the  judgment 
sboold  not  be  set  aside  for  irregularity.  He  referred  to 
Tk  Kimg  y^^  Johnaon.  {a) 

Bj/kif  Seijty  now  shewed  cause.  Thb  is  a  dilatory 
plei,  a  fdea  to  the  jurisdiction,  and  within  the  statute 
^kSAnn.  c  16.  i.  1.,  which  enacts  that  no  dilatory 
pka  shdl  be  received  in  any  court  of  record,  unless  the 
pirty  offering  such  plea  do  by  aflSdavit  prove  the  truth 
thereof  or  shew  some  probable  motive  to  the  court  to 
Uaoe  them  to  believe  that  the  fact  of  such  dilatory 
plea  is  true.  And  the  proper  course,  where  such  a  plea 
a  not  supported  by  a  proper  affidavit,  is,  to  sign  judg- 
ment: Richards  v.  Setree.  {b)  Here,  there  is  a  variance 
in  the  tide  of  the  plea  and  affidavit,  arising  from  the 
introduction  of  the  word  *^  sovereign."  In  Shrimpton  v. 
Otrter  (c),  an  affidavit  intituled  "  G.  Shrimpton  v.  fTiY- 
ttw  Carter^  the  elder,  sued  as  WiUiam  Carter^^  the 
ntme  of  the  cause  being  **  G.  Shrimpton  v.  William 
Carter,'*  was  rejected  as  being  badly  intituled.  So,  in 
Bhnd  V.  Dax  «),  **  Biand,  deceased,  v.  Dax,**  was  held 
an  improper  intituling  of  a  rule  and  affidavits;  there 
being  oo  such  cause  as  ^^  Bland,  deceased,  v.  Dax" 
Su,  here,  there  is  no  such  cause  as  Munden  v.  Charles 
Frederick  Atifiustus  William,  "  sovereign "  Duke  of 
linmsm'ck  and  Luneburg. 

(a)  6  Edit,  583.,  2  J.  P.  (c)  3  DowL  P.  C.  648. 

SmUk,  591.  (d)  15  Law  Jaurn.,  N.  S., 

(h)  3  Price,  197.  Q.  S,  1. 
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1847.  Then,  the  jurat  is  clearly  defective.     In  Hawan 

— —  Brawn  (a),  an  affidavit  of  debt  sworn  before  a  en 
MuNDXN  inissioner  in  the  country,  without  stating  him  in  the  ji 
The  Duke  of  to  be  a  commissioner,  was  held  insufficient.  Here 
BnuNswicK.  Joes  not  sufficiently  appear  that  the  party  taking 
affidavit  was  a  commissioner :  he  merely  signs 
name,  with  an  abbreviated  word  **  com'.''  after  it,  wli 
may  mean  commissioner,  or  commoner,  or  commanc 
to  which  he  adds  an  ^*&c.,"  which,  whatever  be 
virtue  in  other  respects,  certainly  does  not  tend 
elucidate  the  meaning  here.  [Cressnoell^  J.  Expand 
^^  &c.,"  and  then  it  reads  -~  <^  a  com',  for  taking  a 
davits  in  the  court  of  Common  Pleas,"  which  is  qi 
unambiguous.]  In  Hill  v.  Boyslon  (i),  affidavits  swt 
before  a  commissioner,  and  signed  by  him  ^^  A* 
comm'.,"  were  held  to  be  insufficient  \Wilde^  C 
In  affidavits,  it  is  more  common  to  see  the  word  **  co 
missioner"  abbreviated  than  otherwise.  As  the  o 
of  HiU  V.  Rqystofi  is  no  where  reported  but  in  the  JwTi 
there  must  have  been  something  peculiar  in  it.  11 
had  been  understood  as  a  decision  to  the  effect  thi 
stated,  the  reporters  we  are  accustomed  to  rely  on,  woi 
not  have  failed  to  notice  it.] 

Lushf  in  support  of  his  rule.  Assuming  that  this  pi 
and  affidavit  are  irregular,  the  irregularity  is  not  o 
that  entitled  the  plaintiff  to  sign  judgment :  but 
should,  as  in  Poole  v.  Penxbtey  {c\  have  applied  to  t 
court  to  set  aside  the  plea.  {Wilde^  C.  J.  May  not  t 
plaintiff  sign  judgment,  where  a  plea  is  delivered  wht 
is  not  a  plea  in  the  cause  ?  Gess^welly  J.  If  it  was  coi 
petent  to  the  court  to  give  the  plaintiff  leave  to  si 
judgment,   why  might  he  not  sign  judgment  withe 


(a)  1  M.  ^'  P.  22.  (<?)  1  Dowl,  P.  C.  693. 

(b)  7  Jurist,  930. 
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leave  ?  I  invariably  refuse  such  applications  at  chambers*         1 847. 

It  is  not  like  the  case  of  a  frivolous  demurrer.     That        

appears  upon  the  record,  and  cannot  be  got  rid  of  by  unden 

signing  judgment.]     The  variance  is  quite  an  immaterial   The  Duke  of 
one    ICresswellf  J.  We  cannot  inquire  into  the  degree     Brunswick. 
of  irregularity.]     In  a  case  in  7  D.  4"  -R-  511.  (a),  the  de- 
fendant, whose  christian  name  was  Edmufidy  by  which 
name  he  was  sued,  delivered  a  plea  commencing,  ^*  and 
the  said  EdwardJ*    The  plaintiff,  treating  this  plea  as  a 
nollity,  signed  judgment.     Upon  a  motion  to  set  aside 
the  judgment,   the  court  said :   **  There  was  no  such 
person  as  Edward  upon  the  face  of  the  proceedings,  and 
the  word  was  clearly  a  mere  clerical  error,  and  meant 
EdmmuL     If  the  plaintiff  chose  to  take  advantage  of 
inch  an  error,  he  should  have  done  it  in  the  proper 
node,  by  special  demurrer :  but  it  would  be  too  much 
to  allow  him  to  obtain  a  judgment  by  such  a  course  as 
this."    {CressweU^  J.  What  would  you  assign  for  cause 
of  demurrer  in  such  a  case?]     The  report  must  be 
t little  inaccurate  in  that  respect.     [^Wilde^  C.  J.  I  have 
eertaioly  known  many  decisions  to  the  contrary  of  that] 
In  haki  yW  tanii  v.  Beer  (i),  a  plea  intituled  "  W.  Beer 
>tlhe  suit  of  Thomas  Dale^*  without  the  addition  of  the 
duoicter  in  which  the  plaintiff  sued,  was  held  to  be 
efficient.     The  title  does  not  appear  upon  the  record  : 
tt  IS  a  mere  indication  to  the  attorney  of  the  cause  in 
•bich  it  is  a  proceeding,     f  Wilde,  C.  J.  And  therefore 
should  be  accurate.] 

Assuming  the  judgment  signed  in  this  case  to  be  re- 
gular, it  may  be  set  aside  upon  terms.  [^TVilde^CJ.  The 
foie  is,  never  to  set  aside  a  regular  judgment  on  a  plea 
in  abatement  (c)]     That  rule  is  not  inflexible.     Z^j/les, 

(a)  Anontfmouf  plaintiff  upon  a  demurrer  to«a 

(6)  7  East,  333. ;  3  Smith,  plea  in   abatement^   is   ouly  a 

S4S.  respondeca  ouitter, 
(e)  Yet  the  judgment  for  the 
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]  847.        Serjt.9  observed  that  there  was  no  affidavit  of  ineril 

A  plea  that  goes  to  bar  the  action  entirely,  is  a  plea 

MuNDBN  ^i^g  merits.  A  party  is  not  bound  to  swear  to  tl 
'  The  Duke  of  which  is  a  mere  conclusion  of  law.  Non-delivery  of 
Brunswick,  attorney's  bill  (a),  the  statute  of  limitations  (6),  bai 
ruptcy  of  a  sole  plaintiff  or  defendant  (r),  are  all  pi 
to  the  merits.  The  very  same  plea  was  pleaded  in 
action  between  the  same  parties  in  the  court  of  Quee 
Bench,  and  seriously  discussed  upon  a  special  demnr 
to  the  replication,  —  when  the  court  took  time  to  a 
sider  of  their  judgment,  {d) 

Wilde,  C.  J.  Upon  the  best  consideration  I  < 
give  to  this  case,  it  seems  to  me  that  the  rule  must 
discharged.  The  objection  to  the  plea  is,  the  introdi 
tion  of  the  word  ^^  sovereign,"  which  does  not  appear 
have  been  done  by  mistake,  but  advisedly,  for  a  purp< 
that  may  without  difficulty  be  surmised*  The  plea  fi 
within  that  class  of  pleas  called  dilatory,  which  reqa 
to  be  verified  by  affidavit ;  and  the  plea  and  affida 
alike  vary  from  the  writ  and  declaration  in  the  name 
the  cause.  A.  B.  commonly  called  by  an  honorary  tit 
may  be  a  very  different  person  from  ''  A.  B.,  soverei 
Duke  of  &c."  It  is  a  substantial  variance.  A  p! 
cannot  be  delivered  without  being  properly,  intital 
with  the  name  of  the  cause.  This  is  not  a  mere  tec 
nical  rule ;  but  is  obviously  founded  on  good  sense  a 


(a)  Wiikimon    v.   Page,  6  (c)   WiUis  v.  AOen,  5  K. 
M.  ^  0. 1012.,  7  Scott,  N.  R.  465.,  7  Scott,  474. 

961.     But  see  Beck  v.  Mor-  (cf)  In  that  case  the  00 

daunt,    2    Scott,    178.,    and  of  Queen's  Bench  on  this  « 

Hoimes  y.  OrarU,  there  cited.  (8th  May)  gave  judgment» 

(b)  See  Rucker  v.  Hannay,  holding  the  plea  to  be  btd 
3  T,  R.   124.;    Haddocks  v.  substance.    See  3f fiiufen  t.  ' 
Holmes,  1  B.  S^  P.  228. ;  Mac-  Duke  of  Brunswick,   l6  L 
kenzie  v.   Higgins,    1    TidtTs  Joum,  iV.  S.,  Q.  B.  1. 
Pr.,  9th  edit.,  6l5. 
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general  convenience.     Upon  principle,  as  well  as  upon        1647. 

authority,  it  appears  to  me  that  this  is  not  a  plea  in  the        

cause;  and  that  the  judgment,  therefore,  is   regular.       Munden 

We  are  asked  to  set  aside  the  judgment,  on  the  ground  jhe  Duke  of 

of  merits  apparent  on  the  face  of  the  record :  and,  for    Brunswick. 

tbis  purpose,  it  is  said,  no  affidavit  of  merits  is  neces* 

suj.    Generally  speaking,  the  court  will  not  set  aside 

a  regular  judgment  without  such  an  affidavit.     Suppose 

tills  defendant  is  not  de  facto  sovereign  Duke  o(  BninS" 

fad  and  Ltmetmrg  ;  but  that  there  is  another  reigning 

Sake  of  Brunswick^  who  is  recognised  as  such  by  all 

the  powers  of  Europe^  and  by  England  amongst  the 

Test    If  we  are  to  take  judicial  notice  of  that  which  is 

iiotorioiis  upon  the  subject,  we  know  that  this  is  so.   And, 

if  not,  surely  it  is  a  case  for  an  affidavit  of  merits, 

according  to  the  facts  disclosed  in  the  plea  itself.     I 

do  not  assent  to  the  proposition,  that  everything  that 

amounts  to  a  legal  answer  to  the  action,  is  a  plea  to  the 

merits.    All  the  practice  of  the  court  is  to  the  contrary. 

There  are  many  cases  in  which  the  court  has  been  called 

QpoD  to  determine  what  is  or  is  not  a  plea  to  the  merits. 

Bat  those  cases  do  not  afiect  the  present  question. 

Upon  the  whole,  I  think,  that,  the  judgment  being 
fegalar,  an  application  to  set  it  aside,  without  an  affi- 
<Iftrit  of  merits,  cannot  be  entertained. 

The  rest  of  the  court  concurring, 

Rule  discharged,  with  costs. 
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1847. 


May  8. 


Spooner  V.  Payne. 


By  an  inden-    rpHIS  was  an  action  of  debt  upon  an  award.    PI 

miBsion  it  ^^*^  ^^^  arbitrator  did  not  make  the  award. 

was  left  to  the       The  cause  was  tried  before  ParkCf  B.,  at  the 

u-biurator  to     assizes  at  Warwick.     Under  the  submission,  which  ^ 

nnd,  amongst 

other  things,     by  deed,  several  questions  were  presented  for  the  A 

whether  the      sion  of  the  arbitrator,  one  of  which  was  —  **  whei 

olaintiu  was 

liable  to  dis-     ^'^^  ^^*^'  James  Spooner  (the  plaintiff)  is  now  liabli 

charge  a:  sum    discharge  a  sum  of  money  secured  by  a  mortgage  c 

of  money         ^^^^j  .     j^j^  ^^  ^j^^  testatrix,  on  or  about  the  29l] 

secured  by  a  "^  ' 

mortgage  exe-  September^  1818."      The   arbitrator   found   *'  that 

cuted  by  him    g^jj  James  Spooner  was  not,  on  the  6th  of  Fdnt 

the  9,9th  of  0'^^  ^^^  ^^  ^^^  submission),  nor  now  is,  liable  to 

September,  charge  a  certain  sum  secured  by  mortgage  executed 

arbifratoJ^^  him  to  the  testatrix  on  the  26lh  day  of  September^  U 

found  that  which  was  by  the  said   C.  H.  Payne  (the  defendi 

the  plaintiff     produced  to  me  as  the  morti'ac:e  in  the  said  indent 

*t  was  not 

liable  to  dis-     mentioned  as,  and  by  the  said  James  Spooner  admii 

charge  a  sum 
of  money  se- 
cured by  mortgage  executed  by  him  on  ihe  Z6th  of  September,  181 7>  "Mi^ 
by  the  defendant  produced  to  me  as  the  mortgage  in  the  said  indenture  mentic 
as^  and  by  the  plaintiff  admitted  to  be,  the  mortgage  executed  by  the  plaintifi 
or  about  the  9.6th  of  September,  1818,  One  deed  only  was  mentioned  in  die 
denture  of  submission.  Upon  a  plea  of  nul  tiel  agardi  —  Held^  that  the  a 
trator  had  substantially  decided  the  matter  referred  to  him. 

To  dispense  with  calling  the  attesting  witness  to  an  indenture  of  submli 
(who  was  the  son  of  the  defendant)^  the  plaintiff  proved  that  repealed  atteo 
had  been  made  to  find  him,  in  order  to  serve  him  with  a  eubposna,  by  callioi 
his  father's  house  and  at  several  other  places  where  he  had  resided^  and  alio 
hospital  at  which  he  was^  as  a  student,  in  the  habit  of  attending  lectures;  andt 
these  attempts  failing^  a  summons  had  been  taken  out,  calling  on  the  defeodtf 
admit  the  execution  of  the  indenture^  on  which  the  judge  indorsed,  <'No  or< 
the  defendant  refusing  to  give  any  information  :" —  Held,  that  enough  had  ^ 
done  to  justify  the  reception  of  the  indenture,  upon  proof  of  the  handwritin 
the  subscribing  witness. 
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^0  be,  the  mortgage  executed  by  the  said  James  Spooner 
to  the  said  testatrix  on  or  about  the  26t/i  of  December', 
1818." 

There  was  no  averment  in  the  declaration  that  the 
^^  referred  to  by  these  several  dates  was  the  same 
deed.  There  was,  however,  only  one  deed  mentioned 
b  the  indenture  oF  reference. 

On  ibe  part  of  the  defendant,  it  was  insisted  that  the 
award  did  not  determine  the  question  submitted  to  the 
arbitrator,  as  to  the  liability  of  the  defendant  on  the 
mortgage  of  the  29th  of  September^  1818. 

The  learned  baron,  upon  this  point,  ruled  that  the 
award  was  sufEcient,  and  so  directed  the  jury. 

The  subscribing  witness  to  the  indenture  of  reference 
vas  not  called ;  but  it  was  proposed  to  prove  his  hand- 
writing. To  dispense  with  his  evidence,  it  was  proved 
that  the  subscribing  witness  was  the  son  of  the  defend- 
ant, and  a  student  at  St.  George^s  Hospital,  where  he 
^  in  the  habit  of  attending  lectures;  that  a  person 
vent  to  the  hospital,  for  the  purpose  of  serving  him 
with  a  subpomay  and  waited  there  several  hours,  on 
Kren  different  occasions,  but  could  not  meet  with  him ; 
that  the  same  party  also  called,  for  the  same  purpose, 
atNa  1.  Qement  Street ^  Petitonvillef  where  he  was  de- 
Kn'bed  in  an  aflSdavit  to  have  lived,  and  also  at  two 
other  places  where  he  had  formerly  resided,  but  with- 
OQt  effect;  and  that  repeated  inquiries  had  been  made 
far  him  at  the  defendant's  house,  and  the  subpoena 
*kwn  to  the  mother  and  brother  of  the  witness,  but 
that  DO  information  could  be  obtained  from  them.  It 
farther  appeared  that  a  summons  had  been  taken  out 
befcre  ErU^  J.,  calling  upon  the  defendant  to  admit  the 
Oecotion  of  the  indenture,  or  to  declare  where  the  sub- 
icribing  witness  was ;  and  that  the  defendant's  attorney, 
who  attended  the  summons,  refused  to  give  the  re* 
quired  information;  whereupon  the  summons  was  in- 
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clorsed,  '^  No  order ;  the  defendant  refusiug  to  gi^ 
information.'' 

The  learned  baron  thought  there  was  ground  fi 
believing  that  the  subscribing  witness  was  kept  out  of  d 
way  by  collusion  with  the  defendant,  and  that  enoof 
had  been  done  by  the  plaintiff  to  justify  him  in  receiyir 
proof  of  his  handwriting,  which  he  accordingly  did. 

A  verdict  having  been  found  for  the  plaintiff,  damag 
333/.  10;., 


Humfrey^  on  a  former  day  in  this  term,  moved  for 
new  trial,  on  the  grounds  of  misdirection,  and  the  in 
proper  reception  of  evidence.  As  to  the  first  point,  1 
submitted  that  the  award  was  bad,  inasmuch  as  U 
arbitrator  professed  to  adjudicate  upon  a  deed  diflferei 
from  that  mentioned  in  the  indenture  of  refereae 
\y.  Williams^  J.    The  date  is  merely^o/^a  demonstratia 

As  to  the  subscribing  witness,  —  enough  clearly  wi 
not  done  to  justify  the  learned  judge  in  dispensing  wit 
the  ordinary  legal  proof  of  the  deed.  The  courts  fo 
merly  adhered  to  the  rule  very  strictly.  By  degrees 
has  been  considerably  relaxed ;  but  still  no  case  is  to  I 
found  where  the  subscribing  witness's  presence  b 
been  dispensed  with,  he  being  within  the  jurisdictio 
or  at  least  not  shewn  to  be  without  it,  unless  it  ooQ 
reasonably  be  surmised  that  there  had  been  collusic 
between  him  and  the  opposite  party,  to  prevent  h 
being  called.  In  Cunliffe  v.  Sefton  {a\  which  was  i 
action  on  a  bond,  evidence  was  offered,  that  dilige 
inquiry  had  been  made  after  one  of  the  subscribii 
witnesses,  at  the  place  of  residence  of  the  obligor  ai 
obligee,  and  that  no  account  could  be  obtained  of  su^ 
a  person,  who  he  was,  where  he  lived,  or  any  circui 
stance  relating  to  him; — and  this  was  held  to  be  suf 


(a)  2  East,  183. 
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cient  to  let  in  proof  of  the  handwriting  of  the  sub-        1847. 

scribing  witness,  although  she  had  since  become  inter-       

ested  as  administratrix  to  the  obligee,  and  was  plaintiff      ^'ooi^b* 
Oft  the  record.     But,  in  the  subsequent  case  of  Pitt  v.       Patne. 
Griffitk{a\  where,  in  an  action  of  debt  on  bond,  it  was 
sworn  that  the  deponents  had  learned  that  the  attest- 
ing witness  kept  out  of  the  way  to  avoid  an  arrest, 
- — it  was  held  that  this  was  not  a  sufficient  reason  for 
dispensing  with  the  attendance  of  such  subscribing  wit- 
XMK,  to  prove  the  execution  of  the  bond,  by  the  obligor. 
^nkj  J.,  there  said:  **  The  general  rule  applicable  to 
caies  of  this  description  must  be  strictly  followed,  viz. 
duit  an  attesting  witness  must  be  called  to  prove  the 
^ttcutioo  of  Indeed,  or  his  absence  must  be  well  ac- 
counted for.    'Formerly,  proof  of  the  handwriting  of  an 
Mertii^  witness  was  only  admissible  where  such  wit- 
IH88  was  dead ;  and  I  can  remember  the  first  deviation 
Aom  that  rale,  where  it  was  extended  to  cases  where 
die  party  was  abroad,  or  out  of  the  jurisdiction  of  the 
courts  of  this  country ;  but  I  have  never  known  an 
^■Mance  where  his  testimony  has  been  dispensed  with, 
^  prove  the  execution  of  a  deed,  on  an  affidavit  which 
i>^y  stated  that  it  was  believed  he  kept  out  of  the 
^  in  order  to  avoid  an  arrest."    In  Burt  v.  Walker  (6), 
die  decision  proceeded  on  the  ground  of  collusion.    The 
tvle  is  well  illustrated  by  the  case  of  Wallis  v.  De- 
'sKif.  (r)     There,  there  were  two  witnesses  to  a  bond 
vbich  had  been  executed  in  America:  it  was  proved 
durt  Rhin^cn^  one  of  the  witnesses,  was  in  AmericOf 
skI,  to  shew  that  William  Moretoti^  the  other  witness, 
WIS  also  abroad,  it  was  proved  that  a  man  of  the  name 
otMoreion  had  lived  with  Rivington,  but  it  could  not 
be  proved  that  his  name  was   William^  or  that  at  the 


(a)  6  J.  B.  Mo»rey  538.  (c)    7  T.  R.  266.  n^    cited 

{yj  4  B.  6s  Aid.  697.  1  Stark.  Em(L,  8id  edit  p.  376. 

Z  2 


332 


EASTER  TERM, 


1847. 

Spooner 
Payne. 


time  of  trial  he  was  in  England:  the  handwriting  of  th6 
other  witness  was  proved ;  and  Liord  Kent^on  held  that 
there  was  reasonable  evidence  to  go  to  a  jury.  [V.  Wilr 
liamSf  J.,  referred  to  Miller^  dem.,  Miller^  ten.  (a)  la 
order  to  dispense  with  the  production  of  an  attesting 
witness  to  a  will  bearing  date  the  15th  of  May f  1806,  it 
was  proved  that  applications  had  been  made  by  letter 
to  the  attorney  in  whose  office  the  witness  was  at  the 
time  a  clerk,  in  the  first  place  for  general  information 
respecting  the  will,  and  afterwards  for  information  re- 
specting the  witnesses  by  whom  it  was  attested,  and  that 
advertisements  for  their  discovery  had  a  week  before 
the  trial  been  inserted  in  three  daily  and  one  weekly 
newspaper,  but  without  success;  and  it^iras  held  that 
sufficient  had  been  done  to  entitle  the  party  to  have  the 
will  read,  on  proof  of  the  handwriting  of  the  witnesses, 
although  the  attorney  of  whom  the  inquiries  had  heesa. 
made,  stated  that  one  of  the  witnesses  had  been  examined, 
in  a  cause  touching  the  property  in  1815)  a  fact  which 
he  had  forgotten  to  communicate  at  the  time  he  was 
asked  for  information,  but  which  (it  was  suggested)  he 
could  not  have  failed  to  remember,  had  any  strict  in- 
quiry been  instituted.]  The  instrument  in  that 
was  a  will  thirty  years  old,  which  ordinarily  prove 
itself,  (b)  [Cressrjoell^  J.,  referred  to  Morgan  v.  Mm 
gafi  (c),  where  an  attesting  witness  to  the  execution  c 
a  bond  could  not  be  found,  after  diligent  inquiry, 
proof  of  his  handwriting  was  held  to  be  properly 
mitted,  although  a  letter  (but  not  stating  where  he  wi 
or  the  place  from  whence  it  came,)  had  been  receiv 
from  him  a  few  days  previous  to  the  trial.]    . 


(a)  2  N.  C.  66.,    2  Scott, 
122. 

(b)  See  Doe  d.   Oldliam  v. 
Jf'oUey,  8  S.  S;  C.  22.  (5.  C. 

jier  Ttom,),   Doe  d.  Oldnall  v. 
Deakin,  2  3f.  ^  E.  195.,  3  C. 


Sf  P,  402.  ;  M'Kenire  i 
Fraser,  i)  Vet.  5. ;  Doe  d 
Spilsburif  V.  Burdeit,  4  A(^^  4 
E.  1.,  GJWii  M.^BQ. 

(c)  9  Bingh.  359.,  2  jr.  4' 
Scott,  490. 
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CoLTMAN,  J.  (a)    It  appears  to  me  that  this  award  is 
snflbjently  certain.     One  of  the  matters  submitted  to 
tbe  arbitrator  was,  whether  the  plaintiff  was  then  liable 
to  discharge  a  sum  of  money  secured  by  a  mortgage 
executed  by  him  to  the  testatrix  on  or  about  the  29th  of 
Septewber^  1818  — not  professing  to  give  the  exact  date. 
£7  his  award,  made  many  years  after  the  date  of  the 
indenture,  the  arbitrator  finds  that  the  plaintiff  ^'  was 
not  on  the  6th  of  February  (the  date  of  the  indenture  of 
submission)}  nor  now  (the  date  of  the  award)  is,  liable 
to  discharge  a  8um  of  money  secured  by  mortgage  exe- 
cuted by  him  to  the  testatrix  on  the  26th  day  of  Sejn 
i€tAer,  1817**  (which  may  be  the  true  date  —  the  day 
of  the  execution  of  the  mortgage).     If  it  had  stopped 
tbere,  it  would  have  been  free  from  doubt.     But  the 
HTbitrator  proceeds  —  "  which  was  by  the  said  C  H. 
-f^oyne  (the  defendant)  produced  to  me  as  the  mortgage 
in  the  said  indenture  mentioned,  as,  and  by  the  said 
Jimes  Spooner  admitted  to  be,  the  mortgage  executed 
by  the  said  James  Spooner  to  the  said  testatrix  on  or 
^iaa  the  26th  of  December^  1818."  That  again  is  some- 
what vague.    Perhaps  this  does  not  very  exactly  answer 
^Q  the  description  of  the  deed  mentioned  in  the  inden- 
ture of  submission.     But,  when  we  find  only  one  deed 
'^tentioned  in  the  submission,  it  seems  to  me  that  we 
^nnot  entertain  a  doubt  but  that  the  discrepancy  has 
arisen  from  mere  mistake.     Substantially  the  arbitrator 
has  decided  the  case. 


1847. 


Spooner 
Patne. 


Cresswell,  J.  The  arbitrator  has  substantially  de- 
<^  the  whole  matter  in  dispute.  He  has  determined, 
that,  upon  the  deed  produced  to  him  as,  and  admitted 
^  be,  the  deed  mentioned  in  the  submission,  the  plain- 
^was  not  liable  to  discharge  the  sum  thereby  secured. 


{a)  WUde,  C.  J,,  was  absent 
z  S 
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Patke.  Coltman,  J.,  now   delivered  the  judgmei 

court. 

This  was  a  motion  heard  before  my  broihc 
weU^  Williams^  and  myself,  for  a  new  trial, 
ground  of  misdirection,  and  for  improper  rec 
evidence.  The  court  were  of  opinion,  for  tb 
which  they  gave  on  the  hearing  of  the  motiQOi 
direction  of  the  jury  was  right,  but  took  tim* 
sider  whether  a  rule  should  be  granted  on  thi 
of  the  improper  reception  of  evidence. 

The  evidence  objected  to,  was,  that  of  tl 
writing  of  the  subscribing  witness  to  an  inck 
reference,  for  whom  it  was  alleged  that  no 
search  had  been  made,  to  render  such  evidenc 
sible.  We  have  since  seen  the  judge's  not 
which  it  appears  that  the  subscribing  witness  t 
denture  of  reference  was  the  son  of  the  defenc 
was  a  student  at  St.  George*s  Hospital,  where  I 
the  habit  of  attending  lectures ;  and  it  was  pre 
great  pains  h^d  been  taken  to  meet  with  him  ther« 
with  a  tttbpcma  having  attended  there  on  the  9 
17th,  19lh,  20th,  22nd,  and  25th  of  the  month 
many  hours,  for  the  purpose  of  serving  him, 
he  could  not  be  met  with.  Inquiries  were  also 
No.  1.  Clement  Street j  Pentonville^  where  he 
scribed  in  an  affidavit  to  have  lived,  and  also  at 
Denbigh  Street^  and  at  No.  7.  Belgrave  Square, 
places  he  had  formerly  lived,  but  he  could  no 
with  there.  It  was  further  proved  that  inqui 
been  repeatedly  made  at  his  father's  house,  and 
sitbpcena  had  been  shewn  to  his  mother  and 
but  no  information  could  be  obtained  from  tl 
appeared  farther,  that  a  summons  h^  been  t 
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before  Mr.  Justice  Erley  calling  on  the  defendant  to        I84<7. 

admit  the  execution  of  the  indenture,  or  declare  where        

C,  H.  Payne  (the  subscribing  witness)  was;  and  that  the       8«>onbb 
Attorney  attended  the  summons,  but  refused  to  give  any       Payne. 
information,  whereupon  the  summons  was  indorsed  by 
my  brother  Erie,  *^  No  order,  the  defendant  refusing 
to  give  information/' 

Under  these  circumstances,  we  think  that  all  the 
search  was  made  which  could  reasonably  be  expected, 
mild  that  the  judge  was  well  warranted  in  admitting  the 
proof  complained  of,  especially  considering  that  there 
was  reasooable  ground  for  thinking  the  witness  was  by 
collusion  kept  out  of  the  way  by  the  defendant,  in  order 
to  elude  the  justice  of  the  case ;  and  that  evidence  of  his 
luuidwriting  was  properly  admitted,  as  was  done,  under 
somewhat  similar  circumstances,  in  the  case  of  Burt  v. 

fValker.  (a) 

There  will,  therefore,  be  no  rule. 

Rule  refused. 

(a)  2  B.Sf  Aid.  697^ 


May  4. 


A  SSUMPSIT.    The  declaration  stated  that,  thereto-  The  addition 

fore,  to  wit,  on  the  1st  of  January.  1846,  in  con-  ®/^"^  °^ 
^  j^»  »  demurrer 

^ideration  that  the  plaintiff,  then  being  a  shepherd,  and  after  the  sig- 
nature of 
counsel^  does  not  make  a  demurrer  special. 
In  assuropait  on  a  gpecial  agreement^  the  defendant  pleaded  non  assumpsit^ 
iBd  a  speoal  pka  (going  to  the  whole  cau«e  of  action)^  to  which  the  plaintiff  de- 
murred.    At  the  trial  of  the  issue  of  fact,  a  verdict  was  found  for  the  plaintiff, 
with  5L  damages  ;  and  the  defendant  afterwards  obtained  judgment  on  the  de- 
amner  to  the  special  plea :  —  Held,  that  the  plaintiff  was  entitled  to  the  costs 
if  the  trisl  of  the  issue  of  fact. 
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1817.  accustomed  to,  niid  skilled  in,  the  care  of  sheep,  at  the 
request  of  the  defeiidant,  Imd  then  agreed  with  and 
promised  the  dei'eiidant  to  enter  into  his  the  defendant's 
AixATT.  service,  in  the  capacity  of  shepherd,  at  certain  wages, 
and  upon  certain  terms  then  agreed  upon  between  the 
plaintiff  and  the  defendant,  that  is  to  say,  at  or  for  the 
price  or  sum  of  505.  for  the  then  next  lambing  seasons 
for  five  weeks  next  ensuing  afler  the  28th  of  February 
then  next,  he  the  defendant  undertook  and  then  pro- 
mised the  plaintiff  to  permit  and  suffer  him  to  enter 
into  and  continue  in  his  the  defendant's  employ,  for  the 
said  time,  and  upon  the  terms  aforesaid:  that,  although 
the  period  and  term  for  and  during  which  he  the  plain* 
tiff  was  to  be  in  the  said  service  of  the  defendant  elapsed 
before  the  commencement  of  this  suit;  and  although 
he  the  phiintiff  had  always  been  ready  and  willing  to 
enter  into  and  continue  in  the  defendant's  service  in  the 
capacity  and  upon  the  terms  aforesaid ;  yet  the  defend- 
ant did  not  nor  would  employ  him  in  his  service,  but, 
on  the  contrary  thereof,  had  wholly  refused  to  permit 
the  plaintiff  to  enter  into  his  the  defendant's  service; 
and  that  thereby,  and  by  reason  of  the  premises,  the 
plaintiff  had  not  only  wholly  lost  and  been  deprived  of 
tlie  board  and  lodging,  profits,  emoluments,  and  ad- 
vantages which  might  and  otherwise  would  have  accrued 
to  him  from  being  in  the  defendant's  said  service,  but 
had  also  been  prevented  from  entering  into  and  accept- 
ing any  other  engagement  in  the  capacity  as-aforesaid; 
and  that  tiie  plaintiff  had  been  and  was,  by  means  of 
the  premises,  wholly  unemployed,  and  had  been  and 
was,  by  means  of  the  premises,  otherwise  injured  aod 
damnified,  &c. 

The  defendant  pleaded  —  first,  non  assumpsit — se- 
condly, that,  before  the  commencement  of  the  suit,  to 
wit,  on  the  1st  of  January^  JSd-G,  it  was  agreed  by  and 
between  the  plaintiff  and  the  defendant,  that  the  plain* 
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tiff  should  enter   into   the  defendanl*s   service   in  the        1817* 

capacity  of  shepherd,  at  certain  wages,  and  upon  cer-        

tain  terms,  that  is  to  say,  at  and  for  the  price  or  sum  of      ^i«arkb 
501  for  the  then  next  lambing  season,  for  five  weeks      Aixatt. 
Dexteosuing  after  the  28th  o{  February  then  next;  and, 
further,  that,  if  one  Griffin^  to  whom  the  plaintiff  then 
referred  the  defendant,  should,  within  a  reasonable  time 
then  next,  and  a  reasonable  time  before  the  commence- 
ffleot  of  the  said  lambing  season  as  aforesaid,  give  to 
the  defendant  a  character  of  the  plaintiff  as  a  shepherd, 
reisonably  unsatis&ctory  to  the  defendant,  it  should  be 
Itwrul  for  the  defendant,  by  giving,  within  a  reasonable 
time  after  the  making  of  the  said  agreement  between  the 
plamtiffand  defendant  as  aforesaid,  and  a  reasonable 
time  before  the  commencement  of  the  said  lambing  sea- 
son as  aforesaid,  notice  to  the  plaintiff  of  the  defendant's 
election  so  to  do,  to  put  an  end  to  and  make  void  the 
taid  agreement  (except  as  next  hereinafter  mentioned), 
sod  tiiat  thereupon  the  same  should  become  and  be 
Toid  to  all  intents  and  purposes,  except  that  the  plaintiff 
should  and  might  retain  to  and  for  his  own  use  a  sum 
of  money,  to  wit,  35.,  which  the  defendant  then,  to  wit, 
00  the  day  and  year  aforesaid,  paid  to  the  plaintiff  for 
and  in  the  name  of  enrnest-money  to  bind  the  said 
agreement  between  them ;   and,  in  consideration  that 
the  plaintiff  then  promised  the  defendant  to  perform 
and  fulfil  the  said  agreement  on  his  the  plaintifTs  part, 
the  defendant  then  promised  the  plaintiff  to  perform 
sod  fulfil  the  said  agreement  on  his  the  defendant's 
part,— which  was  the  same  promise  of  the  defendant  in 
the  declaration  mentioned  :  that  the  said  Griffin^  after- 
wards, and  before  any  breach  of  the  said  agreement, 
snd  within  a  reasonable  time  next  after  the  making  of 
the  agreement,  and  a  reasonable  time  before  the  com- 
mencement of  the  said  lambing  season  as  aforesaid,  to 
wit,  on  &Cf  did  give  to  the  defendant  a  certiiin  cha- 
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1 84*7.  racter  of  the  plaintiff  as  a  shepherd,  to  wit,  the  character 
following,  that  is  to  say,  that  the  plaintiflp  was  as  good  a 
shepherd  as  any  one  need  wish  to  have,  in  respect  of 
Allatt.  ^'^^  sl^''^  A"^  knowledge,  but  that  the  plaintiff  wai 
drunken  and  neglectful  of  his  duties  as  a  shepbeidi 
which  said  character  then  was  reasonably  unsatisfactorf 
to  the  defendant ;  that  the  defendant  thereupon,  tbeoi 
to  wit,  on  &c.  aforesaid,  did  elect  to  put  an  end  to  aod 
make  void  the  said  agreement,  except  as  before  in  the 
plea  mentioned,  and  did  give,  within  a  reasonable  tini 
after  the  making  of  the  said  agreement  between  the 
plaintiff  and  defendant  as  aforesaid,  and  a  reasonable 
time  before  the  commencement  of  the  said  lambing 
season  as  aforesaid,  notice  to  the  plaintiff  of  the  defend- 
ant's said  election  as  aforesaid,  and  did  then,  by  the  aid 
notice,  put  an  end  to,  and  make  void,  the  said  agreeneDty 
and  the  defendant's  said  promise  to  perform  the  same^ 
to  all  intents  and  purposes,  except  as  before  in  the  plei 
mentioned,  and  the  defendant  did  not  nor  would  em(d<7 
the  plaintiff  in  his  service,  and  had  wholly  refused  10 
permit  the  plaintiff  to  enter  into  his  the  defendant^ 
service,  as  he  lawfully  might  for  the  cause  aforesaid,-* 
which  was  the  same  alleged  breach  of  promise  in  the 
declaration  mentioned  —  verification. 

The  plaintiff  delivered  a  replication  and  demurrer  in 
the  following  form :  — 

*'  The  plaintiff,  as  to  the  plea  of  the  defendant  by  hio 

firstly  above  pleaded,  and  whereof  he  hath  put  himself 

upon  the  country  &c.,  doth  the  like :  And  the  plaintiSi 

as  to  the  plea  of  the  defendant  by  him  lastly  aboie 

pleaded,  says  that  the  said  last  plea  is  not  sufficient  in 

law. 

{Signed  by  coimsd] 

"  The  caifses  of  demurrer  to  the  defendant's  last  plea, 
arc,  that  the  said  plea  is  an  argumentative  denial  of  the 
promise  of  the  defendant  in  the  count  mentioned,  and 
amounts  to  the  general  issue^  and  neither  confesses  nor 
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aroids  the  promise  and  breach  of  promise  in  the  count        1847. 

mentioned}  but  attempts  to  annex  a  condition  to,  and  to 

set  up  a  totally  different  contract  and  promise  than,  the 

contract  and  promise  in  the  count  mentioned ;  and  that,      AllItt. 

inasmacb  as  the  aaid  last  plea  denies  the  promise,  and 

die  said  breach  tfaereoF)  in  the  count  mentioned,  as  therein 

laid  and  all^;ed9  the  said  last  plea  should  have  concluded 

to  the  ooantryy  and  'not  with  a  verification :  and  also 

tbat  the  said  last  plea  is  otherwise  uncertain,  informal, 

and  iDsofficiaDit.'* 

The  defendant  having  joined  in  demurrer^  the  de- 
awRer  came  on  for  argument  in  Hilary  term  last. 

Ckamidl^  Seijt,  for  the  defendant,  objected  that  it 
«tt  not  open  to  the  plaintiff,  on  this  demurrer,  to  urge 
u;  objections  to  the  plea  but  such  as  were  open  to  him 
on  general  demurrer. 

B^  Seijtj  contra^  submitted  that  this  in  reality 
wi8^  and  was  intended  as,  a  special  demurrer. 

Wilde,  C.  J.  This  is  clearly  a  general  demurrer 
only :  for,  though  special  causes  of  demurrer  are  stated, 
they  are  not  authenticated  by  the  signature  of  counsel. 

ByUi^  Serjt.,  admitting  that  the  plea  was  not  bad 
^  general  demurrer,  there  was  judgment  for  the  de- 
fendant. 

Upon  the  trial  of  the  issue  in  fact,  at  the  last  summer 
•ssizes  at  Northampton^  a  verdict  was  found  for  the 
plaintiff,  damages  5/.  On  tiie  taxation  of  costs,  the 
blaster  declined  to  allow  the  plaintiff  any  costs,  but  al- 
lowed to  the  defendant,  not  only  the  costs  of  the  demurrer, 
bot  also  the  general  costs  in  the  cause. 

Bj^Ies^  Serjt,  on  a  former  day  in  this  term,  obtained 
a  rule  calling  on  the  defendant  to  shew  cause  why  tliQ 
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taxation  should  not  be  set  aside^  and  the  masU 
liberty  to  review  his  taxation,  and  why  the  master 
not  tax  and  allow  to  the  plaintiflp  his  costs  oft 
casioned  by  the  issue  in  fact  joined  between  the 
and  why  such  last-mentioned  costs  should  not 
ducted  from  the  amount  of  the  defendant's  costs 
event  of  the  defendant's  costs,  after  such  taxati 
ceeding  those  of  the  plaintiff;  and  why,  in  o 
plaintiff's  costs  should  exceed  those  of  the  def 
the  defendant  should  not  pay  the  amount  of  si 
cess  to  the  plaintiff.  The  learned  seijeant  reliei 
Bird  V.  Higginson.  (a)  There,  to  a  declaration 
counts,  the  defendant  pleaded  two  pleas  to  th 
count,  and  one  to  the  second  count.  Issuei 
joined  on  one  plea  to  the  first  count,  and  on  the 
the  second  count :  the  other  plea  to  the  first  ecu 
demurred  to.  The  plaintiff  took  the  issues  of 
trial,  and  a  verdict  was  found  for  the  plaintiff 
issue  on  the  first  count,  and  damages  assessed,  i 
the  defendant  on  the  issue  on  the  second  count 
wards,  on  the  demurrer  to  the  other  plea  to  tl 
count,  the  defendant  had  judgment.  The  court  he 
the  plaintiff  was  entided  to  all  the  costs  of  the  t 
the  issue  on  which  he  had  succeeded,  includii 
addition  to  the  pleadings)  the  briefs,  witnesses,  &c. 
Denmarif  in  delivering  the  judgment, —  after  refer 
the  5th  section  of  the  4  Ann.  c.  16.  (&),  and  obs 


(a)  5  Ad.  Sf  E.  83.,  6  N.  Sf 

3f.791. 

(&)  The  4th  section  enables 

a  defendant   to   plead   several 

matters.     And  the  5th  enacts, 

*'  that,  if  any  such  matter  shall, 

upon   a   demurrer   joined,   be 

judged  insufficient,  costs  shall 

be  given  at  the  discretion  of 

the  court ;  or,  if  a  verdict  shall 

be  founds  upon  any  issue  in 


the  said  cause,  for  the ; 
or  demandant,  costs  t 
also  given  in  like  mano 
less  the  judge  who  tr 
said  issue  shall  certify  i 
said  defendant,  or  ten 
plaintiff  in  replevin,  bat 
bable  cause  to  plead  lucl 
which  upon  the  said  m 
be  found  against  him." 
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of  Jones  V.  Davies^a)^  Bartlett  v. 
I  Dayrel  v.  Briggs  (c),  Duberky  v.  Page  (rf), 
"Foster {e)^  and  //a//  v.  Cuibtisk{g)j — said: 
ses  shew  that  the  construction  and  practice 
ite  of  Anne  has  been,  to  give  the  plaintiff  his 
i  issues  found  for  hinii  whether  they  be  issues 
issues  of  law,  even  though,  upon  the  other 
judgment  be  such  as  that  the  defendant  has 
>a  the  whole  record:"  in  effect  over-ruling 
yer.{h) 

f  Serjt,  shewed  cause.  The  74th  rule  of 
Uf  2  fK  4f.  applies  only  to  issues  of  fact.  la 
Igginsonf  the  plaintiff  was  held  entitled  to 
r  the  5th  section  of  the  statute  oi  Anne.  [V. 
r.  What  difference  is  there  between  several 
acty  and  one  issue  of  fact  and  one  of  law  ?] 
Hgginson  is  in  conflict  with  several  previous 
»  and  has  never  been  acted  upon  in  this  court. 
Dn  of  the  court  on  the  special  plea,  shews  that 
ff  had,  in  truth,  no  cause  of  action  at  alL 
ij  should  he  have  costs  ? 

erjt,  in  support  of  his  rule,  submitted  that 
gginson  was  precisely  in  point,  and  was  con- 
;he  question. 

C.  J.  In  the  case  of  Bird  v.  Higginson^  — 
J  very  carefully  through  the  several  prior  au- 
iffirming  some  and  overruling  others,  —  the 
ueen's  Bench  came  to  a  very  deliberate  deter* 
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mination  that  the  plaintiff,  under  circumstances  v< 
nearly  parallel  with  those  of  the  present  case,  was  entit 
to  all  the  costs  of  the  trial.  It  would  be  very  inconvoue 
if,  after  that  express  and  maturely  considered  judgaie 
we  should  come  to  a  different  conclusion*  I  thenR 
think,  in  deference  to  that  decision,  that  the  pren 
rule, —  so  far  as  it  seeks  that  the  plaintiff  may  be  alkm 
the  costs  of  the  issue  upon  which  he  has  succeeded^- 
ought  to  be  made  absolute.  If,  however,  this  case  k  I 
depend  (as  I  think  it  does)  upon  the  statute  of  AmUf 
doubt  whether  the  plaintiff  is  entitled  to  the  latter  bnmd 
of  his  rule,  viz.  that  such  costs  may  be  deducted  fioB 
the  defendant's  costs,  or  the  excess  (if  there  be  any)  pud 
to  the  plaintiff. 


The  rest  of  the  court  concurring, 

# 

Rule  absolute  to  review  the  taxation,  <' and  that tk 
master  do  tax  and  allow  to  the  plaintffhv 
costs  of  and  occasioned  by  the  trial  of  the  ifise 
in  fact  joined  between  the  said  parties.'' (ff) 


(a)  See  Gregory  v.  The  Duke  of  Brunswick^  mUi,  VoL  HL 
p.  481. 
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PfliLLiPS  and  Another  v.  Nairnb  and  Another. 


2^HIS 


May  8. 


was  an  action  upon  a  policy  of  insurance  upon  A  policy  con- 

the  ship  Broxboumbury^  from  London  to  Bombay  and  ^^"^"  * 

clause  that 
Qmo,  and  thence  back  to  London.     By  a  clause  in  the  the  ship  was 

policy  (which,  in  other  respects,  was  in  the  ordinary  to  be  */  allow- 

fonn),  the  ship  was  allowed  to  be  seaworthy  for  the  then  ^^^y^jj-  ^^  " 

present  voyage.     The  declaration  averred  a  total  loss  the  voyage." 

by  the  perils  and  danjrers  of  the  seas,  and  the  violence  ^^  ^°®  ^  , 
'         .  °  course  of  the 

or  the  winds  and  waves.  voyage,  she 

The  defendants,  traversing  the  total  loss  as  alleged,  ™et  with  a 

_.:  1  -^  J   •  *  *.  violent  storm, 

piid  50  per  cent,  into  court.  ^^  ^^^^^^  ^^^ 

At  the  trial,  before  Erle^  J.,  at  the  sittings  in  London  was  much 

ifier  Trinity  term,  1846,  the  following  facts  appeared  ^^aged,  and 

rm  oohged  to  put 

ffl  evidence :  —     The  Broxbournbury^  which  was  built  j^to  the  Mau- 

in  1812,  and  underwent  extensive  repairs  in  1839  and  ritiua.    On 

1B40,  sailed  from  London  in  January ^  184' 2,  arrived  at  ^j^^^  it  was 

iowhayiti  June^  and  proceeded  on  her  homeward  voyage  found  that 

00  the  22nd  of  March,  1843.     In  the  month  oi  April,  '^^  *^*P     . 

^  met  with  a  violent  storm,  by  which  she  received  veryextensive 

niQch  damage,  and  was  obliged,  in  consequence,  to  put  repairs  to 

make  her  sea- 
worthy, and 
^  the  cost  of  such  repairs  would  exceed  her  value  when  repaired :  that  many 
^  the  beams  were  broken^  and  many  of  the  bolts  and  fastenings  loosened ; 
*M  duty  the  vessel  being  old,  and  in  many  parts  decayed,  the  decayed  parts 
^Qold  not  be  again  made  use  of^  as  they  would  not  bear  re-bolting,  but  would 
^^^pm  to  be  replaced  with  new  timbers. 

la  an  action  upon  the  policy,  averring  a  total  loss  by  a  peril  insured  against, 
^  judge  left  it  to  the  jury  to  say  whether  the  costs  of  the  repair  of  the  damage 
^riflDg  from  the  perihi  insured  against  would  have  been  greater  than  the  value  of 
^  ship  when  repaired ;  telling  them,  that,  if  they  were  of  that  opinion^  they 
4oiiki  find  for  the  plaintiff,  —  which  they  did  :  — 

Held,  that  this  was  a  correct  direction,  and  the  verdict  warranted  by  the 
^^idence ;  tor  that  the  judge  was  not  bound  to  tell  the  jury,  that,  in  considering 
4le  repairs  that  were  necessary,  they  must  exclude  from  dieir  estimate  all  such 
'^Dairs  as  were  rendered  necessary  by  the  decayed  state  of  the  ship. 
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18i7.        into  the  Manritim.     On  examination  of  the  vessel  th  ^ 

—        it  was  found  that  very  extensive  repairs  would  be  ne^ 

PniLMPs      stivy^  in  order  to  render  her  seaworthy ;  that  many 

Nairnji.      1*61^  beams  were  broken,  and  many  of  the  bolts    ai 

fastenings  loosened  ;  and  that,  the  vessel  being  old^  anc 

in  many  parts  decayed,  the  decayed  parts  could  not  h 

again  made  use  of  (as  they  would  not  bear  re-bolting)^ 

but  required  to  be  replaced  with  new  timber. 

It  also  appeared,  that,  before  the  commencement  of 
the  voyage,  a  number  of  additional  knees  had  been  plaeed 
all  over  the  vessel,  for  the  purpose  of  strengthening  herp 
which  had  caused  her  beam-ends  to  be  so  much  per- 
forated by  the  numerous  bolts  passing  through  thenif 
that  it  was  impossible  to  re-fasten  the  ship  with  the 
same  beams.  The  topsides,  it  appeared,  were  also  old 
and  much  decayed,  the  bolt-holes  enlarged,  and  the 
fastenings  generally  loosened,  so  that  new  topsides 
would  have  been  necessary.  There  was,  however,  en* 
dence  to  shew  that  this  arose  from  the  straining  and 
working  of  the  ship  in  the  storm ;  and  that,  but  far 
that  cause,  she  might  have  performed  the  voyage  in 
safety. 

The  admitted  value  of  the  ship  was  5500/.,  and  there 
was  evidence  that  the  repairs  necessary  to  enable  her 
to  prosecute  the  voyage  would  have  cost  about  4000^ 
which  would  be  more  than  her  value  when  repaired. 

On  the  part  of  the  defendants,  it  was  contended,  that] 
notwithstanding  the  clause  of  warranty  in  the  policj] 
the  underwriters  were  not  liable  in  respect  of  such  it 
pairs  as  were  rendered  necessary  by  the  decayed  stati 
of  the  ship,  but  only  in  respect  of  damage  strictl; 
occasioned  by  perils  of  the  sea. 

The'  learned  judge  left  it  to  the  jury  to  say  whethc 
the  cost  of  the  repairs  of  the  damage  arising  from  tli 
perils  insured  against,  would  have  exceeded  the  vale 
of  the  ship  when  repaired ;  telling  them,  that,  if  th( 
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Were  of  opinion  it  would,  the  plaintiflTs  were  entitled  to  j  847. 

^  verdicts  

The  jury  thereupon  returned  a  verdict  for  tlie  plain-  VmusiTs 
tifi|  damages,  5000/.,  as  for  a  total  loss. 


lie  AUomey-Generalj  in  Michaelmas  term  last,  ob* 
taioed  a  rule  nisi  for  a  new  trial,  on  the  grounds  of 
liidirection,  and  that  the  verdict  was  against  the  weight 
of  efidence.  He  referred  to  Htfde  v.  The  Louisiana 
SkUbwarance  Company  {a\  and  Parfitt  v.  Thompson,  (b) 

Sir  F.  Tkniger^  ChanneUand  Shee,  Serjts.,  and  Greeii'- 
imc^  in  Hilary  term  last,  shewed  cause*  The  point 
soogbt  to  be  oiade  in  this  case,  does  not  properly  arise 
■poo  the  facts  that  were  before  the  jury.  The  Brox^ 
tovmbiay  was  about  thirty  years  old  at  the  time  the 
policjr  was  effected;  and  she  was  classed  as  high  at 
XAyTi  as  a  vessel  of  her  age  could  be.  The  evidence 
ibewed  clearly  that  she  had  received  irreparable  damage 
doriog  the  storm  which  she  encountered  on  her  home- 
^fvi  voyage :  and  that  the  estimated  repaii*s  hnd  been 
f^ndered  necessary  solely  by  sea-damage.  The  direc- 
tion of  the  learned  judge,  therefore,  was  perfectly  cor- 
^tt,  and  the  conclusion  to  which  the  jury  came,  fiiiiy 
vvnnted  by  the  evidence.  They  expressly  found  tliut 
the  ship  was  seaworthy  at  the  time  she  started  from 
Au&i ;  but  that  they  could  not  say  whether  or  not  she 
^  10  at  the  commencement  of  the  hurricane.  [  Maule,  J. 
Attorning  that  the  evidence  shewed  that  the  vessel  had 
iMived  no  damage  that  was  not  the  result  of  the  perils 
of  the  sea,  the  direction  was  undoubtedly  right.]  The 
letnied  judge  was  not  bound,  upon  this  policy,  to  tell 


V, 

Nairnk* 


(<)  3  Miuon,  9,1.,  1  Mat' 
Ha,  N.  S.  410.,  cited  in  2 
KttpiOM  Insurance,  2ud  edit. 

VOL.  IT.  —  C.  B. 


(6)  13  3f.  <5'  W.  392. 
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the  jury  to  distinguish  between  those  repairs  tliat  wen 
rendered  necessary  by  sea^amage,  and  those  that  wer 
occasioned  by  the  decayed  state  of  the  ship's  timbers 
The  object  of  the  underwriters  is,  to  take  the  opioioi 
oFthe  court  upon  the  stipulation  in  the  policy,  that  th( 
ship  was  to  be  allowed  to  be  seaworthy  for  the  voyage 
The  effect  of  the  stipulation  is,  to  relieve  the  ownej 
from  the  implied  warranty  of  seaworthiness.    [^MauUf  J 
That  stipulation  does  not  make  the  ship  less  seawortbj 
than  she  would  have  been  if  the  words  had  not  been 
found   in  the  policy.     If  they  had  not  been   inserted, 
and  there  had  been  no  plea  of  unseaworthiness,  the 
learned  judge  would  have  told  the  jury  that  the  ship, 
for  the  purposes  of  the  action,  must   be  taken  ooq« 
clusively  to  have  been  seaworthy.]     Precisely  so.    The 
stipulation  excludes  the  objection  of  unseaworthiness. 
It  seems  to  have  been  first  introduced  in  consequenoe 
of  the  decision  in  Mtik  v.  Roebuck  (a),  in  1769.    Primi  ' 
facie^  every  ship  is  to  be  taken  to  be  seaworthy ;  Pwixr 
V.  Pott$  (b) ;   Franco    v.  Latouche.  (c)      There  ifl^  in 
truth,  no  distinction  between  this  and  the  old  form  of 
policy,  unless  something  more  than  seaworthiness  is  lo 
be  implied  here.     iMaule,  J.     There  is  this  difference, 
that,  in  the  ordinary  form,  unseaworthiness  woold  be  i 
good  plea ;  and  here  it  would  not]     ParfiU  v.  'Ihmf' 
son  (d),  in  effect,  decides  this  case.     There,  in  assuropiit 
against  the  underwriters  of  a  policy  of  insurance,  fort 
total  loss,  the  declaration  stated   that  the  defendants 
agreed  that  the  ship  should  be   considered,  and  W 
thereby  allowed,  to  be  seaworthy  in  her  hull,  tackle^ 
and  materials,  for  the  voyage,  —  the  assured,  declaringf 
that,  to  the  best  of  their  belief,  and  according  to  tbeir 
knowledge  and  information,  the  ship,  at  the  time  of  tbe 
insurance,  was  in  all  respects  seaworthy  for  the  voyage: 


(a)  1  Marshall  on  Insur* 
.wcf,  2nd  edit,  p.  l6l.,  1  Park, 
Ins.  6th  edit  p.  290. 


(b)  3  Dow,  93. 
I'yrteh.  ^  6 
13  M.  ^^  W.  39i. 


(c\  l)tr%ch.  S^  Or.  401. 


10  VICTORIA. 


S47 


it  then  allied  the  efiecting  of  the  policy,  and  stated 

tbat  the  Tessei,  during  her  Toyage,  by  stormy  winds 

aod  tempestuous  weather,  and  by  the  force  and  violence 

of  the  winds  and  waves,  became  leaky,  strained,  riven, 

•lid  damaged,  insomuch  that,  by  means  thertof,  it  be- 

cme  oeoessary  for  her  preservation  for  her  to  sail  to 

the  nearest  port  of  safety ;  that  she  accordingly  sailed 

to  the  nearest  port  of  safety,  to  wit,  the  harbour  of 

Qmbia;  that,  on  her  arrival  at  Gambia^  she  was  unfit  to 

piOKcate  her  voyage,  unless  great  repairs  were  done 

ipoD  her;  that  such   repairs  could  not  be  done  at 

Gmiia;  that  it  was  not  possible  to  obtain  any  repairs 

idkient  to  enable  her  to  proceed  on  her  voyage,  or  to 

proceed  to  any  other  port  to  be  repaured ;  that  it  became 

opedient  and  necessary  to  abandon  the  voyage  and  to 

•dl  the  ship ;  that  the  ship  was  sold ;  that,  by  means  of 

Ae  premises,  the  voyage  was  not  performed,  and  the 

vcwl  was  wholly  lost  to  the  plaintiff:  and  it  was  held 

^hit,  whether  the  loss  of  the  vessel  was  occasioned  by 

iQiieaworthiness,  or  by  perils  of  the  sea,  the  defendants 

*eie  bound  by  their  admission,  and  could  not  dispute 

the  seaworthiness.     It  was  there  urged  in   argument 

Ait  <*  the  learned  judge  {Patteson,  J.)  misdirected  the 

jury  when  he  stated  to  them  that  the  defendants'  admis- 

•ioo  of  seaworthiness  precluded  them  from  relying  upon 

the  bet  of  her  unseaworthiness  as  an  answer  to  the'action ; 

fi)r,  that  admission  was  intended  to  operate  only  in  the 

event  of  the  loss  happening  from  the  perils   insured 

tgunst;  but,  if  the  loss  was  occasioned  by  unseaworthi- 

ieiB  Itself  the  defendants  could  not  be  prevented  by 

their  admisuon  from  setting  up  the  fact  of  her  being 

inseawortby,  as  an  answer  to  the  action."    But  Pollock^ 

GL  B.,  said :  '*  I  cannot  assent  to  the  construction  of 

the  defendants'  admi^ion  of  seaworthiness,  which  has 

been  contended  for.     It  seems  to  me  that  that  admission 

^ares  for  all  purposes,  and  amounts  to  a  dispensation 
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of  the  usual  warranty  of  seaworthiness.  I  cannot  think 
the  parties  intended,  that,  if  the  unseaworthiness  alone 
were  the  cause  of  the  loss,  the  plaintiff  should  have  no 
right  to  recover.  It  appears  to  me,  that,  if  the  vessel 
had  foundered  in  a  perfectly  calm  sea,  from  a  leak 
occasioned  by  rottenness,  on  the  day  after  the  policy 
was  effected,  the  underwriters  would  have  been  liable.* 
^MauUf  J.  The  stipulation  in  question  does  not  import 
any  particular  slate  of  repair ;  but  that,  whatever  may 
be  her  state  of  repair,  the  ship  is  to  be  considered  as 
seaworthy  —  not  that  all  her  timbers  are  sound,  but 
that  she  is  seaworthy.  Suppose  the  ship  had  gone  down 
without  any  visible  cause  ;  would  It  have  been  open  to 
the  underwriters  on  such  a  policy  to  say  that  the  loss 
arose  from  natural  decay?  If  the  evidence  raised  the 
question,  the  proper  mode  of  directing  the  jury,  I  ap* 
prehend,  would  be,  that,  if  the  vessel  was  so  damaged 
by  a  peril  of  the  sea,  tliat  she  could  not  prosecute  her 
voyage  without  an  expenditure  of  money  exceeding  her 
value  when  repaired,  then  they  must  find  a  total  loss.] 
That  would  be  a  much  more  favourable  direction  ibr 
the  plaintiffs  than  that  which  the  jury  in  this  esse 
actually  did  receive.  A  loss  arising  from  the  worm-^ 
Rohl  V.  Parr  {a) — or  from  rats  eating  holes  in  the  ship's 
bottom  —  Hunter  v.  Potts  {b)  —  is  not  within  the  perils 
insured  against  by  the  common  form  of  policy*  Bot  a 
loss  arising  from  a  capture  by  pirates  —  Pickerit^  ▼• 
Barkley  (c)  —  or  by  a  vessel  mistaken  for  an  enemy  — 
Hagedorn  v.  Whitmore  (rf)  —  or  from  an  accidental 
collision  —  Buller  v.  Fisher  (^),  Smith  v.  ScoU  (j)  —of 
from  the  ship  being  sunk  at  sea  by  another  ship  6ring 
upon  her,  supposing  her  to  be  an  enemy  —  Culler  v* 
Butler  (Ii)  —  is  within  the  policy.    \Matde^  J.   In  Ato" 


(fl)  1  Esp.  N.  P.  C.  445. 
(hS  4  Campb.  203. 
(c)  2  Roll.  Mr.  248.^  trans. 
lated,  16  Vin.  Abr.  20S,  pi.  10. 


(</)  1  Stark.  iV:  P.  C.  157. 

e)  3  E9p.  N.  P.  C.  67. 
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Udman  (a),  the  captain  of  a  Spanish  ship,  in  order 
event  a  quantity  of  dollars  from  falling  into  the 
)  of  an  enemy,  by  whom  he  was  about  to  be  at- 
J,  threw  them  into  the  sea,  and  was  immediately 
3iptared :  in  an  action  upon  a  policy  of  insurance 
Spanith  property,  subscribed  by  British  under- 
B,  who,  at  the  time  of  effecting  the  policy,  knew 
be  assured  were  Spaniards^  and  that  Spain  was  at 
ith  the  state  to  which  the  capturing  vessel  belonged, 
held  that  this  was  a  loss  by  jettison,  that  term  in 
7f  of  insurance  signifying  any  throwing  overboard 
cai^  for  a  justifiable  cause, —  that  it  was  a  loss 
nnies, — and  that,  if  not  by  jettison,  in  the  strictest 
it  was  something  of  the  same  kind,  and  therefore 
within  the  words  <^all  other  losses  and  misfor- 
'    Wherever  the  sea  itself  is  the  immediate  cause 
loss,  though  something  else  may  have  contributed 
t  b  within  the  policy.     In  Phillips  v.  Barber  (i), 
was  an  action  upon  a  policy  on  ship,  in  tlie  usual 
for  twelve  months,  at  sea  and  in  port,  the  loss 
1  in  the  first  count  was —  that,  the  ship  having 
I  at  the  harbour  of  St,  Johv,  New  BruTiswict,  and 
'ged  her  cargo,  it  became  necessary  to  place  her, 
le  was   accordingly  placed,  in   a  graving-dock, 
to  be  repaired,  and  near  to  a  certain  wharf  in  the 
^-dock ;  and  that,  whilst  she  was  there,  by  the 
e  of  the  wind  and  weather,  she  was  thrown  over 
'  side,  whereby  she  struck  the  ground  with  great 
e,  and  was  bilged,  &c.     Upon  demurrer  to  this 
it  was  held  that  this  was  a  loss  within  the  general 
of  the  policy,  '^ali  other  perils,  losses,  and  mis- 
s,"  &c.,  for  which  the  underwriters  were  liable. 
was  a  second  count  alleging  a  loss  by  perils  of 
generally,  to  which  the  general  issue  was  pleaded. 
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Upon  the  trial  of  that  issue,  the  fiicts  proved  were  the 
same  as  those  stated  in  the  first  count,  with  the  ad- 
dition that  there  was  between  two  and  three  feet  depth 
of  water  in  the  graving-<lock,  at  the  time  the  ship  wai 
blown  over.  Upon  a  motion  to  enter  a  verdict  for  the 
plaintiff  bn  the  second  count  upon  this  evidence^  the 
court  held  with  the  utmost  distinctness  that  this  was  not 
a  loss  by  perils  of  the  sea, — distinguishing  the  case  of 
Fletcher  v.  Inglis  (a),  on  the  ground  that  **  the  ship  there 
was  in  the  ordinary  course  of  her  voyage  when  the 
damage  happened,  which  was  not  the  case  here.**]  In 
Walker  v.  Maitland  {Jb\  it  was  held  that  the  underwriters 
are  liable  for  a  loss  arising  immediately  from  a' peril  of 
the  sea,  but  remotely  from  the  negligence  of  the  master 
and  mariners.  Abbott^  C.  J.,  there  says :  ^*  The  im* 
mediate  cause  of  the  loss  was  the  violence  of  the  winds 
and  waves.  No  decision  can  be  cited,  where,  in  such  a 
case,  the  underwriters  have  been  held  to  be  excused  in 
consequence  of  the  loss  having  been  remotely  oocasiooed 
by  the  negligence  of  the  crew.  I  am  afraid  of  laying 
down  any  such  rule ;  it  will  introduce  an  infinite  noodier 
of  questions,  as  to  the  quantum  of  care  which,  if  osedi 
might  have  prevented  the  loss.  Suppose^  for  instance 
the  master  were  to  send  a  man  to  the  maat-head  to  look 
out,  and  he  falls  asleep,  in  consequence  of  whidi  the 
vessel  runs  upon  a  rock,  or  is  taken  by  the  enemy;  io 
that  case  it  might  be  argued,  as  here,  that  the  loss  was 
imputable  to  the  negligence  of  one  of  the  crew,  and  that 
the  underwriters  were  not  liable.  These  and  a  varietj 
of  other  such  questions  would  be  introduced,  in  case 
our  opinion  were  in  favour  of  the  underwriters.  I  can* 
not  distinguish  this  case  from  that  of  Busk  v»  Hie  Bm/d 
EjTckange  Assurance  Company  {c) :  there,  the  immediate 
cause  of  the  loss  was  fire,  produced  by  the  negligence 


(a)  2  B.  6(  Aid.  Si5. 
(6)  5B.S^AId.  171. 


(c)  2B.SsAhL  7$. 
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of  one  of  the  crew ;  yet  the  nnderwritero  were  held  to        1847. 
be  liibk.    Here^  the  winds  and  waves  caused  the  loss,       »— 
bat  tbejr  woald  not  have  produced  that  eflect,  unless      ^bilum 
there  had  been  neglect  on  the  part  of  the  crew.    I  think      Nabick. 
the  nnderwriters  are  liable."     And  Bayley  and  Hoi- 
Tpjfd^  JJ.9  concurred.     To  apply  that  doctrine  here : 
suppose  the    Broxboumbufy  had  gone    down  in   the 
hurricanei  which  a  stouter  vessel  would  in  all  proba- 
bility have  ridden  out  in  safety,  would  not  that  have 
desrly  been  a  loss  by  the  perils  of  the  sea  ?    Or,  sup- 
pose she  had  sunk  in  shallow  water,  where  she  might 
lure  been  weighed  at  small  expense,  and  repaired,  if  a 
itoiit  and  good  ship ;  but,  in  consequence  of  the  decayed 
itite  of  her  timbers,  she  could  not  be  raised  so  as  to  be 
Bsde  serviceable ;  would  not  that  equally  have  been  a 
tolal  loss  by  a  peril  insured  against  ?    The  underwriters 
bievall  the  circumstances  relating  to  the  ship  —  her  age, 
isd  the  repmrs  that  had  been  done  on  her :  and,  though 
kr  timbers  might  have  been  somewhat  decayed,  if  she 
U  not  enconntered  the  hurricane,  it  is  highly  probable 
thittbey  would  have  enabled  her  to  reach  her  destination 
is  lifety.    In  Somes  v.  Sugrue  (a),  a  ship  was  disabled  at  a 
pliee  where  she  could  only  be  repaired  at  such  an  expense 
M  BO  prudent  man  would  have  been  justified  in  incur- 
ring; and  that  was  held  to  be  a  total  loss  by  perils  of  the 
Mt.  Tlie  point  now  in  question  was  expressly  decided  in 
a  caie  of  Peele  v.  The  Merchant^  Itmuratue  Company  (A), 
befcre  the  circuit  court  of  the  United  States  for  the  dis- 
^  of  Massachusetts.    There,  at  the  time  of  sailing  on  a 
^'oyige  from  New  York  to  Otra^ooj  the  vessePs  "  lx>ttom 
*si  a  little  worm-eaten,  but  she  was  a  staunch,  tight, 
^  strong  vessel."     She  was   compelled  to  put  into 
^V^m  in  a  damaged  state,  where,  in  the  opinion  of  the 

fjO  ^  CSiP.  276.  N.S.  410;  cited  in  2  PhUUpf 

(v  ^  Jdwmt  87.,  1  Martin,     on  Insurance^  2nd  edit  p.  2iy. 
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master  and  other  masters  of  vessels,  it  would  have  oo 
more  than  her  value  to  repair  her ;  and  she  wa&  acoor 
ingly  sold,  and  the  assured  upon  her  abandoned  to  tl 
underwriters.  A  question  was  made  whether  the  r 
pairs  rendered  necessary  on  account  of  the  vesae 
being  worm-eaten,  should  be  included  in  the  estimate 
the  expense  of  repairs,  by  which  the  loss  should  be  c 
termined  to  be  partial  or  total.  The  jury  were  told  (4 
**  that,  if,  in  calculating  the  repairs,  they  believed  a 
were  necessary  on  account  of  injuries  received  fix 
worms,  prior  to  the  vessel's  sailing,  the  expense  of  sii 
repairs  should  not  be  included  in  the  estimate."  Ai 
Mr.  Justice  Livingston  gave  the  opinion  of  the  ooor 
that  this  direction  to  the  jury  was  wrong.  He  ctta 
MiUar{b\  for  the  doctrine  that  the  underwriter  ^i 
responsible  for  pre-existent  defect*  unless  it  goes  so  fti 
as  to  make  the  ship  not  seaworthy."  Mr.  Jaitice 
Livingston  proceeds :  *^  It  may  seem  hard  to  hold  an 
insurer  liable  for  the  defective  nature  of  the  thing  in- 
sured ;  but,  so  long  as  the  subject  is  seaworthy,  is  it  not 
a  part  of  his  contract,  that,  in  case  of  accident,  he  will 
defray  all  the  expenses  of  placing  her  in  statu  quo?  If 
she  be  injured,  the  repairs^ being  rendered  necessary  by 
a  peril  insured  against,  they  ought  to  be  made,  withoat 
any  other  examination  as  to  her  antecedent  state,  except 
to  determine  the  fact  of  her  being  seaworthy.  I  adopt 
as  a  general  rule,  that,  if  the  old  injuries  are  such  as  to 
render  the  vessel  innavigable,  no  deduction  is  to  benuuk 
on  that  account  from  the  cost  of  repair."  The  principle 
laid  down  in  that  case  is  not  at  all  impugned  by  that  of 
Hifde  V.  The  Louisiana  State  Insurance  Company,  (c) 


The  Attorney 'GaieraU  Bylcsj  Serjt,  and  James  Wilde 
in  support  of  the  rule.     To  entitle  the  assured  to  re- 
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co?er  OS  for  a  total  loss  in  this  case,  there  must  have 
been  a  total  loss  by  the  perils  of  the  sea.  And  it  makes 
no  diffisrence  that  this  is  a  valued  policy  :  Allan  v.  Su-- 
gme.  {a)  [^Matdej  J.  That  is  a  point  too  well  esta- 
Uislwd  to  be  contested.]  The  evidence  conclusively 
ibeired  that  the  rotten  ai^d  decayed  state  of  the  ship's 
tinbersy  and  not  a  sea  peril,  was  the  proximate  cause  of 
At  loss.  The  learned  judge  was  clearly  wrong  in  his 
oomtmctioD  of  the  warranty  contained  in  this  policy. 
It  is  not  a  warranty  of  actual  continuing  seaworthi(iess : 
it  b  merely  intended  to  get  rid  of  the  effect  of  the  non- 
eomplianoe  with  the  implied  warranty  that  attaches  to 
every  policy :  it  is  not  a  warranty  that  the  vessel  shall 
betaken  to  be  seaworthy  during  the  voyage;  but  that 
ike  shall  be  considered  as  seaworthy^*  the  voyage.  It 
ill  in  truth,  as  has  been  already  remarked  by  Mr.  Justice 
HaJe^  the  same  as  an  ordinary  policy,  without  a  plea 
of  nmeaworthiness.  The  only  consequence  of  a  non- 
compliance with  the  implied  warranty,  is,  that  the  risk 
iKver  attaches.  That  being  sO|  the  learned  judge  who 
tried  the  cause  was  clearly  wrong  in  treating  the  stipu- 
litioo  as  a  conclusive  admission  of  seaworthiness.  The 
■tttore  of  tlie  risk  incurred  by  the  underwriters  is  in  no 
^Icgree  varied.  Tliey  are  not  liable  for  a  loss  arising 
^n  rotten  and  decayed  timbei*s.  Put  the  case  of  a 
^f^tsel  in  a  decayed  state  sailing  on  a  foreign  voyage, 
lod  coooontering  a  storm  in  which  she  springs  a  mast : 
Pttttiif  into  a  port  to  repair  the  disaster,  she  is  sur- 
veyed, and  found  to  be  so  completely  rotten  as  to  be 
iocipable  of  proceeding  on  the  voyage :  in  that  case, 
^  onderwriters  would  clearly  be  liable  only  in  respect 
rftbe  damage  done  to  the  mast;  but,  if  the  direction  in 
tbii  case  be  correct,  they  would  be  liable  to  the  extent 
if  the  full  value  of  the  ship.    In  the  case  of  a  partial 
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loss,  it  is  admitted  that  rotten  timbers  are  to  be 
placed  at  the  expense  of  the  owners.  Is  it  to  be 
that  this  rule  holds  good  only  until  you  get  to  tlu 
value,  and  that  then  the  whole  is  cast  upon  the  ui 
writers  ?  [Matde^  J«  In  the  case  of  a  partial  \<m 
doubt  there  may  be  repairs  for  which  the  underwi 
are  not  liable,]  Why  should  a  different  rule  previ 
the  case  of  a  constructive  total  loss?  [Mmie^  J.  liH 
ever  adjective  you  prefix,  it  is  still,  in  contemplatii 
law,  a  total  loss ;  though,  in  realityi  there  is  no 
thing  in  rerum  naturd  as  a  total  loss  or  destmctk 
matter,  however  it  may  change  its  form  and  subatai 
By  the  contract  they  have  entered  into,  the  underwi 
have  engaged  tliat  they  will  not  plead  unseaworthii 
and  that  they  will  indemnify  the  assured  against 
damage.  [Maide^  J.  Against  loss  by  perils  of  the  w 
whether  sea-damage  or  not.]  The  perils  of  the  set 
not  occasion  the  loss  of  this  ship,  but  merely  expi 
her  rottenness.  In  the  case  of  a  loss  occasionad  bj 
worm,  or  by  rats,  the  injury  would  not  have  beeo 
curred,  unless  the  vessel  had  been  upon  the  sea; 
the  loss  is  not  a  loss  by  a  peril  of  the  sea  for  which 
underwriter  is  liable.  The  efiect  of  unseawortbina 
well  illustrated  by  the  dictum  of  Lord  EUenboroMg 
fVeddeiburn  v.  Bell,  (a)  In  Livie  v.  Janson  (i), 
American  ship,  insured  from  New  York  to  LondotifX 
ranted  free  from  American  condemnation^  —  having 
the  purpose  of  eluding  her  national  embargo,  sUp 
away  in  the  night, — was,  by  force  of  the  ice,  wind, 
tide,  driven  on  shore,  where  she  sustained  only  pa 
damage,  but  was  seized  the  next  day,  and  afterwa 
with  great  difficulty  and  expense,  got  off,  and  fin 
condemned  by  the  American  government,  for  breac 
the  embargo:  and  it  was  held,  that,  as  there  was  i 
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ffliteljr  a  Mai  loss  by  a  peril  excepted  out  of  the  policy, 
tbe  assored  could  neither  recover  for  a  total  loss,  nor 
Ibr  soy  previous  partial  loss  arising  from  the  stranding, 
&&!  which  in  the  event  became  wholly  immaterial  to 
tbe  assured.     And  in  Green  v,  ElmsUe  (a),  a  ship,  in« 
sored  against  capture  only,  was  driven   by  a  gale  of 
vifid  on  the  enemy's  coast,  and  there  captured ;  and 
Lord  Kenjfon  held  that  it  was  clearly  a  loss  by  capture, 
and  Dot  by  perils  of  the  sea,  although   the   perils  of 
tbe  sea  had  driven  the  vessel  within  the  influence  of 
tbe  peril  of  capture.     In  PhilUps  on  Insurance,  • —  a 
vork  of  oonaiderable  authority  in  the  American  courts, 
—tbe  learned  author,  afler  referring,  amongst  others, 
to  the  case  of  Peele  v.  The  Merchants*  Insurance  Com' 
Vay^  observes :  — "  The  doctrine  on  this  subject  is 
Bxve  satis fiietorily  laid  down  in  a  Loumana  case.     A 
steam-boat  insured  was  damaged,  by  running  foul  of 
uotber,  so  that  it  would  cost  more  than  she  was  worth 
to  repair  ber  and  make  her  seaworthy ;  but  the  expense 
of  the  repaurs  of  the  damage  done  would  not  be  equal 
to  half  of  the  amount  at  which  she  was  insured  in  the 
policy.   Had  the  accident  not  happened,  the  boat  might 
lutve  run  in  the  route  in  which  she  then  was,  eighteen 
QMNiths.     Mr.  Justice  Porter^  giving  the  opinion  of  the 
ooQrt,  said  — '  We  apprehend  the  rule  to  be,  that,  in 
esse  an  injury  is  received  by  an  old  decayed  vessel, 
*bich,  independmit  of  the  accident,  might  have  run  for 
tone  time ;  if  the  repairs  cannot  be  put  on  her  in  such 
*maoner  that  the  unsound  part  can  be  used  as  formerly, 
vitbout  an  expense  equal  to  one  half  of  the  value,  or, 
io  other  words,  where  the  injury  which  the  insurers 
are  obliged  to  make  good,  is  the  cause  of  the  decayed 
parts  requiring  repairs,  that  then  the  assured  may  aban- 
don.   But,  if  repairing  the  injury  which  has  arisen  from 
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(a)  Peofo,  AT.  P.  C.  218.,  cited  12  EoH,  651.  653. 


SS6 


EASTER  TERM, 


1847. 

Phillips 
Nairnb. 


one  of  the  perils  insured  against  will  replace  her  in  t 
same  situation  she  was  in  before,  no  matter  bow 
sound  all  the  other  parts  may  be,  then  the  assured  s 
not  have  this  right ;  for,  all  that  they  can  ask  is, 
the  boat  may  be  placed  in  statu  qiw.  Tlie  underwrites- 
are  not  obliged  to  make  good  the  decayed  and  rotlc^ 
parts  of  a  vessel,  unless  the  accident  which  happ^M 
within  the  perils  insured  against,  is  of  such  a  nature  m 
will  not  admit  of  repairs  being  placed  on  her,  so  tha 
the  decayed  and  rotten  parts  may  be  used  as  formerly. 
The  court  was,  accordingly,  of  opinion  that  this  was  viol 
a  case  of  total  loss/'  The  principle  there  laid  do^m 
must  govern  the  present  case. 

Cftr.  adxK  vulim 


CoLTMAN,  J.,  now  delivered  the  judgment  of  the 
court 

This  case  was  heard  before  my  brothers  Maide^  Cress* 
d)ellf  V.  Williams^  and  myself.  It  was  an  action  upon  m 
policy  of  insurance  on  the  ship  Broxboumbwy^  from 
London  to  Bombay  and  China^  and  thence  back  to  Lof^ 
don.  By  a  clause  in  the  policy,  the  ship  was  allowed 
to  be  seaworthy  for  the  then  present  voyage.  The  de^ 
fendants  had  paid  50  per  cent,  into  court*  The  plaiotiS3# 
claimed  to  recover  as  for  a  total  loss. 

The  vessel  sailed  on  her  homeward  voyage  on  th^ 
22nd  of  Marchi  1843.     In  April  following,  she  met 
with  a  violent  storm,  by  which  she  received  much  da- 
mage, and  was  obliged  in  consequence  to  put  into  The 
Mauritius.     On  examination  of  the  vessel  at  The  Mau* 
ritiusy  it  was  found  that  very  extensive  repairs  would  be 
necessary,  in  order  to  make  the  vessel  seaworthy ;  thai 
many  of  the  beams  were  broken,  and  many  of  the  bolts 
and  fastenings  loosened ;   and  that,   the  vessel  being 
old,  and   in  many  parts   decayed,   the  decayed  parts 
could  not  be  again  made  use  of  (as  they  would  not 
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bear  re-boiting),  but  required  to  be  replaced  with  new         1847. 
limber.  ■ 

It  appears  from  the  report  of  the  learned  judge,  that,  PaiI'I'Ips 
io  summing  up  the  case,  he  left  to  the  jury  the  question  Nairnk. 
whether  the  cost  of  the  repair  of  the  damage  arising 
from  the  perils  insured  against,  would  have  been  greater 
than  the  value  of  the  ship  when  repaired,  —  directing 
them,  if  it  was  greater,  that  they  should  find  for  the 
piainufis.  The  jury  thereupon  found  for  the  plaintifTs, 
for  a  total  loss* 

In  lost  Michaelmas  term,  a  rule  nisi  for  a  new  trial 
was  obtained,  on  the  ground  of  misdirection,  or,  if  there 
was  no  misdirection,  then  on  the  ground  that  the  ver- 
dict was  against  the  weight  of  evidence* 

The  ground  on  which  the  direction  was  complained 
of,  was,  that  the  learned  judge  ought  to  have  told  the 
jnr}',  that,  in  considering  the  repairs  that  were  neces- 
sary, they  ought  to  exclude  from  their  estimate  all  such 
Impairs  as  the  decayed  state  of  some  parts  of  the  ship 
inade  necessary;  and  a  case  in  the  American  courts,  of 
Hjfde  V*  The  Louisiana  State  Insurance  Company^  was 
>'eierred  to  in  support  of  the  argument. 

It  appears  to  us  that  there  is  no  misdirection  in  the 
^mming  up  of  the  learned  judge,  as  the  jury  were 
directed  by  him  to  consider  the  damage  arising ^o^ti 
^he  perils  insttred  against^  as  the  matter  on  which  their 
estimate  was  to  be  founded.     As,  however,  it  was  pos-< 
tible  that  the  jury  might  have  misunderstood  the  mean- 
ing of  the  judge's  direction,  we  desired  to  be  furnished 
with  the  depositions  which  had  been  taken  in  the  case, 
in  order  to  see  whether  there  was  any  thing  in  the  evi- 
dence which  might  lead  us  to  suppose  that  the  jury  had 
BoC  rightly  apprehended  the  point  they  had  to  decide. 
But,  on  a  careful  examination  of  the  evidence,  we  see 
DO  ground  for  thinking  that  there  were  any  repairs  in 
included  in  the  estimate,  except  such  as  were 
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fairly  referable  to  perils  of  the  sea.     It  is  true  that 
dence  was  given  that  parts  of  the  ship  were  much  d 
maged;  but  there  is  no  reason  to  doubt  but  that 
decayed  parts  were  strong  enough  to  have  enabled 
ship  safely  to  perform  her  voyage,  if  she  had  not  enooo.  -^ 
tered  very  severe  weather.     There  was  evidence  ti^  ^ 
the  number  of  additional  knees  which  had  previou^^ 
been  placed  all  over  the  vessel,  had  caused  her  bea:^:^ 
ends  to  be  so  much  destroyed  by  the  numerous  bttklii 
passing  through  them,  that  it  was  impossible  to   x-e- 
fasten  the  ship  with  the  same  beams.     This  defect  jq 
the  beams  may  have  been  the  cause  why  new  beajns 
were  necessary;  but  it  was  a  peril  of  the  sea  which 
loosened  the  fastenings  of  the  ship,  and  rendered  it 
necessary  that  the  ship  should   be  re-fastened.     So, 
with  respect  to  the  top-sides,  which,  it  appears,  it  would 
have  been  necessary  to  replace  by  new  ones,  and  which 
are  shewn  to  have  been  old  and  decayed,  the  fastening 
loose,  and  the  holes  in  which  the  bolts  passed  mod^ 
enlarged,  —  the  evidence  seems  to  us  to  shew  stti^^ 
factorily  that  the  bad  state  of  the  top-sides  arose  b(X0^ 
the  working  and  straining  of  the  ship  in  the  tempest   ^ 
and  the  fair  result  of  the  evidence  is,  that  it  was  a  peri^ 
of  the  sea  which  occasioned  the  necessity  for  putting  im 
new  top-sides. 

There  is  nothing  in  the  view  we  take  of  this  caie 
which  at  all  conflicts  with  the  case  which  was  cited  from 
the  American  courts.  In  that  case,  Mr.  Justice  Porter^ 
in  giving  the  opinion  of  the  court,  is  reported  to  have 
said :  **  We  apprehend  the  rule  to  be,  that,  in  case  an 
injury  is  received  by  an  old  decayed  vessel,  which,  in* 
dependently  of  the  accident,  might  have  run  for  some 
time,  if  the  repairs  cannot  be  put  on  her  in  such  a 
manner  that  the  unsound  part  can  be  used  as  formerly, 
without  an  expense  equal  to  half  the  value,  or*  in  other 
words,  where  the  injury  which  the  insurers  are  obliged 
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to  make  good  is  the  cause  of  the  decayed  parts  requiring  1847. 

repairs;  that  then  the  insurers  may  abandon.''.(a)  ' 

We  are,  therefore,  of  opinion  that  the  verdict  in  this  P^"'!*"* 

case  is  right,  and  that  the  rule  for  a  new  trial  should  be  Na»ne. 
discharged. 

Rule  discharged*  (b) 

(fl)  See  Hpde  t.  l%e  LouU-  Chapman,  6  M.  S(  O.  79i2.,  7 

ina'^aie  Inntrance  Company,  Scoit,  N.  R.  625  (now — Trinity 

lii  wprd.  vacation^  1 848  — pending  in  the 

(h)  And  Me  Fotkier,  Traite  House  of  Lords) ;  Manning  v. 

^QmtnUd^ Assurance,  cap.  1.^  Irving,  1  C.  B.   16*8.,  iS^.  C.  in 

Kct  ft,  nuin.  50 ;    Benson  v.  error^  2  C.  B,  784. 


^BWTOH  and  Wife  v.  Boodle  and  Three  Others. 


May  7* 


T^HIS  was  an  action  of  trespass  for  a  false  imprison-  This  court 
ment  of  the  female  plaintiff  under  a  writ  of  ca.  sn,  ^^^^^^^  ^^  " 
issued  against  her  for  the  costs  incurred  by  Rowe  and  plication  to 

Gorman  (two  of  the  present  defendants),  in  the  defence  ^^^*^7  ^  ®^ 
^  "^  taxation  of 

costs^  after 

a  transcript  of  the  record  has  gone  to  the  court  of  error. 

^VudgineBt  for  the  defendants  is  signed  on  the  14th  of  November,  1846,  and, 
^  the  9th  of  Marth,  1847»  the  costs  in  the  cause  are  taxed :  —  It  is  competent 
^  the  defendants  afterwards  to  tax  their  costs  of  a  rule  for  a  new  trial  obtained 
^  the  plaintiffs  on  the  20th  of  November,  1846,  and  discharged,  with  costs,  on 
^  15th  of  Jantiary,  ]847j*— the  costs  of  such  rule  not  being  costs  in  the  cause. 

Two  of  the  defendants  pleaded  separately,  and  were  represented  by  different 
^^Hiniely  though  by  the  same  attorney :  —  Held,  that  they  were  entitled  to  present 
for  uxadcm  separate  bills  of  costs  on  the  rule.    Sed  vide  post,  p.  362,  n.  (c) 

Hie  court  will  not  order  a  taxation  to  be  reviewed,  where  the  amount  aJleged 
^  have  been  improperly  allowed,  is  less  than  40#. 

loan  action  of  trespass  by  husband  and  wife,  for  an  alleged  false  imprisonment 
^the  latter^  a  yerdict  waa  found  for  the  defendants.  The  plaintiffs  obtained  a 
nde  niai  for  a  new  trial,  which  was  discharged  with  costs.  The  female  plaintiff* 
<Aerwards  obtained  a  rule  nisi  to  amend  that  rule  by  striking  out  so  much  of  it 
tt  directed  ootti  to  be  paid  by  her,  on  the  ground  that  she  was  no  party  to  it,  and 
tkta  married  woman  suing  or  being  sued  with  her  husband,  is  not  liable  to  costs : 
The  court  diacbarged  such  rule,  with  costs,  to  be  paid  by  the  wife. 
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of  an  action  brought  against  them  for  an  alleged  lib 
upon  Mrs.  Newton^  in  which  action  they  bad  obtained 
verdict.  The  other  two  defendants,  Boodle  and  Scrtm 
were,  respectively,  the  attorney  and  the  agent  of  the  d 
fendants  in  that  action. 

In  this  action  the  defendants  severed  in  pleading 
Boodle  and  Norcutt  pleading  together,  not  guilty,  an« 
justification  under  the  judgment  and  writ;  and  m 
pleading  similar  pleas,  as  attorney  and  agent  for  i 
other  defendants.  At  the  trial,  which  took  place  at  l 
sittings  in  London  after  Hilary  term,  1845,  a  vend 
was  found  for  the  plaintiffs,  upon  the  issue  on  not  guilt 
against  Boodle^  Norctdt^  and  Rowe^  and  for  the  defem 
ant  Norman  upon  that  issue,  and  for  all  the  defendan 
upon  the  issues  joined  on  the  pleas  of  justification. 

In  Michaelmas  term,  1846  (a),  the  plaintiffs  obtaioe 
a  rule  nisi  for  a  new  trial  on  the  ground  of  misdirectioi 
This  rule  was  discharged  with  costs  in  the  foUowin 
term,  {b) 

The  defendants  had  signed  judgment  before  the  ml 
for  a  new  trial  was  obtained,  viz.  on  the  14th  of  Nc 
vember,  1846,  and,  after  it  had  been  discharged,  viz.o 
the  12th  of  Febrnatyy  1847,  the  costs  were  taxed,  whe 
the  master  allowed  the  costs  of  the  defendants  Bowe  an 
Norman  at  75/.  105.,  and  those  of  Boodle  and  NorcuU  i 
25L  45.  4^.,  deducting  2/.  for  the  plaintiffs*  costs  of  th 
issue  on  which  they  Iiad  partially  succeeded. 

Final  judgment  was  afterwards  entered  up  agaios 
both  the  plaintiffs,  whereupon  a  writ  of  error  wi 
brought,  which,  when  the  present  rule  was  argued,  wt 
still  pending,  (c) 

Upon  the  taxation  of  the  costs  of  the  cause,  no  daii 
was  made  on  behalf  of  the  defendants,  or  either  of  then 
in  respect  of  the  costs  of  the  rule  of  Micliadmas  ten 


(a)  November  the  20th. 
(6)  January  the  1 5th,  1 846. 
Vide  ant^,  Vol.  III.  p.  795. 
(c)  Judgment  was  affirmed 


in  the  Exchequer  Chamber,  i 
the  sittings  after  THnity  ten 
1 848.     Vide  poit,  VoL  V. 
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1846;  bat,  on  the  9lh  of  March  last,  the  derendants'  at- 
tended before  the  master  for  the  purpose  of  taxing  those 
cortSy  when  it  was  urged,  amongst  other  objections,  on 
tRepntof  the  plaintiffs,  thatahe  rule  was  improperly 
drawn  up,  in  so  far  as  it  directed  the  costs  of  the  ap- 
plicstioo  to  be  paid  by  both  plaintiffs;  and  that  the 
female  plaintiff  had  not  joined  in  or  appeared  upon  such 
nile^  and  also  that  she  was,  by  reason  of  her  coverture, 
exempted  from  liabili^  for  costs ;  and,  further,  that,  as 
ill  the  defendants  had  appeared  and  pleaded  by  the  same 
ittorney,  although  they  had  severed  in  their  pleas,  they 
were  only  entitled  to  present  one  bill  of  costs.  The 
DMster,  notwithstanding  the  objections,  proceeded  with 
die  taaiation,  and  allowed,  for  the  costs  of  Bawe  and 
%raNm,  S6/.  14^.,  and  for  those  of  Boodle  and  Noraiti, 
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Nbwton 
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NetBioHf  in  person,  on  a  former  day  in  this  term, 
iDOTed  for  a  rule  nisi  to  review  the  original  taxation. 
[ffUde,  C  J.  The  parties  being  at  issue  in  the  court 
^^  error,  it  is  now  too  late  to  move  to  review  the  tax- 
ilioD.]  That  objection  does  not  apply  to  the  costs  of 
^  rale.  These  should  have  been  claimed  at  the  same 
lime  that  the  costs  of  the  trial  were  taxed.  [  Wilde,  C.  J. 
They  are  independent  costs  on  a  rule,  not  included 
^^  the  judgment.  The  taxation  was  perfectly  regular. 
Coits  of  rules  made  after  judgment,  are  not  costs  in 
tbeciiise.]  The  defendants  were  not  entitled  to  pre- 
ftot  two  distinct  bills  for  taxation  upon  this  rule.  There 
ire  many  cases  to  shew,  that,  where  several  defendants 
ippear  by  the  same  attorney,  they  are  not  entitled  to 
lerer  in  costs,  though  they  have  pleaded  separately  and 
appeared  by  separate  counsel.  In  Holroyd  v.  Breare  (a), 
IQ  trespass  against  A.  and  B.,  the  two  defendants  ap- 
peared by  the  same  attorney,  and  pleaded,  first,  the 

(a)  4  B.  4*  Aid.  43. 
VOL.  IV.— -CB.  BB 
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general  issue,  secoiidly,  separate  justificoiions:  yf.  c 
tained  a  verdict  generally ;  and  B.  obtained  a  verd 
on  his  justification,  but  the  plaintiff  succeeded  agaij 
biin  on  the  general  issi]e:  and  it  was  held  that  B.  ^ 
not  entitled  to  any  costs  on  the  issae  found  for  him  i  a 
that  the  master,  in  taxing  A.s  costs,  was  right  io  allow! 
only  one  half  of  the  attorney's  costs  for  appearani 
Nanny  v.  KenHck  {a)  is  precisely  in  point.  It  wai  the 
held,  thatf  where  several  defendants  defend  separatd 
and  apparently  by  different  attorneys,  but  all  the  burioa 
is  virtually  done  by  one,  they  are  not  entitled  to  cbargi 
by  separate  bills  of  costs,  but  must  make  a  joint  cbaq|e 
In  Gambi-ell  v.  The  Earl  ofFmlmxmih  (&)»  the  parries  ap- 
peared by  separate  attorneys*  \WiUh^  C.  J.,  afler coih 
suiting  the  master,  observed,  that,  if  any  thing  had. been 
improperly  allowed,  the  excess  was  so  trifling,— leif 
than  405.  —  that  the  court  could  not  interfere  (c).]  Tl»en, 
the  female  plaintiff  being  under  coverture,  and  no  parly 
to  the  rule,  the  rule  improperly  awards  costs  to  be  ptid 
by  her :  the  order  as  to  payment  of  costs  shopld  btve 
been  made  upon  the  husband  alone.  In  Blachfoi^^ 
Commentaries  ((2),  it  is  said,  that,  **  if  an  actioo  be 
brought  against  an  husband  and  wife  for  the  debt  of 
the  wife  when  sole,  and  the  plaintiff  recovers  jodg* 
ment,  the  capias  shall  issue  to  take  both  the  husband 
and  the  wife  in  execution :  but,  if  the  action  was  ori* 
ginally  brought  against  herself  when  sole,  and,  pending 
the  suit,  she  marries,  ih^capias  shall  be  awarded  against 
her  only,  and  not  against  her  husband,  {e)  Yet,  if 
judgment  be  recovered  against  an  husband  aq4  wife,  fi)C 
the  contract,  nay  even  for  the  personal  misbehavioar  (gi 
of  the  wife  during  her  coverture,  the  capias  shall  issu 


(a)  2  Bowl,  P.  C.  834. 

(6)  SAiLS^E.  403.^  6  N. 
4'  M.  859. 

(c)  The  Exchequer  Cham- 
ber^ when  this  case  was  before 
them  on  writ  of  error^  granted 
a  rule  nisi  to  review  the  tax- 


ation^ upoB  this  ol^eetioD.  li 
cause,  however,  was  shewn,  tl 
parties  having  compromised. 

{d)  VoLIII.  p.  414. 

\e)  Citing  Cro.  xTae.  323. 

{g)  Citing  Cro  Car.  513. 
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m/mi  the  husband  only ;  which  is  one  of  the  many 
privileges  of  English  wives."    [^Wilde^  C.  J.    Is  that  law 
tt  the  present  day  ?  ]    In  TidcCs  Practice  (a),  the  rule 
is  thus  stated :  **  In  actions  against  husband  and  wife, 
the  husband  alone  is  liable  to  be  arrested  on  mesne  pro- 
cei8|  and  shall  not  be  discharged  until  he  hath  put  in 
bill  for  himself  and  his  wife.     If  the  wife  be  arrested 
on  mesne  process,  she  shall  be  discharged  on  common 
bail,  and  that  whether  she  be  arrested  singly  or  jointly 
with  her  husband.     But,  where  the  wife  is  taken  in 
execotioD,  she  shall  not  be  discharged,  unless  it  appear 
diat  she  has  no  separate  property  out  of  which  the  de- 
niDd  can  be  satisfied,  or  that  there  is  fraud  and  collu- 
sioo  between  the  plaintiff  and  her  husband  to  keep  her 
b  prison.**    To  meet  this,  it  is  sworn  (b)  that  the  female 
plaiDtiff  in  this  case  ^'  hath  not  any  property  or  interest 
whatsoever,  in  possession  or  enjoyment,  or  to  which  she 
hath  been  declared  entitled  separately  or  independent 
of  her  husband ;  and  that,  save  and  except  her  claims 
to  certain  funds  settled  to  her  use  by  her  late  father, 
which  are  now  in  litigation  in  a  certain  cause  now  de- 
pending in  the  court  of  Chancery,  the  deponents  (the 
l^tiSs)  are  not  aware  that  she  has  any  title  to  any  pro* 
perty  or  interest  whatsoever  apart  from  or  independent 
tf  her  said  husband,  but,  on  the  contrary  thereof,  the 
depcments  believe  that  she  is  not  entitled  to  any  other 
interest,  in  possession,  enjoyment,  or  reversion,  save  the 
sud  claioM  so  in  litigation  as  aforesaid.*'  And  it  is  further 
>wom  that  the  female  plaintiff  **  gave  no  instructions 
6r,  and  took  no  part  whatever  in,  the  said  application  to 
this  hoDoamble  court,  to  set  aside  the  judgment,  and  for 
anewtriaL'' 
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WiLDB,  C.  J.     The  attention  of  the  court  was  not 
drawn  to  this   point  when  the  rule  was  discharged. 


(a)  9th  edit.  p.  194. 


{b)  By  the  two  plaintiffs. 
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You  may  take  a  rule  to  shew  cause  why  that  rule 
not  be  amended^  by  striking  out  and  altering  8 
of  the  same  as  directs  Mrs.  Newton  to  pay  costs. 

Ta^burdj  Serjt,  shewed  cause,  {a)  It  is  clea 
the  authorities,  that  a  married  woman,  who,  un 
cumstances  like  those  of  the  present  case,— >wt 
is  the  real  plaintiff,  the  husband  being  merely  joi 
conformity,  —  obtains  a  rule  which  is  afterwai 
charged  with  costs,  is  personally  liable  to  an  es 
or  an  attachment  for  those  costs.  In  TAe  d 
Mary  Johnson  (b),  a  married  woman  prosecuted 
married  woman  in  the  Ecclesiastical  court;  f 
defendant  was  committed  under  a  writ  de  co 
capiendd^  for  non-payment  Y)f  costs.  The  c 
Queen's  Bench  set  aside  the  writ  for  a  defect  in 
ordered  the  prosecutrix  to  pay  the  costs.  Tl 
having  been  taxed,  and  not  paid  by  the  prosea 
demand,  the  court  granted  an  attachment  agau 
That  decision  proceeded  upon  the  authority  of 
note  furnished  by  Mr.  Robinson^  of  the  Crown 
to  the  follow^ing  effect :  — "  Ruth  Cope,  a 
woman,  applied  to  be  discharged  out  of  custo< 
an  attachment,  and  the  court  granted  a  ru 
Cause  was  shewn,  and  the  rule  discharged  wit! 
A   doubt  having  suggested  itself  in  the  offio 


(a)  The  affidavit  filed  in 
opposition  to  the  rule^  stated, 
that  it  was  believed  that  the 
female  plaintiff  had  a  vested 
interest  for  her  life,  after  the 
decease  of  her  mother,  in  the 
dividends  of  2197/.  l6t.  3  per 
cent.  Bank  Annuities,  under  a 
trust  deed  executed  by  her  de- 
ceased father ;  that  the  hus- 
band had,  on  various  occasions, 
admitted  that  his  wife  claimed 


an  interest  in  two  diiti 
of  21002.  and  upwa 
that  a  suit  was  then 
before  tlie  Master  of 
to  establish  such  he 
and  that  the  applicati 
new  trial,  and  the 
motion^  were  made  a 
by  an  attorney  acting 
plaintiffs, 

(b)  5  Q.  B.  SS5. 
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awarding  the  costs  either  against  Ruth  Cope^  as  a  mar- 
ried womoD,  or  against  her  husband,  who  (though  a  co- 
defendant  in  the  cause)  was  no  party  to  the  application, 
Mr.  Justice  Baylei/s  direction   was  requested  by  Mr. 
DeaUry^  as  to  the  mode  of  entering  the  rule ;  and  his 
lordship  wrote  as  follows :  —  *  The  husband  cannot  be 
ordered  to  pay  the  costs.   The  rule  should  be  discharged, 
with  costs  to  be  paid  by  the  said  Ruth  Cope*    A  married 
woman  is  not  to  be  entitled  to  harass  a  party  with  a 
rexatious  rule^  without  being  liable  to  the  ordinary  con- 
sequence of  paying  the  costs  if  the  rule  is  discharged.' " 
In  Tidlrf  8  Practice  (a),  it  is  laid  down,  that,  "in  an 
action  against  husband  and   wife,   they  may  both  be 
taken  in  execution :  and,  when  the  wife  is   taken  in 
execntion,  she  shall  not  be  discharged,  unless  it  appear 
that  she  has  no  separate  property  out  of  which  the  de- 
mami  can  be  satbfied,  or  that  there  is  fraud  and  coUu- 
sioD  between  the  plaintiff  and  her  husband  to  keep  her 
ia  prison."     And  the  law  there  laid  down  was  adopted 
by Bm/Uifi  3,9  in  Sparkes  v.  Bell*  {b)    \Wildej  C.  J.,  re- 
fored  to  Newion  v.  Rowe  and  Newion  v.  Boodle  (c), 
where  it  was  held   that  a  married  woman,  when  co- 
plaintiff  with  her  husband,  is  liable  to  be  taken  in  exe- 
cntion for  costs,  under  the  statute  23  H.  8.  c.  15.,  upon 
aonsuit,  or  verdict  for  the  defendant ;  and  that,  although 
she  may  be  entitled  to  her  discharge  by  reason  of  her 
having  no  separate  property,  yet  the  writ  of  execution, 
pursuing  the  judgment,  is  not  void  or  illegal,  and  an 
action  on  the  case  for  issuing  it  as  without  reasonable 
or  probable  cause,  is  not  maintainable.] 


.865 
1847. 


Newton 
Boodle. 


(a)  9di  edition,  p.  1026. ; 
d&ig  Oialk  T.  Deacon,  6  J,  B. 
Mwn,  128. ;  FitU  v.  3fe/Zor, 
2  Stnu  1167. ;  Fintk  ▼.  DticZ- 
iM,  2  ^tra.  1287. ;  Langitaff 
r.  /loin,  1  WiU.  149. ;  Berri- 
man  v«  Gilbert,  Barnes,  208. ; 


D  B 


Anonymous,  3  Wtls,  124.;  Ro^ 
herU  V.  Andrews,  2  Sir  W, 
Bloc  720. 

(6)  SB.  Si  C.  1.,  2 JIf.  4- 
R.  124. 

(c)  l6  Law  Journ,,  N.  S,, 
Q.  B.  146. 
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Netxion^  in  support  of  the  nile.    The  applicatioii 
Mrs.  Newton^  to  be  relieved  from  that  part  of  die  t 
which  directs  her  to  pay  costs,  does  not  rest  upon 
general  immunity  of  married  women  from  the  penal 
consequent  upon   an  unsuccessful  litigatiotf:   bot^ 
reason  of  the  special  circumstances  disclosed  upon 
affidavits  filed  in  support  of  this  motion,  she  is  dei 
entitled  to  a  favourable  exercise  of  the  court's  eqnita 
discretion.     It  is  distinctly  sworn  that  she  took  no  \ 
in  the  application  to  the  court,  and  that  she  has 
separate  property  out  of  which  these  costs  cati  be  ps 
There  is  no  ground,  therefore,  for  visiting  lier  with  I 
penal  consequences  of  the  non-payment  of  them.    Baa 
V.  Matthews  {a)  is  the  only  modern  case  that  has  so 
distinct  bearing  on  this  subject;   and  there  the  w£ 
liability  is  made  expressly  to  depend  upon  her  bdol 
possessed  of  separate  property.     PaHesoUj  J.,  tber 
says :  *'  As  it  does  not  appear  in  this  case  that  there 
any  reason  for  supposing  the  husband  to  collude  wi 
the  defendant  for  the  purpose  of  keeping  the  irife 
confinement,  the  case  is  reduced  to  the  question  wbd 
she  has  any  separate  property.     She  says  she  bm 
property  in  her  own  right,  separate  and  apart  firoir 
husband.     The  answer  to  this  is,  that  it  is  believe 
has  one  eighth  part  of  certain  leasehold  propertj 
that  she  has  a  share  of  certain  other  property  U' 
will.     It  is  thus  left  a  matter  of  doubt.    It  would, 
fore,  be  more  satisfactory  if  she  would  produce  t 
If  the  property  is  settled  to  her  sole  and  separ 
she  is  not  entitled  to  her  discharge ;  but,  if  it 
left  to  her  sole  and  separate  use,  I  think  she  ' 
be  discharged.     The  burthen  of  shewing  that 
perty  is  for  her  separate  use,  is  thrown  on  the  t 
The  rule  will,   therefore,    be  absolute  for  d' 


(a)  In  tlie  Bail  Court,  2  DowL  P.C»  14? 


10  VICTORIA. 


567 


er,  aniess  it  is  shewn  within  two  days  that  the  property 
s  setded  to  her  sole  and  separate  use  under  the  will/* 
fhat  b  the  first  instance  to  be  found  in  the  books,  of 
Ji  attempt  to  take  a  married  womnn  for  the  costs  of  a 
lODsnit  in  an  action  brought  by  her  husband  and  her* 
vAf  jointly.  Upon  the  authority  of  that  case,  the 
lefendants  here  are  bound  to  shew  distinctly  to  the 
soort  that  Mrs.  Newion  is  actuaWy  possessed  of  separate 
property  out  of  which'  the  costs  can  be  satisfied  :  it  is 
not  enough  that  she  has  a  daim  to  property.  In  Cro. 
Car*  513.  (a),  in  trespass  for  assaiilt  and  battery,  isigainst 
huband  and  wife,  for  a  battery  done  by  the  wife,  the 
defendants  being  found  guilty,  the  question  was,  whether 
a  jttotf  arpiantur  should  be  entered  against  husband  and 
wife :  and  it  was  resoived  that  a  quod  capiatur  should 
be  against  the  husband  only.  And  Keeling^  clerk  of 
the  crown,  a,nd  Hodsderij  the  secondary,  informed  the 
coort  that  so  were  all  the  precedents,  although  the 
wrong  is  only  done  by  the  wife.  (6)  Consistent  with 
this  is  the  case  of  Harrison  v.  Almond  {c%  where  it  was 
held,  that,  where  an  action  is  brought  (without  the  au- 
thority of  the  husband)  in  the  name  of  husband  and 
wife,  for  an  assault  upon  the  latter,  the  husband  will  be 
entitled  to  stay  the  proceedings  until  he  receives  an 
indemnity  against  costs.  Littledale^  J.,  theire  snys : 
**Tbe  husband  is  the  oqly  person  who  has  any  interest 
in  the  subject-matter  of  this  action.  In  the  case  of  any 
di^nmges  being  recovered,  they  will  be  his  property; 
ukI,  in  ^ase  of  a  nonsuit,  he  will  be  liable  to  the  costs 
of  it  It  may  perhaps  t^e  hard  in  some  instances  u|X)n 
fte  wife;  but  that  is  the  consequence  of  the  rule  of  our 


1847. 

Newton 
Boodle. 


(o)  Awmymotu, 

(6)  But  see  Hale9  v.  White, 
^  «lac  203.,  auil  Mayo  v. 
^iff,  Cro.  Oir.  407.  In  ihe 
WUnentiopcd  case,  the   hus- 


band was  found  n6t  guilty^  and 
the  wife  guilty ;  and  it  was 
held  that  judgment  should  be 
against  both,  quod  capiantur, 

(c)  4f  Dowi,  r.  a  sn^ 
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law.    I  think,  therefore,  that  the  proceedings  in 
present  case  must  be  stayed  until  an  indemnity 
costs  is  given  to  the  husband.    The  courts  perh^pg^ 
might  prevent  a  release  by  the  husband  being  pleacl^ 
as  he  would  have  no  right  to  release  the  cause  of  acticn^ 
the  wife's  right  surviving  afler  her  husband's  death.**    CSd 
the  same  principle,  it  was  held  in  Cassicbf  v.  SUwart  (jj^ 
that  process  which  cannot  be  enforced,  cannot  regulari/ 
issue.     There,  a  ca.  so*  had  issued  against  a  member  of 
parliament  (pending  his  privilege)  for  the  purpose  of 
proceeding  to  outlawry,  and  the  defendant  had  been 
once  proclaimed  upon  a  writ  of  exigent;  — and  the  pro- 
ceedings were  set  aside  for  irregularity,  though  it  was 
sworn  that  no  personal  molestation  of  the  defendant  was 
intended  whilst  his  privilege  continued.     If  not  crimio* 
ally  liable  with  her  husband,  except  in  cases  of  mturder 
and  treason,  it  is  difficult  to  perceive  upon  what  prin* 
ciple  a  wife  is  to  be  held  liable  to  an  attachment  for 
costs  in  a  civil  action  brought  by  or  against  her  jointlj 
with  her  husband. 


Wilde,  C.  J.    The  question  in  this  case  is  a  very 
simple  one.     It  is  conceded  that  the  rule  which  i^ 
sought  to  be  altered,  was  regularly  made.    The  motio^ 
was  ma(^  in  the  cause,  for  and  in  the  name  of  both  plain^ 
tifis,  pursuant  to  a  notice  of  motion  given  on  behalf  CT* 
both.    Indeed,  I  am  inclined  to  think  that  no  rule  ooul^^ 
have  been  moved  for,  unless  both  plaintifis  had  bee^^ 
parties  to  it.  (b)    We  cannot  discuss  the  authori^  of  th^ 
attorney  to  make  the  motion  in  the  form  he  did ;  paiti-'^ 
cularly  as  the  husband  himself  appeared  before  us  b0 
counsel.      I  think  he  ought  not  now  to  be   heard  tx> 
say  that  he  moved  for  the  rule  on  his  own  behalf  only. 

(a)  QM.SfG.  4S7.,  2  ifcoU,      Cochrane  and  Other;  SM.k 
N.  R.  432.  •  S.  10,  n.  i 

(6)  See  The  King  v.  Lord 
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And  it  is  not  now  stated  that  the  motion  for  a  new  trial 
was  made  without  the  knowledge  and  assent  of  the 
wife.    It  would  be  monstrous  that  the  time  of  the  court 
should  be  occupied  in  discussing  whether  a  rule  so 
moved  was  moved  by  her  authority  or  not.     It  was  the 
doty  of  her  advisers  to  see  that  the  rule  was  drawn  up 
in  the  proper  form.     1  think  it  could  not  have  been 
in  iDy  other  form  than  it  was.      That  the  wife  is  liable 
to  be  taken  in  execution  in  a  case  like  the  present, 
b  quite  clear.     In  Newton  v.   Rofwe  (a),   Patteson^  J., 
njs:  **  All  the  authorities  shew  that  the  writ  of  ca.  sa. 
agiinst  the  wife,  would  be  a  good  writ.     The  question 
that  has  been  raised  in  all  the  cases  has  been,  as  to  her 
right  to  be  discharged.**     And  Lord  Denman,  in  the 
wne  case,  said :  **  The  rule  laid  down  by  the  courts, 
is,  that  a  married  woman  taken  in  execution  is  not  to 
be  discharged,  where  she  has  separate  property;  but  it 
does  not  therefore  follow  that  the  court  will  discharge  her 
io  all  cases  where  she  has  no  such  property."    Here,  it 
is  by  no  means  clear  that  Mrs.  Newton  has  no  separate 
proper^.    It  appears  that  she  is  advancing  a  claim  in 
ecjnity  to  an  interest  in  a  considerable  amount  of  stock. 
If  we  were  to  alter  this  rule,  by  discharging  her  from 
the  liability  to  costs,  what  would  become  of  the  de- 
fendauts'  remedy  for  those  costs  ?    Is  the  husband  to 
be  permitted  to  harass  them  by  repeated  motions  in 
tbewifie^s  name,  and  so  escape  costs  himself?    When 
^ixi^Newian  is  taken  in  execution,   if  she  has  the 
gitNuid  for  discharge  that  is  suggested,  she  will  have 
JQstice  done  to  her.    If,  at  the  time  she  is  taken,  she 
is  possessed  of  separate  property,  she  will  be  properly 
taken:  if  she  has  not,  then  it  will  be  time  enough  for 
ber  to  avail  herself  of  such  privileges  and  immunities 
SI  the  law  gives  her.     By  making  the  alteration  we  are 
isked  to  make,  we  should  be  giving  her  a  present  dis- 

(a)  16  Law  Jmtm.,  N.  S,,  Q.  B.  150. 
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charge,  to  which  it  may  turn  out  that  she  is  not 

lliis  rule  having  been  improperly  moved,  I  think  it 

should  be  discharged  with  costs. 

CoLTMAN,  J.  This  rule  has  in  my  opinion  no  fbmid- 
ation  either  in  law  or  in  jnstice.  I  do  not  say,  that,  if  che 
husband  were  shewn  to  be  acting  in  oollasion  widi  the 
defendants,  the  conrt  would  not  interpose  for  the  wife^ 
protection.  But  there  is  no  ground  for  any  such  sug- 
gestion as  that  The  motion  was  made  by  the  hasbuid, 
representing  himself  as  appearing  for  both.  I  Arnk 
the  rule  was  properly  made.  At  any  rate,  it  is  nor 
too  late  to  call  it  in  question.  If  Mrs.  NnDian*s  name 
were  taken  out  of  the  rule,  she  would  be.  altogether  dis- 
charged from  these  costs,  notwithstanding  she  mfht 
hereafter  become  possessed  of  separate  property. 

■ 

Cresswell,  J.  I  also  am  of  opinion  that  this  mk 
should  be  discharged.  The  former  rule  must  be  tikoi 
to  have  been  moved  on  behalf  of  both  the  '  plainti& 
And  I  think  it  was  properly  discharged,  with  ocNb  to 
be  paid  by  both. 

V.  Williams,  J.,  concurred. 

Talfimrdy  Serjt.,  asked  for  tlie  particular  directioD 
of  tlie  court  as  to  the  party  by  whom  the  costs  of  this 
rule  were  to  be  paid. 

Wilde,  C.  J.  I  think  the  costs  should  be  ordered 
to  be  paid  in  the  same  manner  as  was  done  in  the  Tk 
Queen  v.  Mary  Johnsofij  and  the  case  of  Buik  Of^ 
there  cited.  It  seems  to  me,  that,  if  a  married  woomb 
comes  before  the  court  with  an  unfounded  motion,  she 
ought  to  be  liable  to  costs.  The  rule  will  therdbre  be 
discharged,  with  costs  tp  be  paid  by  Mrs»  NtvsiQn.    We 
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Deed  not  now  specalate  upon  what  may  be  the  result 

irhen  the  defendants  seek  to  enforce  the  payment  of 

costs. 

Rule  discharged  accordingly,  (a) 


(a)  A  decree  haying  been 
nk  by  the  Master  of  the 
Idiin  lairoiir  of  Mrs.  Newton^ 
I  (0  one  of  the  sums  daimedi 
tiedefendaDts  subBequentlj  ob- 


tained an  order  under  the  1 
&  2  Viet.  e.  110.  s.  14.^  to 
charge  her  interest  therein  with 
these  costs. 


1847. 
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Mutton  and  Another  v.  Youno. 

May  8. 

[)N  the  16th  of  January  last,  the   sheriff  of  Ke^U  On  the  l6th 
seized,  under  a  writ  of  ieUatvm  fi^  fa.  indorsed  to  ^{^^^^^ 
eiy  101 2^1  8s^  goods  belonging  to  the  defendant  which  sheriff  seized 
(dd  for  200/.  16s.     He  at  the  same  time  seized  cash  ce^^i^  goods 
ad  bank-notes,  the  property  of  the  defendant,  to  the  ^f  ^^  ^Jj 
iffloont  of  43/.  lOf.  6^2.     The  balance,  after  deducting  fendant  under 
St  ai.,  the  expenses  of  levy  and  sale,  and  sheriff's  \^^^'^J^ 
KNindage,  was  paid  to  the  plaintiffs  in  part  satisfaction  proceeds  of 
►f  the  judgment  ^**»ch  he 

The  sheriff  also  seized  certain  bills  of  exchange  and  ^  ^^  plain- 
promissory  note  belonging  to  the  defendant,  amount-  tiffs  in  part 
agin  the  aggregate  to  762/.  175.  4^^.  These,  not  being  ^'Jjf^^^^^^^^ 
se^  be  retained.  ment.    He 

On  the  Srd  of  February ^  the  sheriff  received  notice  that  «t  the  same 
fat  had  issued  against  the  defendant,  under  which  he  ^^^^  |,y] 
ad  been  duly  declared  a  bankrupt,  and  requiring  him  of  exchange 

not  to  pay  over,  transfer,  assii^n,  or  otherwise  part  *"^  *  pro- 

'    ^  '  »  ft)  »  I  missory  note, 

which,  not 
ngdae,  he  retained.  On  the  Srd  of  February,  he  received  notice  that  a  fiat  in 
mkniptcy  had  issued  against  the  defendant.  On  the  4th,  he  was  ruled  to  re- 
ts the  writ ;  and,  on  the  1  Ith,  he  returned  what  he  had  done  under  the  writ. 
I  Clit  ISth,  he  received  notice  that  assignees  had  heen  appointed ;  and  the  hills 
d  Bote  were  then  claimed  on  their  hehalf.  After  some  negotiation  with  the 
Idtor  to  thejSs^  the  sheriff  took  out  an  interpleader  summons  on  the  29th  of 
fU;  —  JlcU|»  tbst  he  bad  by  his  Isdies  disentitled  himself  to  reliefs 
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with  the  possession  of  any  money,  bank-notesi  bilb  of 
exchange,  promissory  notes^  or  other  securities  hr 
money,  goods,  chattels,  or  effects  levied  by  him  under 
any  writ  or  writs  ofJLJit.  issued  against  the  defendant, 
or  which  might  have  come  to,  or  should  then  be  in,  his 
custody  or  possession.'' 

On  the  4th  of  Februofyf  the  sheriff  was  ruled  to  re- 
turn the  writ ;  and,  on  the  1 1th,  he  returned  what  had 
been  done  under  it. 

On  the  17th  of  Ftbruary,  the  under-sheriff  receJTed 
notice  from  the  solicitor  to  the  fiatf  that  assignees  had 
been  chosen  on  the  preceding  day ;  and  he  was  thereby 
required  to  account  for  and  hand  over  to  them  *' all  mo- 
neys, bank-notes,  bills  of  exchange,  promissory  notes,  or 
other  securities  for  money,  property,  or  effects  lericd 
under  any  writ  or  writs  of  JLJiu  issned  against  the  defend- 
ant, and  remaining  in  the  possession  or  under  the  oon- 
trol  of  the  sheriff,  at  the  time  of  the  issuing  of  the  jSft' 

On  the  19th  of  Fdnuary^  the  agent  of  the  sheriff  in 
Ijmdom  was  instructed  by  the  under-sheriff  to  applj  bt 
an  interpleader  order ;  but  the  application  was  deferred, 
at  the  request  of  the  solicitor  to  the^/,  in  order  to  give 
the  assignees  an  opportunity  of  investigating  the  con- 
duct and  transactions  of  the  bankrupt,  and  of  inquiring 
further  as  to  the  validity  of  their  claim. 

On  the  16th  of  March^  the  sheriff  received  a  notice 
from  one  of  the  execution-creditors,  desiring  him  not  to 
indorse  or  deliver  to  his  co-plaintiff  any  of  the  bills  or 
promissory  notes  or  money  seized  or  received  by  bioif 
and  requiring  him  to  pay  over  to  the  applicant  a  moie^ 
of  such  moneys,  && 

On  the  19th  of  Aprils  the  London  agent  received 
fresh  instructions  from  the  under-sheriff  to  interplead. 
Some  further  commonication  took  place  between  the 
agent  and  the  assignees,  and  ultimately,  on  die  29th  of 
Aprils  an  interpleader  summons  was  taken  out ;  which 
summons  was  attended  by  the  respective  parties,  before 
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MMf,  J.y  on  the  6lh  of  May^  when  it  was  objectedy  on 
be  part  of  the  plaintifTs,  that  the  sheriflT  had,  by  his 
aches,  forfeited  his  right  to  relief  under  the  interpleader 
dy  and  tliat  he  had  by  his  conduct  materially  preju* 
Ibed  the  position  of  the  execution-creditors. 

The  learned  judge  yielded  to  the  objection,  and  dis- 
nissed  the  summons. 


1847. 

Mutton 
Young. 


Conchy  on  behalf  of  the  sherifi^  now  moved  for  a  rule 
to  the  like  effect.     The  sheriff  has  been  guilty  of  no 
Itches ;   the  6th  section  of  the  1  &  2  JV.  4.  c.  58.  ex- 
pressly authorises  the  application  for  an  interpleader 
to  be  made  either  before  or  after  the  return  of  the  writ. 
[WiUey  C.  J.    The  complaint  is,  that,  by  not  selling  the 
bib  and  promissory  note,  the  plaintiffs  are  prevented 
trom  having  the  fruits  of  their  execution,  which  could 
not  have  been  impeached  if  the  sheriff  had  done  his  duty 
piomptly.]]    The  sheriff  was  not  bound  to  sell  the  bills : 
be  was  perfectly  justified  in  holding  them  till  maturity. 
]WiUey  C.  J.     They  are  goods  and  chattels,  (a)     It  is 
tbe  sherifTs  duty  to  turn  into  money  with  all  convenient 
ipeed  whatever  is  capable  of  being  so  converted.]    The 
ititate  1  &  2  Vict.  c.  1 10.  s.  12.,  which  enables  the  sheriff 
to  seize  money  and  bills,  enables  him  to  sue  on  the 
bills,  but  not  to  sell :  it  enacts,  <^  that,  by  virtue  of  any 
"^TiitX  fieri  facias  to  be  sued  out  of  any  superior  or  in- 
ferior court  after  the  time  appointed  for  the  commence- 
ment of  this  act,  or  any  precept  in  pursuance  thereof, 
tbe  sheriff  or  other  officer  having  the  execution  thereof 
Bay  and  shall  seize  and  take  any  money  or  bank-notes 
(whether  of  the  governor  and  company  of  the  Bank  of 
Arg/oiu/,  or  of  any  other  bank  or  bankers),  and  any 
cheques,  bills  of  exchange,  promissory  notes,  lionds, 
ipecialties,  or  other  securities  for  money,  belonging  to 
ihe  person  against  whose  effects  such  writ  oi  fieri  facias 


(a)  Vide  BtOMc  v.  Doddi,  2  B.  S^  Aid.  258.  275. 
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the  party  snii^  out  such  execudon,  any  money  or  bank 

vnov       notes  which  shall  be  so  seized,  or  a  snflBcient  par 
YoLHo.       thereof;  and  may  and  shall  hold  any  such  chequeii 
bills  of  exchange^  promissory  notes,  bonds,  specialtiei, 
or  other  securities  for  money,  as  a  securi^  or  securities 
for  the  amount  by  such  writ  of  ^/£^,/!icms  directed  I0 
be  levied,  or  so  much  thereof  as  shall  not  have  been 
otherwise  levied  and  raised ;  and  may  sue  in  the  Dime 
of  such  sheriff  or  other  officer  for  the  recovery  of  tbe 
sum  or  sums  secured  thereby,  if  and  when  tbe  time  of 
payment  thereof  shall  have  arrived ;  and  that  the  pig- 
ment to  such  sheriff  or  other  officer  by  the  party  liibk 
on  any  such  cheque,  bill  of  exchange,  promissory  noCe^ 
bond,  specialty,  or  other  security,  with  or  without  loili 
or  the  recovery  and  levying  execnti(H)  against  the  pir^ 
so  liable,  shall  discharge  him  to  the  extent  of  such  ptf* 
ment,  or  of  such  recovery  and  levy  in  execution,  as  the 
case  may  be,  from  his  liability  on  any  such  cheque^  bill 
of  exchange^  promissory  note,  bond,  specialty,  or  other 
security;  and  such  sheriff  or  other  officer  may  and  ihiU 
pay  over  to  the  party  suing  out  such  writ,  the  money  » 
to  be  recovered,  or  such  part  thereof  as  shall  be  snS- 
cient  to  discharge  the  amount  by  such  writ  directed  to 
be  levied ;  and,  if,  after  satisfaction  of  the  amount  so  to 
be  levied,  together  with  sheriff's  poundage  and  ex- 
penses, any  surplus  shall  remain  in  tbe  hands  of  such 
sheriff  or  other  officer,  the  same  shall  be  paid  to  tbe 
party  against  whom  such  writ  shall  be  so  issued;  ptor 
vided  that  no  such  sheriff  or  other  officer  shall  be 
bound  to  sue  any  party  liable  upon  any  such  cheque 
bill  of  exchange,  promissory  note,  bond,  specialty,  or 
other  security,  unless  the  party  suing  out  such  execatioo 
shall  enter  into  a  bond,  with  two  sufficient  sureties,  for 
indemnifying  him  from  all  costs  and  expenses  to  be  in* 
curred  in  the  prosecution  of  such  action,  or  to  which  he 
may  become  liable  in  consequence  thereof  the  expense 


^ 
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recovered  in  such  action/'     {^Cresswellj  J.     If  the  sheriff       

has  done  hb  duty,  he  is  in  no  danger.    I  think  we  ought  Mutton 

not  to  do  any  thing  to  prejudice  the  plaintiffs'  right.]  Young. 

WiLDBy  C.  X  The  sheriff's  proper  course,  when  he 
rereived  notice  of  the  Jiat,  was,  to  move  to  enlarge  the 
time  for  returning  the  writ.  Instead  of  doing  so,  having 
received  notice  of  the  Jiaf  on  the  Srd  of  February^  he 
inhs  until  the  11th,  and  then  returns  that  he  has  seized 
nd  sold  certain  goods,  chattels,  and  moneys  of  the  de- 
Endant,  and  has  handed  the  proceeds  to  the  plaintiffs; 
md  that  be  has  also  taken  bills  of  exchange  and  a 
pwHMory  note,  which  are  not  yet  due,  but  remain 
0  Kis  custody ;  and  that  the  defendant  has  no  goods,  &c, 
ii  his  bailiwick  whereof  he  could  cause  the  residue  of 
ibe  damages  to  be  levied.  Having  done  this,  he  enters 
imo  a  negotiationy  not  with  the  plaintiffs,  but  with  the 
MBgnees :  and^  at  the  solicitation  of  the  assignees,  he 
viilB  fiir  two  months  without  taking  any  step ;  and,  it  is 
BQtoatil  the  29th  of  April  that  he  applies  for  the  benefit 
of  the  interpleader  act.  Independently  of  the  first  de- 
bdti  it  seems  to  me  that  a  sheriff  who  delays  his  ap- 
piidtion  at  the  request  and  for  the  interest  of  one  of  the 
pitties,  places  himself  out  of  the  protection  of  the  act. 
If  ve  were  to  allow  the  sheriff  to  interplead  in  this  case, 
vethodd  be  holding  out  a  premium  to  irregularities  and 
ttirter  dealings  on  the  p/irt  of  his  officers.  Nothing  can 
Ignore  important  to  an  execution-creditor  than  prompt 
■d  dfligent  proceeding  on  the  part  of  the  sheriff  against 
t  debtor  who  is  subject  to  the  bankrupt  laws. 

The  rest  of  the  court  concurring. 

Rule  discharged,  {a) 

(t)  Aad  teti,  m  to  sheriffs,      Mehille  v.  Smark,  S  M,  Sf  O. 
V.  BroMier^  clerk,      57.>  ^  Scotty  N.  R.  346. ;  Brown 


MSfM.  654.,  3  N.S^M.  v.  Lwtham,  6  M.  d;  G.  lUg., 
54;  Ltmii  ▼.  HMing,  2M.  6  ScoU,  N.  E.  934. ;  and  the 
G. 882.,  8 Seoii, N.R.  191- ;     stotute  1  &  8  Viet.  c.  45.  9.  2. 
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Mays. 


CuNDELL  and  Another  v.  Dawson. 


A  contract        T^EBT,  for  goods  sold  and  delivered,  and  for  money 


entered  into 
in  oontraven- 


found  due  upon  an  account  stated, 
tion  of  ft  Pleas  —  first,  never  indebted " —  secondly,  payment-* 

statutory  pro- 
vision^ whether  the  prohibition  is  express,  or  is  implied  from  the  impositioa of 
a  penalty,  will  not  support  an  action. 

A  statute  (I  &  2  Vwt.  e.  ci.  9,  S.)  enacted,  *'  that^  with  any  quantity  of  eoib 
exceeding  5601b6.  delivered  by  any  cart,  waggon,  or  other  carriage,  within  tlie 
cities  of  London  and  Westminster,  or  within  twenty-five  miles  from  the  geaenl 
post-offite,  the  seller  should  deliver  or  cause  to  be  delivered  to  the  prndnitft 
or  to  his  agent  or  servant^  immediately  on  the  arriyal  of  the  cart,  vraggon.  or 
other  carriage  in  which  such  coals  should  be  sent,  and  before  any  of  such  eodb 
should  be  unloaded,  a  ticket,  according  to  a  certain  form  ;  and  that,  in  cue  ny 
such  seller  should  not  deliver  or  cause  to  be  deliyered  such  ticket  as  ailvalid  to 
the  purchaser  of  such  coals^  or  to  his  agent  or  servant,  before  any  part  of  ndi 
coals  were  unloaded,  every  such  seller  should,  for  every  such  oflfenoe,  fcfffeit  and 
pay  any  sum  not  exceeding  20L"  By  the  form  given^  the  tidret  was  required  to 
be  '*  signed  "  with  the  name  or  names  of  the  seller  or  seUers,  and  that  of  tk 
carman,  in  words  at  full  length :  —  Held,  that  the  n^lect  to  ddiver  sndi  tidxt 
might  be  pleaded  in  bar  to  an  action  for  the  price  of  the  coals. 

In  debt  for  goods  sold  and  delivered,  the  defendant  pleaded,  that  the  goodi 
were  diyers  quantities  of  coals  by  the  defendant  purchased  of  the  jdaintiffi)  aad 
by  the  plaintiffs  sold  and  delivered  to  the  defendant ;  that  the  said  quantitiei  of 
coal  were  respectively  delivered  by  the  plaintiffs  to  the  defendant  after  the  pHiN 
of  the  above  act ;  that  each  of  the  quantities  of  coal  so  sold  and  delivacd,  it 
the  respective  times  of  the  sales  and  of  the  deliveries  thereof,  exceeded  in  v^ght 
560lb8.,  and  that  each  of  the  quantities  of  coals  was  so  delivered,  within  dw  dty 
of  London,  in  two  carts  and  two  waggons ;  that  the  plaintifiSi  were  theseUeii«f 
the  said  quantities  of  coals ;  and  that  the  plaintiffs^  so  being  the  seUen,  did 
not  deliver  or  cause  to  be  delivered  to  the  defendant,  or  to  his  agent  or  sernst, 
immediately  on  the  arrival  of  the  carts  and  waggons,  and  before  any  of  nc^ 
quantities  of  coals  were  unloaded,  a  ticket  with  each  of  the  said  quantitieiflf 
coals,  nor  with  any  of  them,  according  to  the  required  form,  signed  by  tkepUii^ 
tiffs,  with  their  names  in  words  at  full  length,  according  to  the  statute ;  anid  thit 
the  defendant,  at  the  times  of  the  said  sales  and  deliveries  of  the  coals,  wsinott 
seller  of,  or  dealer  in,  coals,  nor  did  he  purchase  the  same,  or  any  part  thereof, i^ 
the  coal-market :  — 

Held,  that  the  plea  sufficiently  alleged  an  omission  to  deliver  a  ticket,  in  con* 
travention  of  the  statute : 

That  it  properly  alleged  the  want  of  signature  by  the  sellers  : 

And  that  the  fact  of  the  defendant  being  a  dealer  in  coals  at  the  respectiie 
times  of  the  sales  and  deliveries,  or  of  his  having  purchased  the  coals  at  the  coil* 
market,  —  by  which  the  necessity  of  delivering  a  ticket  would  have  been  dit* 
pensed  with, «—  was  sufficiently  negatived. 
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thirdly,  to  the  first  count,  that  the  goods  in  the  said 
first  count  mentioned  to  have  been  sold  and  delivered 
hj  the  plaintifl&  to  the  defendant  as  therein  mentioned, 
vere^  divers  quantities  of  coals  by  the  defendant  pur- 
dutsed  of  the  plaintiffs,  and  by  the  plaintiffs  sold  and 
ddivered  to  the  defendant,  on  divers  days  and  times, 
lod  that  the  said  sum  of  50L  in  the  said  first  count 
neotioned,  wherein  the  plaintiffs  allege  the  defendant 
ns  indebted  to  them,  was  and  is  for  the  price  and  value 
dT  the  said  quantities  of  coals  so  sold  and  delivered  by 
Jie  plaintiffi  to  the  defendant  as  aforesaid,  and  not  other- 
^htf  or  for  any  other  goods  of  any  other  kind  or  de- 
criptioD  whatsoever ;  that  the  said  quantities  of  coal  were 
lopectively  delivered  by  the  plaintiffs  to  the  defendant 
liier  six^  days  after  the  passing  of  a  certain  act  of 
MiliameDt  made  and  passed  in  a  certain  session  of 
uriiainent  bolden  in  the  1st  and  2nd  years  of  the  reign 
if  Her  Majesty,  Queen  Vidoiia^  intituled  '^  An  act  to 
DQDtinue  for  seven  years  an  act  for  regulating  the  vend 
lod  delivery  of  coals  in  London  and  Westminster^  and  in 
certain  parts  of  the  adjacent  counties,'*  (a)  to  wit,  on 
ibe  1st  of  June^  1843,  and  on  divers  other  days  and 
tines  between  that  day  and  the  1st  of  June^  1844,  and 
before  the  commencement  of  this  suit ;  that  each  of  the 
iiid  quantities  of  coals  so  delivered  by  the  plaintiffs  to 
tbe  defendant  as  aforesaid,  on  the  days  and  times  afore- 
ttd,  at  the  respective  times  of  the  sales  and  of  the  said 
deliveries  thereof  to  the  defendant  as  aforesaid,  respect- 
ively exceeded  in  weight  560lbs.,  and  that  each  of  the 
nid  quantities  of  coals  were  (was)  respectively  sodelivered 
ttaferesaid  by  the  plaintiffs  to  the  defendant,  within  the 
%  of  London^  by  and  in  divers,  to  wit,  two  carts  and 
vo  waggons ;  that  the  plaintiffs  were  the  sellers  of  each 
lod  every  of  the  said  quantities  of  the  said  coals  so  sold 
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and  delivered  to  the  defendant  as  aforesaid ;  and  thai 
the  plaintifl&,  so  being  the  sellers  of  the  said  quantitiet  o 
the  said  coals,  did  not  deliver,  or  cause  to  be  delivera 
to  the  defendant,  he  the  defendant  being  the  porchase 
of  each  and  every  of  the  said  quantities  of  coals,  or  U 
his,  the  defendant's,  agent  or  agents,  or  aenraot  o 
servants,  immediately  on  the  arrival  of  the  said  cart 
and  waggons  in  which  each  of  such  quantities  were  re- 
pectively  sent,  and  before  any  of  such  quantities  of  ooali 
were  unloaded,  a  paper  or  ticket  with  each  of  the  saU 
quantities  of  coals,  or  with  any  or  either  of  them,  ae- 
cording  to  the  form  in  schedule  (A.)  to  the  said  ad 
annexed,  respectively  signed  by  the  plaintiffi^  the  aeikn 
of  the  said  quantities  of  coals,  with  their  names  in  wordk 
at  full  length,  according  to  the  form  and  effect  of  tbi 
said  statute,  but  wholly  neglected  so  to  do, '  contrary  U 
the  said  statute ;  and  that  he  the  defendant,  at  the  tioiei 
of  the  said  sales  and  of  the  said  deliveries  of  the  said 
coals  to  him  as  aforesaid,  was  not  a  seller  of  or  dealer 
in  coals,  nor  did  he  the  defendant  purchase  the  saiM^ 
or  any  part  thereof,  at  the  coal-market  — verification* 

The  plaintiff  demurred   specially  to  the  third  ple% 
assigning  for  causes  —  that  it  was  pleaded  to  the  whok 
of  the  first  count,  which  was  admitted  by  the  plea  to  be 
founded  upon  several  distinct  sales  and  several  distinct 
deliveries  of  coals  at  several  distinct  times,  and  yet  the 
defendant  in  and  by  the  plea  pretended  that  the  whok 
of  the  said  sales  and  deliveries  were  illegal  and  voidi 
because  the  plaintiffs  did  not  immediately  on  the  anivil 
of  the  said  carts  and  waggons,  and  before  any  of  ik 
said  quantities  of  coals  were  unloaded,  deliver  to  thede* 
fendant  a  paper  or  ticket,  according  to  the  form  in  die 
schedule  to  the  said  act  annexed;  and  the  defendint 
thereby  sought  to  avoid  all  the  sales  and  deliveries  tk 
the  said  coals,  and  all  the  contracts  upon  which  the 
plaintiffs  had  declared  \ti  their  first  count,  because  the] 
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(Ud  not  comply  with  the  enactment  of  the  statute  upon 
tbe  first  deliTerj  of  the  said  coals;  and  it  was  consistent 
with  the  plea,  that  the  plaintiffs,  on  the  second  and  every 
nbseqiient  occasion,  did  deliver  a  paper  and  ticket  as 
nqaired  by  the  said  statute ;  and  the  plea,  being  bad  in 
put,  was  bad  altogether  —  that  the  plea  was  uncertain 
lod  fepugnant,  in  this,  to  wit,  that  it  was  therein  alleged 
tbt  the  plaintiflfs  did  not,  immediately  on  the  arrival  of 
the  said  carts  and  waggons,  and  before  the  unloading  of 
loy  of  the  said  quantities  of  coals,  deliver  a  paper  or 
tidtet,  and  the  non-delivery  of  the  paper  and  ticket 
wh^  the  defendant  there  alleged,  was  a  non*-delivery 
ilier  all  the  carts  and  waggons  had  arrived,  and  before 
any  of  the  coals  were  unloaded ;  and,  as  it  appeared  that 
the  said  coals  were  delivered  at  different  times,  some  of 
dM  coals  roust  have  been  unloaded  before  all  the  said 
cuts  and  waggons  had  arrived  —  that  the  plea  was 
farther  uncertain,  in  this,  to  wit,  that  it  did  not  appear 
thereby  whether  the  defendant  meant  that  no  paper  or 
tidwt  was  delivered,  or  that  an  informal  paper  and 
ticket  was  delivered  with  the  said  coals,  and  the  plea  by 
ugument  and  inference  admitted  that  a  paper  and  ticket 
vu  delivered  with  the  said  quantities  of  coals,  but  that 
ndi  paper  or  ticket  was  not  signed  by  the  plaintiffs, 
Ae  tellers  thereof,  with  their  names  in  words  at  full 
leogth — that  the  said  act  of  parliament  in  the  plea 
Mcotioned  did  not  require  that  any  such  paper  or  ticket 
Aould  be  delivered  with  coals,  as  the  paper  and  ticket 
in  the  plea  mentioned  —  and  that  it  did  not  appear  that 
Ae  defendant  ever  returned  or  offered  to  return  to  the 
(Uotifls,  or  was  ready  to  return  to  them,  the  said  coals. 
Joinder  in  demurrer. 


1847. 

CUNDELL 

Dawson, 


Unihank  (with  whom  was  jBy^^s  Serjt.)>  in  support  April  23, 

d  the  demorrer.     This  plea  is  framed  upon  the  Srd 

section  of  the  1  &  2  VicL  c.  ci.,  which  enacts,  <<  that,  1  &  2  Viet. 

c  c  2  c,  d.  *.S. 


£AST£R  TERM, 

1S47*        with  any  quantity  of  coals  exceeding  560lbs.  delivered 
—       by  any   cart,  waggon,   or  other  carriage,  within  the 
CirsDnA      cities  of  London  and  Waiwunster^  or  within  the  distance 
of  twenty-five  miles  from  the  general  post-oflKcei  the 
seller  or  sellers  thereof  shall  deliver,  or  cause  to  be 
delivered,  to  the  purchaser  or  purchasers  thereof,  or  to 
his,  her,  or  their  agent  or  agents,  or  servant  or  servants, 
immediately  on  the  arrival  of  the  cart,  waggon,  or  othor 
carnage  in  which  such  coals  shall  be  sent,  and  before 
any  of  such  coals  shall  be  unloaded,  a  paper  or  ticket, 
according  to  the  form  in  schedule  A.  to  this  act  fto- 
nexed  (a) ;  and,  in  case  any  such  seller  or  sellers  do 

(c)  The  sdiediile  lefencd  to  is  as  foUowa  :  — 

«■  Mr.  A,  B.  [here  nufrf  the  name  if  Ike  buyer].  Take  notice  that  ]rM 
m9tofWHi^henwkh[kertuueritkemMmber]  tons  [kere  uueriikenme^ 
<*#  CBo^  ^mof  pmrtiadmrtoH  is  ordered  or  contracted for^  and,  ^ordtrei  ir 
oftUrwtUdfir  as  Waits  End,  q»edfy  the  name  of  ike  eoUiery*]  coeb  io  \kn 
mmri  tke  numtber}  ttcks,  oootaining  [here  insert  the  weigit]  pounds  of  coil 


(Signed)        C,  D.  [here  insert  ike  name  or  names  (f  Ik 

seller  or  sellers  in  words  at  fuU  ksflk.] 
E,  F.  [here  hueH  the  name  of  the  carom  is 
words  at  full  length,] 
^  It  H«iirccted,  that,  with  any  quantity  ofcoals  exceeding  5€0UMb|tpiptf 
er  ticket  describing  the  quantity,  —  and,  if  any  particular  sort  it  ordcic^ 
or  cowtincted  for,  the  sort  of  the  coals  sent  by  the  seller,  —shall  be  ddiviR^ 
to  the  purchaser,  or  his  agent  or  senrant,  before  any  pait  of  such  cosh  ibtH 
be  uttkMidcd ;  that  a  weighing-machine,  or  proper  scales  &  weights,  iball  be 
carried  with  every  waggon,  cart,  or  other  carriage ;  and  the  cvosb  » 
required  to  weigh  gratuitously  any  sack  or  sacks  ofcoals  which  shall  be 
chosen  by  the  purchaser  or  his  agent  or  servant ;  and,  if  any  cannan  refai0 
to  weigh  such  sack  or  sacks  ofcoals  as  aforesaid,  or  drives  away  the  m^g^ 
cart,  or  other  carriage,  before  the  coals  are  weighed,  or  otherwise  obslnictstke 
weighing  thereof,  he  is  liable  to  a  penalty  not  exceeding  2QL ;  also,  tl«t* 
proper  machine,  or  proper  scales  and  weights,  for  weighing  coali»ibsHbi 
kept  at  every  watdi-house  or  police-station,  and  at  any  other  phc 
appointed  for  that  purpose  by  two  or  more  of  Her  Mi^jeaty%  jttsdcciof 
the  peace.'* 


•  Sec  Grants  qui  tsm,  v.  Browne,  6  M.  S^  G.  774.,  7  Scoli, 
N.  H.  60S. 
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TM>t  deliver  or  cause  to  be  delivered  such  paper  or  ticket 
as  aforesaid  to  the  purchaser  or  purchasers  of  such 
coils,  or  to  his,  her,  or  their  agent  or  agents,  or  servant 
<nr  servants,  before  any  part  of  such  coals  are  unloaded, 
every  such  seller  shall,  for  every  such  offence,  forfeit 
8od  pay  any  sum  not  exceeding  20/.;  and,  in  case  the 
carman,  driver  of,  or  other  person  attending,  any  such 
art,  waggon,  or  other  carriage  laden  with  any  such 
coals,  to  whom  any  such  paper  or  ticket  shall  have 
been  given  by  or  by  the  orders  of  the  seller,  in  order  to 
be  delivered  to  the  purchaser,  shall  (having  so  first 
received  the  same  from  the  seller  or  any  person  by  the 
direction  of  the  seller)  refuse  or  neglect  to  deliver 
such  paper  or  ticket  to  the  purchaser  or  purchasers  of 
sQch  coals,  or  to  his,  her,  or  their  agent  or  agents,  or 
servant  or  servants,  before  any  part  of  such  coals  shall 
be  unloaded,  such  carman,  driver,  or  other  person  so 
offending,  shall,  for  every  such  offence,  forfeit  and  pay 
any  sum  not  exceeding  20/. :  provided  always,  that 
coals  delivered  to  any  seller  or  dealer  in  coals,  or  to 
any  person  or  persons  purchasing  the  same  at  the  coal- 
inarket,  may  be  delivered  without  any  such  paper  or 
ticket."  Under  some  acts  of  parliament,  such  as,  the 
attorneys'  act,  2  G.  2.  c.  23.,  and  the  apothecaries'  act, 
55  G.  8.  c.  194.  (j),  the  non-observance  of  certain  con- 
ditions precedent  disables  the  plaintiff  from  suing.  In 
t>lher  statutes,  such  as,  the  17  G.^.  r.  42.,  for  regulat- 
Ag  the  size  of  bricks,  the  prohibition  is  founded  upon 
poblic  policy ;  in  others,  the  object  of  the  legislature  is 
die  protection  of  buyers  and  consumers ;  in  others, 
again,— -the  stamp-acts,  for  instance,  —  the  object  in 
view  is  the  raising  and  protection  of  the  revenue.  All 
these  contain  either  an  express  or  an  implied  prohibition 
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of  conii*acts  made  in  derogation  of  their  respective  prc3 
visions.     In  Swan  y.  Blair  (tf ),   Lord  Brovghaa^  aay^ 
*^  There  seems  to  be  no  reason  at  all  to  doubt»  thal^  :S 
for  the  purpose  of  protecting  the  revenuci  funy  thing 
forbidden    to  be  done  under  a  penalty,  this  does  i^« 
necessarily  make  void    the  thing  done,  or  prevent 
right  of  action  from  arising  out  of  it.     Thas^  if  dealis^ 
in  tobacco  without  a  licence,  as  in  Johnson  v.  Hmhon^^X 
is  prohibited    under  a  penalty,  this  will  not  prevent 
the  person  who  so  deals,  from  maintaining  an  acticMi 
for  goods  sold  and  delivered  in  such  dealing,  altbougk 
the  unlicensed  dealer  will   be  liable  to  the  statatoij 
penalty.     But,  how  would  it  have  been  if  the  legis- 
lature had  provided,  that,  besides  the  penalty,  all  deal- 
ing of  the  forbidden  kind  should  be  absolutely  void? 
It  is  clear,  that,  in  this  case,  no  action  could  arise  firoo 
such   void  dealing,  not  because  the  law  forbade  tlie 
transaction  for  revenue  purposes,   but  because  it  der 
prived  the  transaction  of  all  legal  force  and  eflRect,  by 
making  it  void ;  and,  even  if  it  had  only  been  forbiddeoi 
with  or  without  a  penalty,  provided  the  prohibition  wis 
for  other  than  revenue  purposes,  no  action  could  aris6 
Where  there  was  no  provision  avoiding  the  transactioOf 
but  a  prohibition  framed  to  protect  the  buyer,  an  actioii 
was  held  not  to  lie,  where  that  prohibition  was  broken: 
Law  V.  Hodson.  (c)     So,  it  was  held  that  no  actkm  was 
maintainable  for  printers'  work,  where  the  9itiL(d)  re- 
quiring the  printer's  name  to  be  given,  had  not  been 
complied  with,  —  not  following  a  direction,  being  bdd 
equivalent  to  disobeying  a  prohibition :  Bendof  v.  J3i)g- 
nold»  (e)    But  a  provision  making  void  the  transaction 
is  quite  as  clear  a  ground  of  nullity,  and  quite  as  strong 


(a)  S  Clark  S;  Fin.  6lO. 
East,  180. 
East,  SOO.i  StCampb. 


{h)  11  East,  180. 
(c)  11 


(d)  39  G.  S.  e.  79-  *.  27. 

(e)  5  B.  4*  Aid,  335.  . 


14>7. 


10  VICTORIA. 


SSSr 


to  defeat  all  legal  remedy,  as  any  such  prohibition,  fie 
k  10  that  the  provision  is  to  protect  the  revenues  still, 
if  it  operates  not  by  penalty,  nor  yet  by  mere  prohibit 
tioo,  hot  declaring  void  what  is  prohibited,  surely  this 
is  as  imoiediate  and  direct  a  defeasance  of  all  legal 
ranedy  as  can  be  conceived.  It  is  not,  as  in  Law  v. 
Hoiumf  a  consequence  drawn  by  argument  from  the 
Motory  enactment,  but  it  is  the  very  enactment  itself; 
it  stands  in  the  place  of  penalty ;  it  is,  in  truth,  the 
penhy  denounced.  The  wrong-doer,  the  person  break- 
ing the  law,  forfeits  100/.,  and  forfeits  also  the  validity 
of  his  ocmtract.  He  incurs  two  penalties,  the  fine  and 
tk  nsUity/'  No  case  can  be  found,  nor  is  there  any 
gneral  principle,  by  which  the  mere  transgression  or 
dimgard  of  some  subsequent  formality,  vitiates  or 
•mnib  the  contract  In  Wetherell  v.  Jones  (a),  Lord 
IWiArrvIm  saya:  **  Where  a  contract  which  a  plaintiff* 
Ndtt  to  enforce,  is  expressly,  or  by  implication,  for- 
bidden by  the  statnte  or  common  law,  no  court  will 
kad  its  assistance  to  give  it  effect :  and  there  are  nu- 
Benw  cases  in  the  books  where  an  action  on  the  con- 
tract has  fiiiled,  because  either  the  consideration  for  the 
pmorise^or  the  act  to  be  done,  was  illegal,  as  being  against 
Ae  express  provisions  of  the  law,  or  contrary  to  justice, 
Mrdity,  and  sound  policy.  But,  when  the  considera- 
tion and  the  matter  to  be  performed  are  both  legal,  we 
ire  not  aware  that  a  plaintiff*  has  ever  been  precluded 
Ivtw  reeovering,  by  an  infringement  of  the  law  not  con- 
teiqplated  by  the  contract,  in  the  performance  of  some- 
tbiog  to  be  done  on  his  part."  In  Armstrofig  v.  Lewis  {b), 
ii  aad  B.  carried  on  the  business  of  a  pawnbroker  in 
pvtaerahip  under  a  deed :  the  business  was  conducted 
ioMy  by  A»f  and  his  name  alone  appeared  over  the 
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:xiB;<aar  .aa  axm  liie  pcinted  tickets  ind  dupliata 
c  oade,  aoil  tbe  Ikreoce  contiiiied 
.:.  my :  upon  a.  bill  of  exceptioni,  the 
•r-TvmUEd  JD  opioioo,  tfast,  although  tbe 
E  have  rendered  themsdves 
L  jy  cfae  statute  S9  &  40G.S. 
.  -u.  s  31U  aecs  xuic  no  actual  agreement  bt 
X    -iiirtraa     c   ae    ^.  ihe  cootract  waa  not  Toid. 

'•"-i ...  r^as-^  A OMally  different  qneslioD.   It 

^  .3e(v-3BC9HBK:iK3nBpri[Uy  that  the  cootract  wu 

anrm& >.   :x^  .uaauiMJe  omtract  of  partnenbip. 

--^  jwi  THiiiMa  iwk  wiiinning  the  deed  to  coo- 
'i=T--e  I  -aicaeuHin.  c  '«aa  illegal  and  void,  being  in 
;  regaining  the  trade  of 
,  held  that  the  deed 
-St  ~n  nu.  .-vc  SBC  X  ie^  putnenbip  exi)ted» 
.i:xvs:t  ae  -mrass  ncfii  'jmwv  iocuired  penalties  bf 
acr>-:>x  a  3«  :aw£  n  .ui  ile^  iinnDer.  Tfaatdeci- 
-«.'i:  r  ;u  aeaB  mums  :fae  cancinsion  you  seek  to 
.rao  -?.■«  .  — ioat.  Tamtr.  ihv  secret  partner,  mi^ 
-^••■Tcr  1  ^siKct  Jt'  :x>aaxss  made  in  the  course  of 
::«  nue  -u  Jes?>*^y  ■3'nai  oil  Besides,  tbe  MuKf 
I  !e  u:[.s  ^  Mt  ^srieil  with  the  judgmeoL] 
■.>  31-  .>  ■  :;»»»  1  9  J  liisiDcc  dcc&kn  that  tliedebt 
«^>  .  -i^:MF>::.:c  ueui:  jcu  "iiat  the  noo-obseiTBDce  of 
■,x  VI -.--^u-'-iiiB-  .teacnbeii  Jy  ie  statute,  in  order  » 
itL-iu  .::<:  ^v-^.rTit.-;.  3iiac  han  been  contemplated  atllM 
:-j.«.  ^'  l':..:i.ii,  S.  Pie  ({iKstioo  here  is,  whether 
I  .aiuiz  -ivue  a  v:utatiim  ol'  a  pronuon  enacted  (or  tbe 
'•i\>wx-.:<.ni  ji  me  juyer.  cm  focm  a  good  conaidentioB 
•in-  .iw  ^rviniMi  !»!«.'  In  fWprami  t.  Nonaon  (a),  'i 
«a^  iiviu  'iut  A  u*ai>nbruksr  «1ks  in  taking  pledgft 
iMB(t»Bo  pur^K  3ie  conne  raijuircdby  the39&40G.S• 
A  9!k  &  &r  acquires  no  proper^  in  the  pledges,  nd 
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cannot  maintain  a  lien  on  tbem  against  the  assignees  of 
t  pawner  who  aflerwardsvbecomes  bankrupt.  This  ac* 
tion  is  foonded  upon  an  executed  consideration.  It  does 
not  appear  from  this  record  with  requisite  certainty 
that  the  vendor  has  oommitted  any  offence :  for  any 
tbiog  that  appears,  the  carman  may  have  been  fur- 
nished with  a  proper  ticket.  By  the  2nd  section  of 
tbe5&  6  ^.4.  r.  19.}  masters  of  vessels  belonging  to 
Briiisk  subjects  are  prohibited  from  carrying  to  sea  on 
any  royage  any  seaman,  without  first  signing  the  ship's 
articles :  and  this  court,  in  Redmond  v.  Smith  {a),  held 
that  a  contract  of  insurance  upon  a  voyage  made  in 
breach  of  these  regulations,  was  not  therefore  void. 
Tmdalj  C.  J.,  there  said :  **  By  the  sixth  plea,  the  de- 
fendants seek  to  set  up  as  an  answer  to  the  action,  that 
the  voyage  in  respect  of  which  the  policy  declared  upon 
was  made,  was  an  illegal  voyage,  by  reason  of  the  non- 
compliance with  the  directions  of  the  statute  S8l6  JV^  4. 
f*  19.  There  can  be  no  doubt  but  that  a  policy  effected 
on  a  ship  upon  the  prosecution  of  an  illegal  voyage,  is 
void,  and  cannot  be  enforced  in  a  court  of  law.  It 
vonid  be  singular,  indeed,  if  the  main  contract  should 
be  Toid,  and  the  collateral  contract  valid.  It  may, 
therefore,  be  laid  down  as  a  general  rule,  that,  where 
the  voyage  itself  is  illegal,  an  insurance  for  the  voyage 
is  also  illegal.  There  are  many  cases  where  that  has 
been  held  to  be  undoubted  law.  Thus,  in  the  time  of 
the  last  war,  policies  effected  on  vessels  sailing  in  con- 
^vention  of  the  convoy  acts,  S8  G.  S.  r.  76.  and 
^^  6.  8.  Cm  57.,  were  held  void.  So,  where  the  voyage 
V8S  in  breach  of  the  navigation  act,  6  G.  4.  c.  109.,  or 
of  the  acts  regulating  the  East  India  Company  or  the 
Stmih  Sea  Company,  —  acts  which  had  in  view  the 
general  policy  of  the  realm,  and  the  security  and  en- 
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couragement  of  navigation.     But  it  appears  to  me  thai 
the  provisions  of  the  statute  5  &  6  ^»  4.  r.  19.  were 
framed  for  a  collateral  purpose  only :  it  was  intended  to 
give  to  seamen  in  the  merchant-service  a  readier  mode 
of  ascertaining  and  enforcing  their  rights,  and  to  pre- 
vent them  from  having  imposed  upon  them  oontradi 
into  which  they  had  never  in  fact  entered."     And,  after 
referring  to  the  several  provisions  of  the  statute,  bis  lord* 
ship  concludes  —  *^  The  non-compliance  with  these  di- 
rections of  the  statute^   though  it  may  furnish  good 
ground  of  action  against  the  master,  does  not  raider 
the  voyage  illegal."    iWilde,  C.  J.   In  HincUey  v.  Wd^ 
ton{a)f  a  ship  sailed  from  the  Downs  for  PorimMiA 
without  the  owners  having  given  a  bond  conditioned  not 
to  depart  without  convoy,  as  required  by  the  48  G.  & 
c.  57.  «.  5.,  intending  either  to  join  convoy  at  Port^ 
$noidhj  or  to  complete  her  crew,  so  as  to  avail  hemlfd 
a  conditional  licence  she  had  obtained  for  sailing  witii* 
out  convoy ;  and  it  was  held  that  the  vojrage  was  iUe* 
gal.]   That  proceeded  upon  the  ground  of  public  pdicj. 
IWildef  C.  J.    In  Cannati  v.  Bryce  (i),  the  court  took t 
dbtinction  between  mere  fiscal  regulations  and  apn^- 
hibition  of  the  contract.]  That  distinction  has  now  been 
overruled.     The  25th  and  26th  sections  of  the  exdse 
licence  act,  6  G.  4.  c.  81.,  —  which  subject  to  pentltiei 
any  manufacturer  of,  or  dealer  in,  or  seller  of,  tobe€0(H 
who  shall  not  have  his  name  painted  on  his  entered  pre- 
mises in  manner  therein  mentioned,  or  who  shall  roano* 
facture,  deal  in,  retail,  or  sell  tobacco  without  taking 
out  the  licence  required  for  that  purpose,  — « were  beki) 
in  Smith  v.  Mawkood  (c),  not  to  avoid  a  contract  of  tale 
of  tobacco  made  by  a  manufacturer  or  dealer  who  hai 
not  complied  with  the  requisites  of  these  sections;  tbor 
effect  being  merely  to  impose  a  penalty  on  the  pflendiog 


(a)  3  Taunt.  131. 
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fBitj9  fof  tbe  benefit  of  the  revenue.  <<  I  think,"  says 
PatUf  B.9  in  that  case,  **  the  object  of  the  l^islature 
fis  not  to  prohibit  a  contract  of  sale  by  dealers  who 
kvenot  takeo  put  a  licence  pursuant  to  the  act  of  par- 
liimeDt.  If  jt  was,  they  certainly  coqld  not  recover, 
ihboggb  the  prohibition  were  merely  for  the  purpose  of 
icveMie*  But,  looking  at  the  act  of  parliament,  I  think 
iu  olgect  was,  not  to  vitiate  the  contract  itself  but  only 
to  inpoae  a  penalty,  on  the  party  ofiending,  for  the  pur- 
poMof  the  revenue.  The  plaintiffs,  therefore,  would  be 
catitled  to  recover  upon  thb  contract,  according  to  the 
principle  laid  down  in  Johnson  v.  Hudson."  And  Alder^ 
Mi  Bt  paid :  **  The  question  is,  does  the  legislature 
neio  to  prohibit  tfie  od  don^  or  not  ?  If  it  does,  whe- 
iImt  it  be  for  the  purposes  of  revenue  or  otherwise, 
theaihe  doiQg  of  the  act  is  a  breach  of  the  law,  and  no 
right  of  action  can  arise  out  of  it*  But  here  the  legis<« 
Ittnie  has  merely  said,  that)  where  a  party  carries  on  the 
tnde  or  bosiness  of  a  dealer  in  or  seller  of  tobacco,  he 

9 

dull  b^  liable  to  a  certain  penalty,  if  the  house  in  which 
lie  curies,  on  the  business  shall  not  have  bis  nam^  &c., 
piloted  on  it,  in  letters  publicly  visible  and  legible,  and 
•iletst  an  inch  long,  and  so  forth.  He  is  liable  to  the 
peulty,  therefore,  by  carrying  on  the  trade  in  a  house 
in  which  these  requisites  are  not  complied  with ;  and 
ditfe  is  DO  additk>n  to  his  criminality,  if  he  makes  fifty 
cootracts  for  the  sale  of  tobacco  in  such  a  house.  It 
teens  to  me,  therefore,  that  there  is  nothing  in  the  act 
tf  pirliament  to  prohibit  every  act  of  sale,  but  that  its 
^7  effect  is  to  impose  a  penalty,  for  the  purpose  of  the 
'efenue,  on  the  carrying  on  of  the  trade  without  com- 
piying  with  its  requisites."  In  Law  v.  Hodson  (a),  it 
*is  held,  that  the  statute  17  G.  S.  c.  42.,  —  which  re* 
quires  bricks  for  sale  to  be  of  certain  dimensions,  and 
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gives  a  penalty  for  the  breach  of  that  notation,— 
being  passed  to  protect  the  buyer  against  the  frand  of 
the  seller,  if  bricks  be  sold  and  delivered  under  the 
statutable  size,  unknown  to  the  buyer,  the  seller  cannot 
recover  the  value  of  them.     Bayley^  X,  there  nji: 
^  The  policy  of  the  act  was,  to  protect  the  buyer  against 
the  fraud  of  the  seller,  and  this  can  only  be  done  by 
holding  that  the  latter  shall  not  recover  the  valoe  of 
such  bricks  so  sold.**     In  Foster  v.  Tatflor  (a),  whidi 
was  an  action  upon  a  contract  for  the  sale  of  a  qaantitf 
of  butter,  which  was  resisted  on  the  ground  that  the 
butter  was  contained  in  casks  as  to  which  the  statotory 
regulations  had  not  been  observed, — Liifledale^  J.,  wboi 
in  delivering  the  judgment,  entered  into  a  most  elabo- 
rate consideration  of  this  question,  after  referring  to 
Bartlett  v.  Finer  {b)^  Law  v.  Hodson^  Tyson  v.  Tkomas{e)t 
and  Little  v.  Poole  (^),  says :  **  There  are  several  other 
cases  where  acts  of  parliament  have  been  infringed  in 
other  respects.  In  one — orijangton  v.  Hugies{e)'^th€ 
plaintiffs  were  druggists,  and  they  sold  drugs  to  tbede* 
fendants,  who  were  brewers,  knowing  that  they  were  to 
be  used  in  the  brewing  of  beer,  which  was  contrary  to 
the  provisions  of  an  act  of  parliament;  and  Lord  Elkn^ 
borough  there  states  tliat  it  may  be  taken  as  a  reoeirfd 
rule  of  law,  that  what  is  done  in  contravention  of  tbe 
provisions  of  an  act  of  parliament,  cannot  be  made  the 
subject-matter  of  an  action.     There  are  otlier  cases, 
where  contracts  have  been  made  on  the  Lord's  dafi 
which  are  within  the  statute  29  Car.  2.  c.  7. ;  others 
arising  out  of  transactions  connected  with  smuggling) 
other  cases  arising  out  of  transactions  where  the  Daa)e 
of  the  printer  has  not  been  inserted  in  the  docoroeat 
published ;  others  arising  out  of  contracts  relating  to 


(a)  5  B.  Si  Ad.  887.,  S  N. 
^Jlf.241. 

(6)  Carth:252.,SMnn.Sfl5t. 


(c)  M'CkL  Si  r.  119. 

(d)  9B.SiC.  192. 

(e)  1  M.  Si  S.  59s. 
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unlicensed  places  of  public  exhibition  or  resort,  which 
ut  carried  on  in  a  manner  not  authorised  by  law ; 
idlers  arising  out  of  disabilities  in  attorneys  and  apo- 
iiecaries  not  having  the  proper  certificates  to  practise ; 
)diers  out  of  illegal  insurances ;  —  the  names  of  which 
leieral  cases  need  not  be  enumerated :  and  the  general 
principle  is  laid  down,  that,  where  the  provisions  of  an 
Mt  of  parliament  have  been  infringed,  no  contract  can 
be  supported  arisuig  out  of  it/'    The  entire  judgment 
diere  proceeds  upon  the  illegality  of  the  contract:  the 
plaintiff  must  have  known  that  he  was  delivering  the 
batter  in  illegal  casks.  [K  Williams^  3*  Suppose  the  coals 
here  were  to  be  delivered  upon  an  executory  contract, 
would  not  the  law  imply  a  delivery  according  to  the 
statute?]    Probably  it  would.     [Wilde,  C.  J.    UtUe  v. 
Aiolf  (a)  is  rather  a  strong  authority  against  you.    The 
47  6.  S.  c  68.,  —  a  statute  passed  for  the  same  object 
as  the  statute  now  under  consideration,  —  recited  that 
the  several  acts  then  in  force  for  regulating  the  vend 
and  delivery  of  coals,  had  been  found  insufficient  to 
(wefent  the  commission  of  frauds  in  the  vend  and  deli- 
very of  such  coals,  and  that  it  would  tend  greatly  to 
bdlitate  the  execution  of  the  purposes  intended  by  the 
stid  actSy  if  the  same  were  repealed,  and  further  and 
better  provisions  made  for  those  purposes ;  and  then,  by 
i»  US.,  enacted  that  the  vender  of  coals  sold  and  sent  as 
•nd  for  wharf-measure,  from  any  ship,  &c.,  or  from  any 
vliar(  &c.,  and  to  be  delivered  to  the  purchaser  thereof 
from  any  cart,  &c.,  should  deliver  a  printed  ticket,  and 
tke  carman  or  driver  should  deliver  the  same  to  the 
purchaser,  or  his  servants,  before  any  part  of  the  coals 
ilioiild  be  delivered  therefrom:  it  then  gave  the  form  of 
tiie  vender's  ticket,  which  was  required  to  contain  the 
Bomber  of  sacks,  the  name  of  the  coals  sent,  &c.,  the 
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naine  of  the  Tender,  and  the  name  of  tlie  laboaring 
meter ;  and  it  subjected  any  vender  of  coals  who  dioald 
omit  to  deliver  such  ticket,  to  a  penal^  of  WL  Tbe 
court  held,  upon  the  authority  of  Low  v.  Hoibon,  that  the 
act  made  it  imperative  on  the  vender  of  coals  to  delifw 
a  vender's  ticket  signed  by  the  meter ;  and  thatf  tlie 
act  having  been  passed  to  protect  the  buyer  against  iIm 
frauds  of  the  seller,  a  vender  of  coals  who  had  ddiicred 
a  vender's  ticket  to  the  purchaser,  which  was  not  signed 
by  the  meter,  could  not  recover  the  price  of  the  coeisfim 
such  purchaser.']  That  case  is  virtually  overruled  bj 
Wetherell  v.  Jones  s  the  judges  evidently  abstained  bm 
adverting  to  it  in  the  last-mentioned  case,  because  it 
was  so  unsatisfiEictory.  Besides,  there  there  was  an  set 
of  commission— a  fraud  intentionally  perpetrated  bjr 
the  vender,  in  giving  a  false  description  of  the'cbib* 
[Cressnoellj  J.  The  decision  proceeds  on  the  ground  of 
the  non-delivery  of  the  ticket.]  The  protection  of  the 
purchaser  under  the  47  G.  3.  c.  68.  was  much  greater 
than  that  afforded  by  the  1  &  2  Vict.  c.  cL  The  tidnt 
was  formerly  required  to  be  signed  both  by  the  vendtf 
and  the  meter.  [Wilder  C.  J.  The  ticket  remains  the 
same;  the  weighing-machine  is  merely  subsdtuted  far 
the  meter.  The  real  question  is,  whether  an  implied 
promise  can  arise  out  of  a  delivery  that  sulgects  the 
vender  to  a  penalty.]  It  must  be  conceded  that  no  case 
can  be  found  affirming  that  proposition. 

The  Srd  section  of  the  act  does  not  require  a  tidel 
upon  a  sale  of  coals  in  quantity  exceeding  a  qoarter  of  i 
ton,  but  merely  when  a  quantity  exceeding  that  weight 
is  delivered  by  any  cart,  waggon,  or  other  carriage.   Mo 
ticket,  therefore,  is  necessary  if  the  coals  are  delivered 
at  different  times  in  quantities  less  than  a  quarter  of  a 
ton.     And  here,  the  plea  does  not  allege  a  delivery  of  a 
quarter  of  a  ton  at  any  one  time,  but  only  that  each  of 
the  quantities  of  coals  delivered  exceeded  in  weight 
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560  Ibf^  and  that  each  of  the  said  quantities  were  re- 
spectively so  delivered  by  and  in  divers^  to  mi,  two  caris^ 
tad  two  VMggoiu.  [Cresswell^  J.  The  plea  sufficiently 
Jkges  that  each  delivery  was  of  a  quantity  exceeding 
560]bs.] 

There  is  nothing  in  the  plea  to  shew  that  the  coals 
iwe  unloaded  by  the  vender  or  his  agent  or  servant ; 
far  any  thing  that  appears^  the  coals  may  have  been 
taken  from  the  carts  by  the  vendees  or  even  by  a  stranger, 
before  the  carman  could  deliver  the  ticket  [  IVildef  C.  J. 
Ute  breach  is  alleged  in  the  very  words  of  the  statute^] 
That  is  not  in  all  cases  sufficient:  Fletcher  v.  Co/- 
Arop.  {a) 

The  plea  points  to  divers  sales  at  divers  times  and 
b  divers  quantities :  it  alleges  ^*  that  the  plaintiflb,  so 
being  the  sellers  of  the  said  quantities  of  the  said  ^coals, 
did  not  deliver  or  cause  to  be  delivered,  to  the  de- 
fendant, he  the  defendant  being  the  purchaser  of  each 
tod  every  of  the  said  quantities  of  coals,  or  to  his,  the 
defisndant's,  agent  or  agents,  or  servant  or  servants,  im- 
mediately on  the  arrival  of  the  said  carts  and  waggons 
in  which  each  of  such  quantities  were  respectively  sent, 
snd  before  am^  of  suck  quantities  of  cook  vsere  unloaded^ 
a  paper  or  dcket  with  each  of  the  said  quantities  of 
Goals,  or  with  any  or  either  of  them,  according  to  the 
fi>nD,"  &c  If  the  plea  means  "  any  ^  of  "  each  "  of 
such  quantities,  it  is  good ;  if  any  one  of  the  whole 
quantities,  it  is  bad:  and  the  equivocal  expression 
bemg  pointed  out  as  cause  of  special  demurrer,  the  ob- 
jection must  prevail.  CJonsistently  with  the  language 
^^9  though  there  may  have  been  an  omission  to  de- 
liver a  ticket  at  the  commencement  of  the  delivery, 
^  statute  may  have  been  duly  complied  with  after- 
^rds.    [Cresmell,  J.     The  plea  would  have  been  un- 
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exceptionable  if  it  had  alleged  that  the  plaiatiffii  had 
neglected  to  deliver  a  ticket  *^  before  any  of  such  quaoti- 
ties  of  coals  respectively  ivere  unloaded.  The  queitioo 
is  whether  that  is  not  sufficiently  so  stated.  The  words 
are — *^  immediately  on  the  arrival  of  the  said  carts  tod 
waggons  in  which  each  of  such  quantities  were  repec/- 
ively  sent,  and  before  any  of  such  quantities  of  coals 
were  unloaded."]  '*  Any  of  such  quantities"  dearlj 
means  the  whole. 

The  plea  alleges  that  the  plaintiff  omitted  to  deliver 
or  cause  to  be  delivered  a  ticket  '^  signed  ly  the  jltMf 
tiffs.**  This  the  statute  does  not  require.  [Coltman,  J. 
The  Srd  section  requires  the  ticket  to  be  in  the  form 
given  in  schedule  A. ;  and  schedule  A.  requires  a 
signature  by  the  seller,  and  also  by  the  carmao.  (a)] 
A  signature  by  one  of  a  firm  would  suffice;  Smith  ad 
Jago  V.  Brcwn  {b) ;  or  a  signature  by  an  agenti  the 
words  of  the  act  not  expressly  excluding  that  mode  of 
signature,  as  in  Miles  v.  Bough,  {c)  The  statute  of 
frauds,  29  Car.  2.  c.  S.9  expressly  requires  the  me- 
morandum to  be  signed  by  the  party  to  be  cbai]ged 
thereby,  {d)  So,  the  3  Jac.  1  •  c.  7.  5. 1 1.,  as  to  attoroejfs' 
bills,  requires  them  to  be  *^  subscribed  with  their  hands 
and  names;"  and  the  language  of  the  2G.  2.  cS^ 
5.  28.,  is,  "  subscribed  with  the  proper  hand  of  such  st* 
torney  or  solicitor  respectively."  {Wilde^  C.  J.  Sup- 
pose issue  were  taken  on  the  allegation  of  signatoret 
what  would  be  the  result?  No  more  than  this— that 
the  signature  must  be  shewn  to  be  such  as  would  satisfy 
the  statute,  whatever  tliat  might  be.] 


(a)  Suppose  the  vender  or 
the  carman  to  be  unable>  ftt>m 
physical  or  other  causes,  to 
affix  his  signature.  Vide  Hyde 
V.  Johnwriy  2  A''.  C-  776.,  3 
Scott,  289. 

(6)  I  C.SjJ.  542. 


(c)  3  Q.  B.  845. 

(d)  Or,  under  the  44  «» 
17th  aectiouB,  by  his  agentli*- 
fully  authorized ;  or,  under  tbe 
dd  section,  by  an  agent  <?* 
pointed  in  writing. 
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Tbe  plea  negatives  that  the  derendant  was  a  dealer 
in  eoils  ^  at  the  times  of  the  said  sales  and  of  the  said 
delhreries  of  tbe  said  coals  to  him  as  aforesaid."     It  is 
consistent  with  this  that  he  was  a  dealer,  and  so  no 
ticket  necessary,  at  the  time  of  all  the  sales  and  deli- 
Tcries  except  one.     The  negation  is  too  large.     [CoU^ 
moHi  J.    Is  this  pointed  out  as  ground  of  special  de- 
nrarrer?]     It  is  not  necessary  that  it  should  be:  Snell 
Y.Siidl{a)    IV.  WWiams,  J.    In   fVood  v.  Peyton  {b), 
to  aa  action  against  the  maker  of  two  promissory  notes, 
die  defendant  pleaded,  that  the  said  promissory  notes 
ami  each  of  them  were  and  wis  obtained  from  the  de- 
fendant by  the  plaintiff's  fraud:  tbe  plaintiff  replied 
that  the  said  promissory  notes  were  not  obtained  by 
fiind,  modo'etjbrmd:  and  it  was  held,  on  spedal  de- 
nMirrer,   that  the  replication  was  good,  and  did  not 
tender  too  Iai|;e  a  traverse.     Pollock^  C  B.,    says: 
*Tbe  defendant  most  be  understood  to  mean  that 
which  he  ought  to  mean.(c)    Then,  if  the  plea  be  distri- 
botife,  when  pleaded  as  to  both  counts,  the  replication 
it  distributive  also ;  for,  it  is  plain  that  the  plaintiff 
iMns  to  follow  the  defendant  in  his  pleading.    The 
cifect  b  the  same  as  if  the  replication  had  contained  the 
word  •  respectively.' "     Wilde,  C.  J.     The  language  of 
the  plea  mast,  if  possible,  be  taken  in  such  a  sense  as 
will  support  it.]    That  is,  where  the  plaintiff  pleads 
over.  IWilde,  C.  J.  Or  does  not  demur.] 
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Dmding,  Seijt,  contrd.  The  plea  is  good  in  sub- 
^Ge  and  in  form.  Although  the  breach  of  mere  re- 
vemie  regulations  tending  to  insure  the  due  payment 


(a)  4  JH.  4^  C.  741.,  7  2>.  4- 
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am,  6 B.  Si  C.  ftQS.,  9D.S(R. 
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1847.       of  duties  impoMd  iipoo  the  msnofiichire  of  an  excbible 
sTtide,  does  not  render  the  trade  itself  illegal,  to  as  to 
incafMcitate  the  manofiKtorer  from  reooverii^  die  price 
DAwioor.     of  snch  artide^  or  from  soing  opon  a  goarantee  gifcn 
for  the  due  paTment  diereof ;  jet  it  is  dear,  fron  til 
the  aothorities^  that,  wherever  a  statute  imposes  a  p^ 
naltj  fer  the  non-cooDplianoe  with  a  condition  preoedeiit, 
a  prohibition  is  implied,  and  no  contract  apoo  wbich 
SQch  prohibition  attaches  can  be  enforced  in  a  oonit  of 
law.     Thus,  in   7>so»  ▼.  Tkomas  (a),  it  was  hdd  tlMt 
no  action  would  lie  for  the  breadi  of  a  contract  fertbe 
sale  of  corn  bj  the  hobbett,  being  in  oontraventioo  of 
the  prorisioiis  of  the  n  Cmr.  S.  c.  S.  s.  9.  (&)    Aad 
Parkty  B^  in  delivering  the  judgment  of  the  court  cf 
Exchequer,  in  Copt  ▼.  Aacbmbfr),  says:  **It  ii  pe^ 
iectlj  settled,  that,  where  the  contract  whidi  the  pUo- 
tiff  seeks  to  enforce,  be  it  express  or  implied,  ia^  ex- 
presslj  or  bv  implication,  forbidden  by  the  commoo  or 
statute  law,  no  court  will  lend  its  aasistance  to  give  it 
eflect.     It  is  equallr  clear  that  a  contract  is  nnd  if  pit>- 
hibited  by  a  statute,  thon^  the  statute  ii^icts  a  penal^ 
<mly,  because  such  a  penal^  implies  a  prohibitioo :  f^ 
Lord  ffdlr,  Parileit  r.  FtMer.  (d)    And  it  maj  be  sJij 
laid  down,  notwithstanding  some  dicta  apparently  to  the 
contrary*  that,  if  tie  contract  be  rendered  illegal,  it  cio 
make  no  difierence,  in  point  of  law,  whether  die  statute 
uliich  makes  it  so  has  in  view  the  protectkui  of  the 
revenue,  or  any  other  object.     The  only  question  k» 
whether   the  statute   wuwns  to  prokibit  the  coiUnd. 
[IVifdc^  C.  J.     The  indination  of  the  court,  as  at  pie- 
sent  advised,  is,  that  the  omission  to  ddiver  a  ticket 
precludes  the  plaintifis  from  recoTering  the  price  of  tke 
coals.     But,  considering  the  diversity  of  dicta  aad  (fc^* 

(fl)  JlfTW,  Jt  r.  119.  (c)  ^M.SiW.  157. 

{h)  And  see  Wmm  t.  Pfimiy  (cQ  OrrO.  852^  Sftins. '^ 
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sions  upon  the  subject,  —  and  particularly  that  oF  Lord 
TenterdeHj  in  WethereU  v.  Jones^ — we  will  not  pronounce 
•117  jodgment  without  taking  an  opportunity  to  look  into 
the  cases  more  careFulIy.  IF  we  should  entertain  any 
doabt,  we  will  hear  you  again  upon  the  main  point. 
At  present  yon  may  confine  your  attention  to  the  formal 
objeetkxis.] 

The  plea  sufficiently  alleges  the  non-delivery  oF  a 
ttdtet  prerioosly  to  the  unloading  oF  any  oF  the  coals. 
An  ambigoity  arising  from  the  word  ^  respectively " 
being  fbond  in  the  wrong  place,  is  removed  by  the  sub- 
nqnent  words,  *^  or  with  any  or  either  oFthem." 

The  plea  negatives  the  delivery  oF  a  ticket,  signed  by 
die  plaiBtifis,  according  to  the  Form  and  effect  oF  the 
Mite.  That  means,  without  such  signature  as  is  re- 
qoired  by  the  Srd  section  and  the  schedule  together. 
What  that  is,  is  matter  oF  evidence,  to  be  proved  at  the 
trial 

Reading  it  according  to  the  ordinary  sense  oF  the 
Itogoage  used,  the  plea  negatives  the  deFendant  being 
a  dealer  in  coals  at  the  several  times  oF  the  sales  and 
ddi»eries.  {V.  WiUiatns^  J.,  reFerred  to  Yates  v.  Tearle{n). 
There,  a  declaration  in  case  alleged,  in  all  the  counts, 
^  the  plaintiff  held  a  messuage  and  premises,  with 
^  appurtenances,  as  tenant  thereoF  to  the  defendant, 
^t  a  rent  thereFore  payable  by  the  plaintiff  to  the  de- 
li^daDt;  and  it  complained,  in  the  first  count,  that  the 
defendant  took  the  plaintiff's  goods  as  and  For  a  dis- 
^'^  For  alleged  arrears  oF  the  said  rent,  whereas  no 
^twas  due;  in  the  second  count,  oF  an  excessive  dis- 
tress For  arrears  oF  rent  claimed  to  be  due  For  the  said 
tmements ;  in  the  third  count,  oF  an  irregular  sale  oF 
goods  seized  as  a  distress  For  alleged  arrears  oF  the  said 
rent.    The  deFendant,  as  to  all  the  counts,  traversed 
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the  holding,  modo  el  Jbrmd :  and  it  was  held  that  die 
traverse  was  not  too  large^  as  putting  in  issue  the 
tenancy  of  all  the  premises  mentioned  in  the  sefeni 
counts.] 


Unthank^  in  reply.  The  objection  that  the  noo- 
deliverv  of  a  ticket  previously  to  the  unloading  is  not 
sufficiently  allied,  being  pointed  out  as  cause  of  spedal 
demurrer,  the  defect  cannot  be  aided  by  the  interpola- 
tion of  the  words  •*  respectively  **  or  "  any,"  With 
regard  to  the  case  of  Wood  v.  Ptjfion^  it  is  to  be  ob* 
served  that  there  b  a  material  distinction  between  a  tra- 
verse and  a  plea.  In  Candck  v.  Blagrave  {a\  in  covenant 
by  the  assignee  of  the  lessor  against  the  lessee,  fiir  rent 
arrear,  an  all^ation  that  the  lessor  was  possessed  for  the 
remainder  of  a  term  of  twenty-two  years,  commenctng 
on  &C.,  was  held  to  be  material  and  traversable. 

Ctar.  adv.  vdU 

WiLDK,  C.  J.,  now  delivered  the  judgment  of  die 
court 

In  this  case  the  plaintiffs  have  declared  in  indebitatus 
assumpsit  for  goods  sold  and  delivered^  to  which  de- 
claration the  defendant  has  pleaded,  in  substance,  that 
the  goods  mentioned  in  the  declaration,  were  certain 
quantities  of  coals  sold  and  delivered  by  the  plaioti£to 
the  defendant  on  divers  days  and  times,  and  that  die 
said  quantities  of  coals  were  respectively  so  delivered  in 
quantities  exceeding  in  weight  560lbs.  eacbi  and  diat 
each  of  the  same  quantities  was  respectively  so  deli- 
vered widiin  the  city  of  London  in  divers,  to  wit,  tvo 
carts  and  two  waggons,  and  that  the  plaintiffs,  being 
such  sellei^  did  not  deliver,  or  cause  to  be  delivered, 
to  the  defeudant,  or  any  one  on  his  behalf,  immediately 

(a)  1  R  .V  a.  53Jn  4 /.  a.  Jfaorv,  30S. 
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on  the  arrival  of  the  said  carts  and  waggons,  and  before 

ADjr  such  quantities  of  coals  were  unloaded,  a  ticker, 

^tccording  to  the  form  of  the  statute  of  1  &  2  Vict.  c.  ci. 

signed  by  the  plaintiffs,  as  required  by  the  said  statute, 

wiwA  that  the  defendant,  at  the  time  of  such  delivery, 

^iMms  not  a  seller  of,  or  dealer  in,  coals,  nor  did  the  de« 

f«xlant  purchase  the  same  at  the  coal-market 

To  this  plea,  the  plaintiffs  specially  demurred,  and 
igned  several  special  causes  of  demurrer,  which  will 
presently  more  particularly  adverted  to. 
The  main  and  general  question  which  arises  upon  this 
dcmnrrer,  is,  whether  the  plaintiffs  are  precluded  from 
recovering  the  price  of  the  coals  delivered  by  them  to 
clie  defendant,  by  reason  of  their  having  omitted,  pre- 
vious to  such  delivery  of  coals,  to  deliver  to  the  de- 
fendant, or  some  one  on  hb  behalf,  a  ticket  referred  to 
in  the  statute,  stating  the  quantity  and  description  of 
the  coals  about  to  be  delivered :  and  this  question  de- 
pends upon  the  construction  and  effect  of  such  statute. 

This  declaration  is  not  framed  upon  a  special  con- 
^t,  but  upon  the  promise  implied  by  law  from  the 
s>Ie  and  delivery  of  the  coals ;  and  the  question,  there- 
lore  is,  whether,  regard  being  had  to  the  statute  referred 
^and  to  the  omission  to  deliver  a  ticket  in  the  form 
iitentioned  therein,  the  law  will  imply  a  promise  to  pay 
for  the  coals  so  delivered. 

The  statutes  which  have  given  rise  to  the  question  of 

*he  right  to  recover  the  price  of  goods  by  sellers  or 

Venders  who  have  not  complied  with  the  terms  of  such 

'States,  are  of  two  classes,  —  the  one  class  of  statutes 

ha?ing  for  their  object  the  raising  and  protection  of  the 

rcfeoue,  —  the  other  class  of  statutes  being  directed 

either  to  the  protection  of  buyers  and  consumers,  or  to 

lome  object  of  public  policy.     The  present  case  arises 

upon  a  statute  included  in  the  latter  class. 

The  statute  which  governs  the  present  case  is  the 
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be  plaintiff  to  the  defendant;  and  it  was  contended 
bat  the  plaintiff  was-  not  entitled  to  recover,  because  a 
cket  had  not  been  delivered  with  the  coals,  as  required 
f  the  then  existing  statute,  47  G.  3.  c.  UviiL  <r  IIS* 
*wo  tickets. were  required,  under  that  statute,  to  be 
^vered ;  and  the,  objection  was,  that  one  of  those 
;kets,  called  the  vender's  ticket,  had  not  been  signed 
f  the  meter,  nor  had  his  name  been  inserted  therein. 
^pcm  the  argument, — a  rule  nisi  having  been  obtained 
I  that  case  to  enter  a  nonsuit,-— the  various  cases  of 
am  V.  Hodson  (a),  BensUy  v.  Bignold  (i),  Langton  v. 
htghe${c)y  and  Cannan  v.  Biyce{d)j  were  cited  and 
)nsidered ;  and  Lord  Tenterdeii^  in  giving  judgment, 
lid :  ^  The  regulations  prescribed  by  this  act  of  par- 
anient  appear  to  be  intended  to  prevent  fraud  in  the 
end  and  delivery  of  coals ;  and  that,  for  that  purpose, 
:  was  required  that  the  ticket  should  be  signed  by  the 
oal-meter ;  and  that,  as  the  ticket  was  not  signed  as 
eqoired  for  that  purpose,  the  plaintiff,  the  seller  of  the 
oai%  was  not  entitled  to  recover."     Bayley^  J.,  said 
'  the  case  fell  within  the  principle  otLaw  v.  Hodsoii,  in 
vhich  case  the  court  held,  that,  the  policy  of  the  act 
leiog  to  protect  the  buyer  against  the  seller,  it  would 
^  best  effected  by  holding  that  the  vender  could  not 
''eoover  the  value  of  the  bricks  which  had  been  delivered, 
such  bricks  having  been  less  than  the  statutable  size ; 
And  that  the  object  of  the  legislature  in  the  statute  then 
^  qoestion,  of  the  47  G.  3.  c.  Ixviii.,  would  also  be  best 
cQected  by  holding  that  a  seller  of  coals  could  not  re- 
^^er  the  value  of  them,  where  be  had  omitted  to  deliver 
^  ticket  pursuant  to  the  statute."    UttUdaley  J.,  and 
fforke^  J«,  recognised  the  same  principle,  and  a  nonsuit 
Wis  accordingly  entered. 
That  case  appears  to  the  court  to  have  been  correctly 


(a)  11  Eoit,  300. 
Ih)  5  B. 


4r  Aid.  836. 


(e)  lM.SsS.  59$. 
(d)  8B.S(Ald.  ng. 
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decided,  and  to  be  directly  in  point  to  the  present,  and 
that  it  must  govern  the  decision  of  it.  The  statute  of 
1  &  2  Vict.  c.  ci.,  continued  by  the  B  &  9  Vict.  c.  d, 
has  precisely  the  same  object  in  view  as  the  47  6.  S. 
c.  68.,  and  seeks  to  eflTect  it  by  similar  means,  namely, 
by  requiring  the  seller  to  deliver  to  the  buyer  a  ticket 
in  a  prescribed  form. 

The  judgment  in  Utile  v.  Poo/e  is  consistent  with 
the  cases  of  Bensley  v.  Bignold^  Forster  ▼•  Tat^  (a), 
Marchant  v.  Evans  {b\  Rex  v.  JTte  Inhabitants  of 
Gravesend  {c)f  Cope  v.  Ilowlands  {d)^  and,  we  believe, 
every  other  case  in  the  books  depending  upon  tbb 
class  of  statutes. 

We  are,  therefore,  of  opinion  that  the  plea  in  this 
case,  if  well  pleaded,  furnishes  a  legal  answer  to  the 
declaration,  and  that  the  judgment  of  the  court  roust  be 
for  the  defendant. 

It  remains  to  be  considered  whether  the  defendant 
has  well  pleaded  this  matter  of  defence.  Various  olv 
jections  of  form  were  taken  by  the  special  demurrer, 
but  all  save  one  were  disposed  of  during  the  argument 
The  objection  that  remained  for  consideration  was,  that 
the  plea  did  not  distinctly  aver  an  omission  by  the  phun- 
tiffs  to  deliver  a  ticket  before  the  unloading  of  each 
quantity  of  coals  exceeding  560  lbs.,  but  merely  nega- 
tived the  delivery  of  a  ticket  before  the  unloading  of 
any  of  the  whole  quantities,  —  which,  it  is  said,  is  con- 
sistent with  an  omission  to  deliver  a  ticket  before  the 
unloading  of  the  first  quantity,  and  a  due  delivery  ofa 
ticket  upon  the  unloading  of  each  subsequent  quantitr. 
We  think,  however,  it  is  averred  with  sufficient  dis* 
tinctness  that  there  was  an  omission  to  deliver  a  ticket 
upon  each  occasion.  The  terms  of  the  special  de- 
murrer, as  far  as  regards  this  point,  are  as  follow:-- 


(a)  5  B.Sf  Ad.  SS7. 
(6)  2  J.  B.  Moore,  14. 


(c)  3B.Sf  Ad.  24a 
<rf)«  If.  ^  r.  149. 


10  VICTORIA. 


401 


^tbat  the  plea  is  pleaded  to  the  whole  of  the  first 
oeont  of  the  declaration,  which  is  admitted  by  the  plea 
:d  be  founded  upon  several  distinct  sales  and  several 
listinct  deliveries  of  coals  at  several  distinct  times,  and 
ret  the  defendant,  in  and  by  the  said  plea,  pretends 
hat  the  whole  of  the  said  sales  and  deliveries  are  illegal 
md  void,  because  the  plaintiffs  did  not,  immediately  on 
he  arrival  of  the  said  carts  and  waggons,  and  before 
iny  of  the  said  quantities  of  coals  were  unloaded,  de- 
hrer  to  the  defendant  a  paper  or  ticket  according  to  the 
bm  in  the  schedule  to  the  said  act  annexed ;  and  the 
defendant  thereby  seeks  to  avoid  all  the  sales  and  de- 
liveries of  the  said  coals,  and  all  the  contracts  which 
the  plaintifis  have  declared  in  the  first  count,  because 
they  did  not  comply  with  the  enactment  of  the  statute, 
upon  the  first  delivery  of  the  said  coals,  and  it  is  con- 
sistent with   the  said   plea,  that  the  plaintiffs,  on  the 
seoond  and  every  subsequent  occasion,  did  deliver  a 
paper  and  ticket  as  required  by  the  statute ;  and  that  the 
plea,  being  bad  in  part,  is  bad  altogether."     Such  being 
the  Torm  of  the  special   demurrer,  let  us  see  how  it 
ipplies  itself  to  the  language  of  the  plea,  which  states 
''that  each  of  the  said  quantities  of  coals  so  delivered 
hj-tbe  plaintiffs  to  the  defendant  as  aforesaid,  on   the 
^js  and  times  aforesaid,  at  the  respective  times  of  the 
sslesand  of  the  said  deliveries  thereof  to  the  defendant 
•»  aforesaid^  respectively  exceeded   in  weight  560  lbs., 
sod  that  each  of  the  said  quantities  of  conis  was  re- 
spectively so  delivered  as  aforesaid  by  the  plaintiffs  to 
the  defendant  within   the  city  of  London^    by  and  in 
divers,  to  wit,  two  carts  and  two   waggons ;  that  the 
plaintiffs  were  the  sellers  of  each  and  every  of  the  said 
foantities  of  the  said  coals  so  sold  and  delivered  to  the 
defendant  as  aforesaid  ;  and  that  the  plaintiffs,  so  being 
be  sellera  of  the  said  quantities  of  the  said  coals,  did 
lot  deliver  or  cause  to  l>e  delivered  to  the  defendant 
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(he  the  defendant  being  the  purchaser  of  each  and  ercr^ 
of  the  said  quantities  of  coals),  or  to  his  the  defiond- J 
ant's  agent  or  agentSy  or  servant  or  servants,  imme-^ 
diately  on  the  arrival  of  the  said  carts  and  waggona  ii^ 
which  each  of  such  quantities  of  coals  was  respective!]^ 
sent,  and  before  any  of  such  quantities  of  coals  were  uo^ 
loaded,  a  paper  or  ticket  with  each  of  tlie  said  qoantitii^ 
of  coals,  nor  with  any  or  either  of  them,  according  to  ll^ 
form  in  schedule  A.  to  the  said  act  annexed,  req)eG^ 
ively  signed  by  the  plaintiffs,  the  sellers  of  the  sa^  ^ 
quantities  of  coals,  with  their  names  in  words  at  f^^ 
length,  according  to  the  form  of  the  said  statute^  l:>^ 
wholly  neglected  so  to  do,  contrary  to  the  said  statute  .•* 
and  the  plea  further  avers,    *'  that  he,  the  defendant^  ^ 
the  times  of  tlie  said  sales  and  of  the  said  deliveries  cf 
the  said  coals  to  him  as  aforesaid,  was  not  a  seller  o^or 
dealer  in,  coals,  nor  did  he  the  defendant  parcbase  the 
same,  or  any  part  thereof,  at  the  coal-market***    Novi 
in  considering  whether  or  not  the  objection  uiged  to 
this  plea,  is  well  founded,  it  is  material  to  attend  to  the 
language  of  the  earlier  part  of  it:  and  we  think  itwOI 
be  found  in  that  part  of  the  plea  that  the  deliveries  are 
so  severed  as  to  make  the  subsequent  allq;ation  of  the 
plaintiiFs'  omission  to  deliver  a  ticket  in  respect  of  etch 
delivery  sufficiently  distinct.     It  alleges  that  "each  of 
the  said  quantities  of  coals  so  delivered  by  the  plaiotif 
to  the  defendant  as  aforesaid,  on  tlie  days  and  tim 
aforesaid,  at  the  respective  times  of  the  said  delivef 
thereof  to  the  defendant  as  aforesaid,  respectively 
ceeded  in  weight  560  lbs.,  and  that  each  of  the 
quantities  of  coals  (that  is,  each  of  the  said  quai 
respectively    exceeding    in    weight   560  lbs.)    wa 
livered  in  two  carts  and  two  waggons ; "  and  U 
plaintiffs  being  the  sellers,  ^^  did  not  deliver,  o 
to  be  delivered,  to  the  defendant,  or  to  his  agf 
immediately  on  the  arrival  of  the  said  carts  and 
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io  which  each  of  such  quantities  of  coals  was  respect- 
ively sent,  and  before  any  of  such  quantities  of  coals 
were  unloaded,  a  paper  or  ticket  with  each  of  the  said 
quantities  of  coals,  nor  with  any  or  either  of  them,  ac- 
cording to  the  form/'  &c     Now,  the  first  part  of  the 
plea  speaks,  in  distinct  terms,  of  each  of  the  quantities 
respectively  exceeding  in  weight  560  lbs.,  and  of  each 
quantity  being  delivered  in  two  carts  and  two  waggons, 
which  might  well  constitute  one  delivery :  and  the  latter 
part  negatives  the  delivery  of  a  ticket  **  with  each  of  the 
said  quantities  of  coals,"  that  is,  with  each  of  the  said 
qnaotities  exceeding  in  weight  560  lbs.,  and  contained 
in  two  carts  and  two  waggons.      It  therefore  appears  to 
us  that  this  n^ation  of  the  delivery  of  a  ticket  before 
tJie  unloading  of  any  of  the  quantities  of  coals,  is,  in 
Uratb,  a  direct  negation  of  its  delivery  before  the  un- 
loading of  each  of  the  several  quantities. 

My  brother  Cresswell  reminds  me  that  the  plea  con- 
tains an  allegation  that  the  plaintiffs  neglected  to  deliver 
a  note  or  ticket  previously  to  the  unloading  of  "  any  of 
such  quantities  of  coals."  The  negation,  therefore,  is 
applied  with  suffici^it  distinctness  to  eacA  delivery  of 
coals,  (a) 

Upon  the  whole,  therefore,  it  seems  to  us  that  the 
objecikms  of  form  to  the  plea,  set  forth  in  the  special 
demurrer,  are  not  well  founded,  and  that  the  plea  is 
sufficient  in  form  as  well  as  in  substance.  The  judg« 
nieot  musty  consequently,  be  for  the  defendant. 

Judgment  for  the  defendant. 
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The  pro-  A  SSUMPSIT  for  money  bad  and  received.    Plea, 

moteraofa  ^^^  assumpsit.     The  action  was  brouffbt  by  the 

projected  rail-  o      •  ^ 

way  company,  plaintiiF,  an  allottee   of  sbares  in  a  projected  railway 

in  June^ 

1845,  issued  a  prospectus  sUting  the  capital  to  consist  of  3,000,000/L,  in  120,000 
shares  of  25/.  each,  and  stating,  amongst  other  things,  that  application  would  be 
made  for  a  bill  to  incorporate  the  company  early  in  the  next  session ;  and  iIm^ 
in  case  parliament  shoidd  not  sanction  the  undertaking,  the  money  depodlrd, 
deducting  the  necessary  expenses  attending  the  projection,  would  he  returned  to 
the  shareholders.  On  the  25th  of  September,  the  plaintiff  made  applicstkm  to 
the  provisional  committee  of  management  for  sixty  shares,  by  a  letter  in  the  fonn 
prescribed  in  the  prospectus,  undertaking  to  accept  the  same,  or  such  less  Dumber 
as  they  might  appropriate  to  him,  subject  to  the  regulations  of  the  eompenff,  to 
sign  the  necessary  legal  documents,  and  to  pay,  when  required,  the  dqiosit  thmos 
of  1/.  Is.  64.  per  share.  The  committee,  by  a  letter  dated  the  1 1  th  of  OdobeTf  bnt 
not  sent  until  some  days  after,  informed  the  plaintiff  that  they  had  albtted  bim 
sixty  shares,  upon  condition  that  the  deposit  of  IL  7^*  6d.  per  share  thereoo  wv 
paid  on  or  before  the  18th,  in  default  of  which  the  allotment  would  be  forfeited, 
and  the  shares  disposed  of  to  other  applicants.  This  letter  was  headed  *'  Not 
transferable,"  and,  as  well  as  the  letter  of  application,  described  the  conceni  is 
one  having  the  amount  of  capital  and  the  number  of  shares  mentioned  in  the  pro* 
spectus.  On  the  17th  of  October,  the  committee  published  an  advertisemffot  in 
The  Times,  stating  that  "  they  had  completed  the  allotment  of  shares."  Tberc 
was  evidence  for  the  jury  that  the  plaintiff  saw  this  notice ;  and  he  paid  his  de- 
posit on  the  22nd  of  October.  On  the  4tli  of  November,  the  plaintiff  signed  the 
subscribers*  agreement  and  the  parliamentary  contract,  by  which  the  committee 
were  impowered,  amongst  other  things,  to  apply  the  money  received  for  depositSi 
in  liquidation  of  the  preliminary  expenses  of  the  undertaking.  A  meeting  of  tbe 
shareholders  was  held  on  the  15th  of  December,  at  which  the  plaintiff  for  the 
first  time  learned,  that,  although  applications  had  been  made  before  the  17^^'^ 
October,  sufficient  to  absorb  the  whole  120,000  shares,  58,000  only  had  been 
allotted ;  and  that,  in  consequence  of  the  plans  and  sections  not  being  duly  depo- 
sited to  comply  with  the  standing  orders,  and  the  want  of  necessary  fiinds,  the 
committee  were  not  in  a  condition  to  go  to  parliament.  At  this  meeting,  reiob- 
tions  were  proposed  expressive  of  confidence  in  the  committee,  and  of  a  desire  to 
proceed.  The  plaintiff  moved  an  amendment,  that,  as  58,000  shares  only  bad 
been  allotted,  the  deposits  already  received  should  be  returned  to  the  ptfties 
who  had  paid  them.  The  chairman  declined  to  put  the  amendment ;  and  tbe 
original  resolutions  were  carried  by  a  large  migority.  On  the  31st  of  D*' 
cember,  the  committee  came  to  the  conclusion  that  to  proceed  with  the  under- 
taking would  be  impracticable ;  and,  on  the  6th  of  January,  the  plaintiff  bnugbt 
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itopanjr,   called   *'  JTie  Direct  London    and    Eaeier        1847. 

lihcoy  Companyf*  to  recover  from  the  defendant,  a        

^mber  of  the    managing    committee,   the    sum    of     Wontnbb 

ll05.|  being  the  amount  of  a  deposit  of  ]/•  7s.  6d.       Sairp. 

*  share  upon  sixty  shares  in  the  concern  allotted  to 

I. 

rbe  cause  was  tried  before  Erle^  J.,  at  the  sittings  at 

ttminster  after  Tnnity  term,  1846.     The  facts  that 

»eared  in  evidence  were  as  follow :  — 

Early  in  the  year  1845,  certain  persons  associated 

mselves  together  for  the  formation  of  a  company  to 

ke  a  direct  railway  communication  between  London 

1  Exeter.     In  the   month  of  June  in  that  year,  a 

Dspectns  was  issued  in  the  following  form  :  — 


^Direct  London  and  Exeter  Railway  Company,  Prospectus, 

**(with  extension  to  Falmouth  and  Penzance).  "^J   ^' 

Cipital,  8,000,000/1,  in  120,000  shares  of  25/.  each. 

**  Deposit  1/.  Is.  6d.  per  share. 
(A  further  deposit  of  1/.  5s.  per  share  to  be  paid  after 

the  bill  has  passed  the  House  of  Commons.) 
Provisionally  registered  pursuant  to  7  &  8  Vict.  c.  1 10. 
**  Provisional  Committee. 


•edon  for  money  had  and  received  against  the  defendant,  a  member  of  the 
imittee  of  management^  to  recover  back  his  deposit 

At  the  trial»  the  judge  told  the  jury  that  the  plaintiff  was  entitled  to  a  verdict, 
JK  defendant  knovringly  made  a  false  representation  which  was  a  material  in- 
iement  to  the  plaintiff  to  pay  his  money,  and  if  the  plaintiff  executed  the  deed 
ier  the  tame  belief  that  induced  him  to  pay  the  deposit  The  jury  having 
nd  for  the  plaintiff:  —  Held, 

rhat  the  direction  was  right ;  and  that  the  judge  was  not  bound  to  tell  the 
f  whether  or  not  the  letters  of  application  and  allotment  constituted  a  valid 
binding  contract : 

lutf  the  letter  of  allotment  not  being  an  unconditional  acceptance  of  the  offer 
e  by  the  letter  of  application,  the  two  did  not  constitute  a  contract  under 
•fa  the  plaintiff  could  have  been  compelled  to  pay  the  deposit : 
ad  that  the  plaintiff  had  not,  by  attending  the  meeting  of  the  15th  of  De- 
ter, precluded  his  right  to  rescind  the  contract  on  the  ground  of  fraud. 
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1 847.  [Here  followed  the  names  ofsievera!  persons,  i&dad 

that  of  the  defendant] 

ONTNBR  ^g  Committee  of  Management 

Shairp.  [Here  followed  the  names  of  several  personii  all 

whom  were  members  of  the  provisional  committee^  \ 
defendant  being  one  of  them.  The  names  of  t 
engineer,  solicitors,  and  bankers  were  also  given ; « 
the  prospectus  proceeded  to  disclose  the  objects  of  d 
association,  and  contained,  amongst  others,  the  folloirii 
statements: — ] 

*'  The  object  of  this  company  is,  to  establish  a  ni 
way  from  London  to  Exeter  direct,  through  Sttuhi 
and  other  considerable  towns  hitherto  deprived  of  tk 
great  improvement  of  the  age. 

"  The  most  important  feature,  however,  of  4 
undertaking  will  be,  that  it  will  establish  an  uniote 
rupted,  direct,  and  speedy  communication  between  tl 
metropolis  and  our  largest  maritime  ports,  Pb/moi 
and  Falmouth^  and  thus  form  an  immediate  transit 
the  extreme  part  of  the  West  of  England. 

'^  The  plans,  sections,  and  books  of  reference  will 
ready  within  the  time  prescribed  by  the  standing  ordc 
of  parliament,  and  application  will  be  made  for  a  bill 
incorporate  the  company,  early  in  the  next  sessic 
The  usual  power  will  be  taken  by  the  act,  to  alk 
interest  at  4  per  cent,  per  annum^  after  passing  the  » 
on  the  amount  of  the  subscriptions  paid  up,  and  tl: 
no  subscriber  shall  be  answerable  for  more  than  t 
amount  of  his  deposit  until  the  act  be  obtained,  and  tb 
not  beyond  the  amount  of  his  subscription. 

**  In  case  parliament  should  not  sanction  the  prek 
undertaking, — which  every  active  means  will  be  tak 
to  secure,  —  the  money  deposited  (deducting  the  mc< 
sary  expenses  attending  the  projection)  will  be  returti 
to  the  shareholders. 

''  The  deposit  of  1/.  75.  6£f.  per  share  will  be  sufDci 
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to  comply  with  the  standing  order  of  the  House  of       ]84>7. 

Commoos;  and,  after  the  bill  has  passed  the  Commons,        

a  further  deposit  of  17.  Ss.  will  be  made,  in  order  to  ^^'^^'^ 

complj  with  the  regalations  of  the  House  of  Lords.  Srairp. 
The  committee  are    unwilling  to   require  the  whole 
deposit  earlier  than  is  absolutely  necessary.** 

At  the  foot  of  the  prospectus  was  a  printed  form  of 
application  for  shares,  as  follows :  — - 

"  To  the  Provisional  Committee  of  Management  of  Form  of  ap- 

1*     *     ^ 

Tie  Direct  London  and  Exeter  Bailway  Company.  Snwes^" 

**  Gentlemen,  —  I  request  you  will  allot  me  ■ 
ibves  of  25/.  each  in  the  above  railway :  and  I  under- 
take to  accept  the  same,  or  such  less  number  as  you 
Ptty  appropriate  to  me,  subject  to  the  regulations  of 
tbe  company ;  also  to  sign  the  necessary  legal  docu- 
ments, and  to  pay,  when  required,  the  deposit  thereon 
oTl/.  7i.  6d.  per  share. 

*'  Name  in  full. 

*^  Profcjision,  if  any,  and  professional  residence,  in 
foil. 

**  Residencey  in  full. 
^  Reference. 
••Date. 

"  Signature  of  applicant" 

On  the  85th  of  September y  1845,  the  plaintiff  sent  in  PlaintiflTa  sp- 
in application,  in  the  form  prescribed,  for  thirty  shares ;  plic*tion  for 
and,  on  the  10th  of  October ^  he  applied  to  one  of  the 
eommittee  of  management  to  be  allowed  to  increase  the 
oomber  to  sixty. 

Some  time  between  the  ISth  and  the  22nd  otOctober^  Allotment. 
the  plaintiff  received  from  the  secretary  of  the  company 
a  letter  of  allotment,  of  which  the  following  is  a  copy: — 


403 


EASTER  TERM, 


WoNTNKR 

Sbairp. 


^  London^  llOi  October^  II 
^^  Direct  London  and  Exeter  RailTcqy  Company. 
''  (with  extension  to  Falmouth  and  Penzance) 
**  Capital,  8,000,000/.,  in  120,000  shares  of  25/.  en 

**  Sir,  —  The  committee  have,  at  your  reqaest,  allot 
to  you  sixty  shares  of  25L  each  in  this  undertak' 
upon  condition  that  the  deposit  of  1^  75.  6d.  per  si: 
thereon  be  paid  on  or  before  Saturday^  the  18th  day 
October  instant ;  in  default  of  which,  this  allotment  \ 
be  forfeited,  and  the  shares  disposed  of  to  other  i 
plicants.  The  bankers  will  give  a  receipt  for  the  d 
posit,  in  exchange  for  this  letter,  which  must  be  k 
with  .them. 

'^  I  beg  also  to  inform  you  that  scrip  for  the  shir 
will  be  delivered  to  you  in  exchange  for  the  banker 
receipt,  upon  your  executing  the  parliamentary  cof 
tract  and  subscribers'  agreement,  of  which  due  Uodt 
will  be  given. 

"  Be  pleased  to  observe  that  the  bankers'  reoei| 
must  be  produced  when  you  attend  to  execute  tl 
deeds." 


Advertisement 
of  October  \, 
1845. 


The  following  advertisements  appeared  in  Tie  Tim 
and  other  newspapers,  on  the  1st  and  17th  of  Odob 
respectively :  — 

'^  Direct  London  and  Exeter  Railwat/f  with  exteDsi< 
to  Falmouth  and  Penzance. 

^'  No  further  application  for  shares  can  be  receive 
in  this  undertaking.  The  committee  of  managemei 
are  now  actively  engaged  in  the  duties  of  allotmeo 
but  deem  it  necessary  to  apprise  the  public,  in  advaix 
in  order  to  prevent  disappointment.  From  the  em 
mous  number  of  persons  who  have  applied  for  shar 
not  more  than  one-tenth  of  even  bond  fide  applicatic 
can  be  entertained." 
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**  Direct  London  and  Exeter  Railway ^  with  extension         1847. 

to  Falmouth  and  Penzance.  

"  The  committee  of  management  hereby  give  notice      *^ontner 

that  they  have  completed  the  allotment  of  shares^  and        Suairp. 
thai  the  usual    letters   are   this    day    issued.      In    the  Advertisement 
arduous  duty  of  deciding  on  claims  unprecedented,  it  of  October  1?. 
is  believed^   in   their  number   and    respectability,    the 
committee  have  been  obliged  to  give  a  preference  to 
applicants  locally  interested,  and  likely  to  bring  to  bear 
for  the  company  a  large  share  of  legitimate  influence. 
The  numerous  persons  with  undoubted  claims  on  the 
score  of  wealth    and    social    standing,  whose   applica- 
tions have  either  been  passed  over  or  cut  down,  are 
requested   to   accept   this   reason   as   the    committee's 
apology. 

^  The  committee  desire  to  add,  that,  while  attestations 
of  public  support  are  daily  reaching  them  from  the 
most  influential  quarters,  the  engineering  preparations 
under  Mr.  Braithwaite^  are  so  far  advanced  that  the 
project  cannot  fail  to  be  placed  before  parliament  in  a 
nianner  the  most  satisfactory  to  the  shareholders." 

There  was  no  direct  evidence  that  the  plaintifl*  saw 
cither  of  these  advertisements  ;  but  it  appeared  that  he 
took  in  The  Times.  On  the  22nd  of  October^  the  plain- 
tiff paid  to  the  company's  bankers  82/.  IO5.,  being  the 
•niount  of  the  deposit  of  1/.  7s.  6d,  per  share  upon  the 
tiQinber  of  shares  allotted  to  him ;  upon  which  occasion 
^  receipt  in  the  following  form  was  given  to  him :  — 

«  6,  Great  Winchester  St.,  Broad  St. 
**  Direct  London  and  Exeter  Railway  (with  extension 

to  Falmotith  and  Penzance). 
''Capital  3,000,000/.,  in  120,000  shares  of  25/.  each. 
•*  Deposit,  1/.  7s.  6d.  per  share. 
^  Allotment,  No.  29.  Shares,  60. 

VOL.  IV.  —  CB  .  E  E 
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«  22nd  of  October  J  1845 

"  Received  on  account  of  the  provisional  commit.,.^ 
of  Tfie  Direct  London  and  Exeter  Railway^  with  ext^^ 
sion  to  Falmouth  and  Penzance^  the  sum  of  eighty-^^ 
pounds  ten  shillings. 

"  for  Curries  &  Co. 
«  £S2     10     0.  "  W.  HaaxantJk^ 

"  N.  B. —  On  the  deeds  being  signed  at  the  offices  in 
London  previous  to  the  1st  of  November j  the  scrip-cer- 
tificates will  be  given  in  exchange ;  after  which  per/od 
the  deeds  will  be  forwarded  to  the  country,  and  must  be 
there  signed.     Due  notice  of  the  time  and  place  where 
the  deeds  will  lie,   will  be  given  in  the  London  and 
country  journals. 

^^  Upon  the  execution  of  the  parliamentary  contract 
and  subscribers'  agreement,  scrip-certificates  will  be 
given  in  exchange  for  this  certificate." 


On  the  4th  of  November^  the  plaintiff  attended  at  the 
office  of  the  company,  and  delivered  up  the  bankers 
receipt  in  exchange  for  scrip-certificates  for  sixty  shares. 
The  scrip  was  in  the  following  form  :  — 

"  Provisionally  registered. 
"  Direct  London  and  Exeter  Railway  (with  extension  to 

Falmouth  and  Penzance.) 
«  Capital  3,000,000/.,  in  120,000  shares  of  251  each. 
"  Offices,  6,  Great  Winchester  St.,  Broad  StreeL 

"  No. 

"  Scrip-certificate  —  shares. 

"  No.  ■  to  —  inclusive. 

"  This  is  to  certify  that  the  holder  hereof  is  the  pro- 
prietor of  — —  shares  of  25/.  each  in  the  above  unde^ 
taking,  on  which  a  deposit  of  1/.  75.  6d.  per  share  has 
been  paid,  subject  to  the  fulfilment  of  the  cx>iidiUoiis  oi 
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the  parliamentary  contract  and  subscribers'  agreement,        1847. 

which  have  been  duly  executed,   in    respect   thereof* 

(Date) 

(Sitrned  by  two  directors,  one       «   ''' 

**  Ent .  —  Sec.  of  whom  was  the  defendant) 

^'N.  B.  A  call  of  IZ.  5s,  per  share  will  be  made  when 
the  bill  has  passed  committee  in  the  House  of  Commons, 
to  pay  the  deposit  required  by  the  standing  orders  of 
the  House  of  Lords." 

At  the  time  of  exchanging  the  bankers'  receipt  for 
scrip,  the    plaintiff   signed   the   subscribers'   contract. 
By  this  deed,  —  which  was  made  between  the  several 
subscribers  to  the  undertaking,  of  the  first  part,  and  two 
trustees,  of  the  second  part,  —  it  was  witnessed  (amongst 
other  things)  "  that  each  of  them  the  said  several  per- 
sons parties  thereto  of  the  first  part,  had  respectively 
subscribed  the  sum  set  opposite  to  the   name  of  the 
same  person  in  the  schedule  thereunto  annexed,  as  the 
sum  subscribed  by  the  same  person  for  the  purpose  of 
■naking  and  establishing  a  railway,  &c.,  to  be  called  by 
the  name  of  •  The  Direct  London  and  Exeter  Railway^* 
or  by  such  other  name  as  might  at  any  time  thereafter 
be  adopted  by  the  provisional  committee  or  the  direc- 
tors engaged  in  promoting  the  said  undertaking;  and 
^ith  fall  power  for  the  said  provisional  committee  or 
directors  for  the  time  being  (amongst  other  things)  to 
^ndon  and  relinquish,  or  to  abstain  from  making  or 
^mpleting,  any  portion  or  portions  of  the  proposed  line 
of  railway  and  extension  railway,   and  any  branch  or 
oranchcs   of  railway  connected  with   the   same,  or  to 
abandon  the  extension  railway,  and  the  branches  con- 
"^ccted  therewith,  or  any  part  thereof,  and  to  enter  into 
^y  agreement  with  any  other  company  for  the  con- 
tmoation  thereof;  and  to  make  an  application  or  appli* 
<^tioDs  to  parliament  for  an  act  or  acts  for  incorporating 
^iie  snbscribers  to  the  said  undertaking  into  a  company 
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or  companies,  and  to  give  to  such  company  or  compxi 
power  to  make  and  establish  such  railway  and  extensi 
railway,  with  such  branch  railways,  &c.,  as  might  , 
determined  on  by  the  said  provisional  committee  c 
directors  as  aforesaid,  and  to  insert  in  such  act,  in  ad 
dition  to  the  usual  and  proper  clauses  and  powers,  a! 
such  special  clauses  and  powers  as  the  provisional  com' 
mittee  or  directors  might  think  proper  or  desirable,  witl 
full  power  and  authority  to  confine  the  application  ti 
parliament  to  the  line  of  railway  between  London  ari< 
Exeter^  or  any  part  thereof,  or  to  any  portion  of  tb 
said  intended  extension  railway,  omitting  the  said  extex^ 
sion  or  the  remaining  portion  of  the  said  lines  respe^ 
lively,  and  any  branch  therefrom  respectively,  as  tt 
case  might  be ;  and  also  with  full  power  to  the  S8.i 
provisional  committee  or  directors,  to  permit  any  oth^ 
company  to  hold  shares  in  the  said  undertaking,  or  'i 
enter  into  or  make  any  other  agreement,  contract,  c 
arrangement  with  any  other  company  or  companies,  pe 
son  or  persons  whatsoever,  giving  an  interest  in  tt 
said  undertaking,  and  a  control  in  the  direction  tf 
management  thereof,  to  such  company  or  companies 
person  or  persons,  to  such  extent,  on  such  terms,  an 
subject  to  such  stipulations  and  conditions  as,  the  sa»i 
provisional  committee  or  directors  might  think  fit;  an^ 
in  the  event  of  the  provisional  committee  or  directoi 
determining  not  to  apply  to  parliament  for  the  extensio 
railway  from  Exeter  to  FalmotUh  and  Penzance^  to  ent€ 
into  any  arrangement  with  any  other  company  wb 
might  make  such  application,  and  to  agree  with  sue 
company  for  the  amalgamation,  upon  equal  terms,  of  tb 
two  companies,  and  of  the  capital  thereof,  in  the  eveo 
of  parliament  sanctioning  both  the  said  lines  of  railway 
and  to  insert  in  the  said  act  or  acts,  and  to  consent  U 
the  insertion  in  any  other  bill  or  bills,  all  necessar 
powers  and  authorities  for  effecting  the  purposes  afon 
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said,  in  sach  manner  as  the  directors  or  provisional        1847« 

committee  might  see  fit*"     And  the  parties  thereto  of       

the  first  part  did  thereby  "  authorise  and  empower  the     Wowtnkb 
said  provisional  committee  or  directors  to  vicrease  the       Shairp. 
first  or  present   capital   of  the   company   to  such    an   Power  to 
amount  as  they  might  think  proper  for  the  purposes  of  increaae  or 
the  said  undertaking,  by  allowing  the  present  subscri-     °^.^°,    -  ^ 
bers,  or  any  of  them,  to  increase  the  amount  of  their  company, 
respective  subscriptions,  or  by  the  admission  of  any  new 
subscribers,  or  by  both  such  means,  and   to  diminish 
the  said  capital  by  decreasing  the  amount  of  each  sub- 
scription therein."     The  deed  then  named  certain  per- 
sons (of  whom  the  defendant  was  one,)  as  a  provisional 
committee,  or  directors,  with   power  to   add  to   their 
lumber,    and   proceeded   as   follows :  —  '*  And    it   is 
hereby  declared   that  the  majority  of  the  votes  of  the 
pn)visionaI  committee  or  directors  for  the  time  being  pre- 
sent at  any  meeting  (the  number  present  not  being  less 
than  five)  shall  have  power  to  bind  all  present  as  well 
ss  absent  directors,  and  also  the  general  body  of  sub- 
scribers, &c.      And  the  said  provisional  committee  or  Provision  as 
directors  shall  have  full  power  and  authority  to  pay  and  ^  payment  of 
discharge  all  such  costs,  charges,  and  expenses  as  may  q£  carr^^nir 

I  Jo 

slready  have  been,  or  shall  hereafter  be,  incurred  or  forward  the 
disbursed  in  and  about  the  forming  or  carrying  forward  '*"^®''^**^'"fi^« 
uie  said  undertaking ;  and  to  appoint,  suspend,  remove, 
Uid  re-appoint  the  treasurers,  bankers,  solicitors,  en- 
guieers,  surveyors,  secretaries,  clerks,  agents,  servants, 
^d  workmen,  and  to  pay  and  allow  them  all  such  costs, 
charges,  expenses,  salaries,  and  recompense  for  services 
oi*  Works  already  rendered  or  done,  or  hereafter  to  be 
f^dered  or  done,  as  the  said  provisional  committee  or 
directors  shall  deem  right,  out  of  the  funds  hereby 
subscribed ;  and,  generally,  to  do  and  perform  all  such 
sets  as  may  seem  expedient,  in  and  towards  the  pro- 
notion  of  the  said  undertaking,  and  for  obtaining  an 
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act  or  acts  of  parliament  authorising  the  same*  Ai 
the  said  several  persons  parties  hereto  of  the  first  pm 
for  themselves  severally  and  respectively,  and  for  the 
several  and  respective  heirs,  executors,  and  admioi 
strators,  do  hereby  undertake  and  agree,  that,  in  tin 
event  of  no  such  application  as  aforesaid  being  made  U 
parliament,  or  of  such  application  being  made  anc 
the  same  not  being  successful,  they  the  said  persoo: 
parties  hereto  of  the  first  part  shall  and  will  wel 
and  truly  pay,  allow,  and  discharge  all  the  expense 
which  shall  have  been  incurred,  whether  previously  C 
or  after  the  execution  of  these  presents,  in  or  aboot,  C3 
with  a  view  to,  the  establishment  or  promotion  of  tb 
said  undertaking,  whether  in  or  about  the  making,  ol: 
taining,  or  completing  of  any  surveys  or  estimates  fib 
the  said  railway  and  extension  railway,  or  any  branch^ 
or  works  connected  therewith,  or  on  account  of  an, 
solicitors'  charges,  counsel's  fees,  the  cost  of  prepariaj 
applying  for,  soliciting,  or  promoting  any  such  actcs 
acts  as  aforesaid,  travelling  expenses,  and  all  other  cosi 
and  charges  of  every  description  incident  or  preparatov 
to  the  proposed  undertaking, — all  such  expenses,  cost^ 
and  charges  to  be  computed  and  assessed  ratably  upo 
the  amount  of  the  sum  or  sums  of  money  respective! 
subscribed  by  each  of  the  said  several  persons  parties  c 
the  first  part  to  these  presents,"  &c.  And  each  of  tbec 
the  said  parties  thereto  of  the  first  part  did  therebj 
for  himself,  and  his  heirs,  &c.,  respectively,  covenan 
with  the  trustees,  their  executors,  and  administrators 
^'  that  each  of  them  the  said  parties  thereto  of  the  fir^ 
part  respectively,  his  or  her  executors  or  administrators] 
should  and  would  well  and  truly  pay,  or  cause  to  be 
paid,  the  amount  subscribed  by  each  of  them  respec- 
tively, or  such  part  thereof  as  should  not  have  beeo 
paid  by  them  respectively  at  the  date  of  their  respective 
signatures  to  those  presents,  within  four  years  from  the 
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date  thereof,  in  such  sums,  and  at  such  places  and  times, 
MS  should  be  required  by  any  act  or  acts  of  parliament 
to  be  applied  for  as  aforesaid,  or  as  the  directors  or 
others  to  be  authorised  by  the  said  act  should  lawfully 
direct  or  appoint,  and,  until  the  passing  of  such  act  or 
acts,  as  might  be  required  by  the  directors  or  provi- 
sional committee,  for  the  purpose  of  depositing  the 
sum  of  money  required,  by  the  standing  orders  of  either 
house  of  parliament,  to  be  deposited  in  the  court  of 
Chancery,*' 


1847. 

WONTNKB 

V, 

Shaibp. 


The  plans,  sections,  and  books  of  reference,  through 
the  debult  of  the  engineer  of  the  company,  were  not 
deposited  in  the  parliament  office  within  the  time  pre- 
scribed by  the  standing  orders,  viz.  the  30th  of  ^o- 
^xmber^  in  a  proper  state ;  and  consequently  it  became 
impracticable  to  go  to  parliament  in  that  session.     The 
funds  realised  by  the  deposits  had  been  all  expended 
ttcept  about  400/.,  and   the  directors  were  not  in   a 
condition  to  make  the  necessary  parliamentary  deposit* 

Oq  the  1 5th  of  December ^  a  meeting  of  the  shareholders  Meeting  of 
*as  held   at   the  City   of  London  Tavern,  when  the  shareholders, 
ouuuiging  committee  submitted  the  following  report:  — 

**  The  committee  of  management  of  The  Direct  Report  of  the 
iondwi  and  Exeter  Railway^  as  now  constituted,  are  managing 
luixious,  at  the  earliest  period,  to  present  to  the  sub- 
scribers that  full  and  fair  statement  of  the  affairs  of  the 
company  which  they  promised  in  the  advertisement 
>ssQed  by  the  board,  dated  the  22nd  of  November  last, 
^  which  they  deem  peculiarly  necessary,  from  the 
present  situation  of  affairs. 

**  It  will  be  recollected  that  the  project  of  The  Direct 
^eter  Railway  Company  was,  to  afford  an  independent 
^  integral  communication  from  London  to  Exeter^  in 
oootemplation  of  an  extension  to  FalmoiUh.     That  such 
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a  proposition  was  most  favourably  received  by  i 
public,  is  evidenced  by  the  single  fact  that  nearly  400,€ 
applications  for  shares  were  made  to  the  company* 

^'  Prospectuses  were  issued  to  raise  a  capital  for  tl 
purpose,  consisting  of  120,000  shares  of  25A  each,  m\ 
a  deposit  of  1/.  7^.  6d,  per  share^  an  amount  less  tba 
required  by  some  companies,  but  the  benefit  of  whic 
was  secured  to  the  public  in  consequence  of  the  r^ 
tration  of  the  project  previously  to  the  alteration  inati 
in  August  last,  in  the  standing  orders  of  the  Hoose  i 
Lords. 

'^  In  so  gigantic  an  undertaking,  especial  caution  wi 
necessary  in  not  prematurely  encountering  the  cbarp 
of  a  detailed  survey  of  the  entire  line.  The  con 
mittee  were,  however,  encouraged  by  the  favourab 
reception  which  the  scheme  met  with  from  the  public 
and,  bearing  in  mind  that  any  further  delay  woul 
render  it  impossible  to  prepare  the  undertaking  G 
parliament  in  the  ensuing  session,  and  looking  to  tl 
fact  that  an  immense  amount  of  shares  had  been  a 
plied  for,  they  felt  themselves  justified  in  directing  tl 
engineers  to  proceed  on  the  necessary  surveys  of  t 
line,  and  in  taking  other  measures  requisite  for  t 
parliamentary  deposit. 

^^  No  allotments  were  issued  till  the  middle  of  C 
tober ;  at  that  time  an  allotment  committee  was  co 
stituted,  and  they  issued  only  58,000  shares.  In  stalif 
this  fact,  the  present  committee  cannot  refrain  froi 
expressing  their  deep  regret  at  a  proceeding  which  bi 
been  fraught  with  considerable  mischief  to  the  intei 
ests  of  the  company ;  for,  it  unfortunately  happened 
that,  at  the  period  when  this  small  issue  of  allotniedl 
was  made,  a  sudden  depression  was  felt  in  the  idodc 
market,  which  has  affected  indiscriminately  the  roc 
promising  and  legitimate  projects,  as  well  as  those 
an   opposite   character.     Such    was  the   effect  of  tl 
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panic,  that,  of  the  58,000  shares  allotted,  34,460  remain         1847. 

yet  unpaid.  

*'  The  committee  trust,  that,  in  the  performance  of     Wontnbb 
their  duty  to  the  shareholders  in  general,  by  collecting       Shairp. 
the  deposits,  those  who  have,  in  answer  to  their  appii- 
Gatious,  received  allotments  of  shares,  and  not  yet  paid 
thereon,  the  unpleasant  necessity  will  not  be  imposed 
on  them  of  compelling  the  fulfilment  of  the  contract  on 
the  part  of  the  applicants.    The  committee  are  prepared 
to  allot  the  remaining  shares,  after  their  present  state- 
ment shall  have  been  given  to  the  public,  if  they  be 
encouraged  to  do  so  by  the  present  meeting. 

**  The  surveys,  plans,  books  of  reference,  and  other 
necessary  documents  have  been  completed  and  depo- 
sited; and,  although  in  three  instances,  owing  to  un- 
foreseen accidents,  the  deposits  were  not  made  until  after 
12  o'clock  at  night  on  the  SOth  of  November^  the  di- 
rectors are  advised,  and  feel  most  confident,  that,  under 
tbe  peculiar  circumstances  of  the  case,  the  deposits  will 
be  held  by  parliament  as  sufficient:  and  the  committee 
Are  desirous  to  impress  upon  the  shareholders,  that, 
unless  the  scheme  be  wholly  abandoned,  their  surveys 
and  documents  are  available  assets. 

**The  amount  of  labour  required  within  a  limited 
time  for  completing  the  surveys  to  Exeter^  will  be  so 
manifest,  that  it  will  be  evident  the  extension  to  Fed- 
^^outh  could  not  be  attempted  for  the  present,  even  if 
Uwas  considered  desirable  to  ihcur  expense  in  so  doing, 
the  engineer  reported  most  favourably  of  a  peculiar  line 
trough  ComaAlly  which  was  only  postponed  in  con- 
sequence of  the  manifest  impracticability  of  its  being 
<hiljr  prepared  in  the  coming  session.     It  will,  however, 
be  borne  in  mind,  that  the  extension  is  only  postponed, 
Dot  abandoned :  on  the  contrary,  the  committee  is  ad- 
rised  that  the  line  intended  to  be  adopted  at  a  later 
period,  is  superior  to  any  other  hitherto  projected  or 
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proposed,  and  one  which  they  hope  to  be  able  to  can 
into  execution  hereafter. 

*^  The  committee  have  further  to  refer  with  satis&< 
tion  to  the  deposits  of  the  plans  and  sections  for  a  branc 
line  from  Staines  to  Windsor ^  &c.  &c. 

^'  The  directors  having  thought  it  due  to  the  sut 
scribers  to  put  before  them  the  facts  relating  to  tb 
proceedings,  and  the  present  position  of  the  affairs  < 
the  company,  and  to  assure  the  proprietors,  that,  froi 
the  most  perfect  investigation  of  the  line,  and  from  th 
reports  of  their  engineer,  they  have  unabated  coofidenc 
in  the  intrinsic  merits  of  the  undertaking ;  and,  in  spit 
of  the  casualty  to  which  they  have  alluded,  trust  that 
vigorous  effort  will  be  made  to  carry  it  forward,  and  I 
prevent  the  vast  amount  of  labour  and  expense  alread 
bestowed  upon  it,  from  being  entirely  thrown  away. 

^'  Lastly,  this  committee  are  extremely  desirous  th. 
it  should  be  distinctly  understood,  that,  whether  tl 
measure  be  carried  on  forthwith,  or  postponed  till  ne:: 
session,  no  further  expenses  can  or  shall  be  incurred  k 
those  who  have  already  paid  their  deposits." 

Much  angry  discussion  ensued  on  the  reading  of  th 
report.    The  following  resolutions  were  then  proposed 

^^  That  the  shareholders  have  every  confidence  i 
the  merits  of  the  line,  and  determine  to  proceed  in  i 
support. 

«  That  Sir  B.  Chichester,  Bart.,  Dr.  PhiUimore,  m 
Mr.  Chambers  be  requested  to  form  a  committee  of  xs» 
nagement,  with  power  to  add  to  their  number. 

*^  That  the  committee  be  authorised  to  issue  shares 
to  the  extent  required  for  the  deposit  in  parliamcot; 
upon  this  condition,  that,  if  the  necessary  amount  k 
not  subscribed  for  such  deposits,  the  whole  sum  so 
raised  be  returned  to  the  subscribers,  without  any  d^ 
duct  ion. 
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^'That,  whatever  steps  can  be  taken  without  any        1847. 

expense  beyond  the  money  in  hand,  towards  placing        

this  project  before  parliament,  be  so  taken.  Wontnbb 

^  That  the  committee  prepare  a  statement  of  the  ac-  Shaxbp. 
<x>0Dts  of  the  company,  and  that  a  copy  thereof  be  given 
to  every  shareholder." 

The  plaintiff,    who   was   present   at    this   meeting.  Amendment 
moved  an  amendment  —  «  That,  as  58,000  shares  only  JJ^^^^^jg* 
had  been  allotted,  the  deposits  received  should  be  re- 
turned to  the  parties  who  paid  them."     The  chairman, 
without  noticing  the  amendment,  put  the  original  reso- 
loticnis,  which  were  carried  by  a  large  majority. 

On  the  8l8t  of  December^  the  committee  of  manage- 
ment found  it  impossible,  in  consequence  of  the  en- 
gineer's default,  to  proceed  with  the  bill ;  and,  on  the 
6th  of  January  following,  the  present  action  was  com- 
menced. 

It  was  proved  that  the  defendant  had  assented  to  the 
insertum  of  his  name  as  a  member  of  the  committee  of 
management;  that  he  had  attended  one  or  two  meet- 
ings; and  that  he  had  personally  sanctioned  the  advertise- 
ment of  the  17th  of  October i  1845,  with  the  knowledge 
that  58,000  shares  only  had  been  allotted. 

On  the  part  of  the  plaintiff,  it  was  insisted,  that,  in- 

^much  as  the  advertisement  of  the  17th  of  October^ 

1B45,  stating  that  the  whole  of  the  120,000  shares  had 

been  allotted,  when  in  fact  the  committee  had  allotted 

1^  than  half  that  number,  was  a  fraud  upon  the  share- 

'H>lders,  he  was  entitled  to  recover  back  the  deposit 

ptid  by  him ;  that  he  was  not  estopped  by  his  execution 

^the  subscribers'  contract,  such  execution  having  been 

influenced  by  the  same  false  and  fraudulent  represent- 

^Uon;  and  that,  the  scheme  having  become  abortive, 

^  plabtiff  was  entitled  to  recover  back  the  deposit,  as 

^pon  a  fiulare  of  consideration. 
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On  the  part  of  the  defendant,  it  was  contended,  tb^ 
the  plaintiff's  application  for  shares,  and  the  letter  ^ 
allotment,  together  constituted  a  valid  contract  by  whic 
the  plaintiff  was  bound  to  pay  the  deposit  on  the  share 
allotted  to  him,  on  or  before  the  18th  of  October^  ani 
therefore  he  could  not  be  allowed  to  ascribe  the  pay 
ment  made  by  him  in  pursuance  of  such  contract,  ti 
the  advertisement  of  the  17th  of  October;  that  then 
was  no  evidence  that  the  plaintiff  was  in  fact  induco 
by  the  representation  contained  in  that  advertisement,  t 
part  with  his  money;  and  that,  whatever  might  hav 
been  the  result,  had  the  case  rested  upon  the  pro 
spectus  and  letters  only,  the  plaintiff,  by  executing  tb 
subscription  contract,  expressly  sanctioned  the  applicfl 
tion  of  the  deposits  to  the  payment  of  the  expense 
incurred  in  preparing  to  go  to  parliament. 

The  learned  judge,  in  summing  up,  told  the  jurj 
that,  —  the  plaintiff  having  paid  his  money  upon  th 
faith  of  having  shares  allotted  to  him  in  a  compan 
whose  capital  was  to  consist  of  3,000,000/.,  in  120,0(1 
shares  -of  25/.  each,  —  if  they  were  satisfied,  that  tb 
defendant  (that  is,  the  committee  of  w^hich  he  was 
member),  made,  by  means  of  the  advertisement  of  tl: 
17th  of  October^  1845,  a  representation  that  was  fals) 
and  false  to  his  own  knowledge,  and  that  that  false  re 
presentation  was  a  material  inducement  to  the  plaintii 
to  pay  the  deposit,  the  plaintiff  was  entitled  to  recover 
it  back ;  inasmuch  as  he  was  justified  in  assuming,  from 
the  language  of  that  advertisement,  that  substantial!/ 
the  whole  number  of  shares  had  been  disposed  of:  aod 
he  further  left  it  to  the  jury  to  say  whether,  at  the  time 
of  the  commencement  of  the  action,  the  scheme  had  in 
their  judgment  become  abortive. 

The  jury  found  both  points  in  the  affirmative, — ex- 
pressly saying  that  the  plaintiff  ^^  executed  the  deed  on 
the  4th  of  November^  under  the  same  belief  as  existed 
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in  his  mind  when  he  paid  the  money  on  the  22nd  of  1847. 

October:'  

A  verdict  having  been  accordingly  entered  for  the  ontner 

plaintifl^  damages  82/*  105.  Sbaibp. 

FUxherbeiij  in  Michaelmas  term  last,  pursuant  to  leave 
reserved  at  the  trial,  obtained  a  rule  nisi  to  enter  a 
nonsuit  or  a  verdict  for  the  defendant,  or  for  a  new  trial 
on  the  ground  of  misdirection.  He  cited  Campbell  v. 
Fleming  (a),  Moens  v.  Heyvoorth  (A),  Brisbane  v.  Z)a- 
cres  (c),  Smith  v,  Mercer  (d),  English  v.  Bltmdell  {e\  and 
Edwards  v.  Bates,  {g) 

KnaaoUs  and  Jl  Brown,  on  a  former  day  in  this  term.       Map  1. 
shewed  cause.    The  scheme   in  question   was   started 
early  in  the  year  1845.     In  June,  its  promoters  pub- 
lished a  prospectus,  —  in  which  the  name  of  the  de- 
fendant, with  his  assent,  appeared  as  one  of  the  man- 
tging  committee,  —  inviting    subscribers    to    become 
partners  in  a  concern   that  was  to  have  a  capital  of 
3,000,000/.,  divided  into  120,000  shares  of  25/.  each, 
and  stating,  amongst  other  things,  that  the  plans,  sec« 
tions,  and  books  of  reference  would  be  ready  within  the 
time  prescribed  by  the  standing  orders  of  parliament ; 
^t  application  would  be  made  for  a  bill  to  incorporate 
the  company,  early  in  the  next  session ;  and  that,  in 
case  parliament  should   not  sanction  the  undertaking, 
^e  money  deposited,  deducting  the  necessary  expenses 
attending   the   projection,   would   be   returned   to   the 
^bareholders.     Upon  the  faith  of  the  statements  con- 
tained in  this  prospectus,  the  plaintiff,  on  the  18th  of 
September,  and  the  lOth  of  October,  made  application 

(a)  lAd.ijrE.  40.,  SN.3i  (d)  6  Taunt.  76. 
M.  8S4.  (e)  SC.6i  P.  332. 

(b)  10  M.  ^  W.  147.  K9)  7  M.&iG.  590.;  8  A'coW, 

(c)  5  Tavmi.  143.  N.  R.  406. 
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for  sixty  shares ;  and^  by  a  letter  from  the  secretaca 
bearing  date  the  1  Itb  of  October^  that  number  of  sha^a 
was  allotted  to  hinfi,  the  deposit  upon  which  he  d 
paid  to  the  bankers  of  the  company  on  the  22nd. 
the  1 7th  an  advertisement  had  appeared  in  The  Ti\ 
newspaper,  —  which  there  was  abundant  evidence 
prove  that  the  plaintiff  saw, —  stating,   in  substam^ 
that  all  the  shares  had  been  allotted.     On  the  4th    q/ 
November^  the  plaintiff  exchanged  his  letter  of  aHotmeor 
for  scrip,  and  signed  the  subscription  contract    At  a 
meeting  of  the  subscribers,  held  on  the  15th  of  Z^ 
cembeTf  the  plaintiff  for  the  first  time  discovers  from  the 
report  then  produced  by  the   committee   of  manage- 
ment,  that  the  statement  in  the  advertisement  of  the 
1 7th  of  Octoba\  that  all  the  shares  had  been  allotted, 
was  false;  the  whole  number  allotted  out  of  the  120,000 
being  58,000  only.     He  also  learned,  that,  in  conse- 
quence of  the  plans  and  sections  not  having  been  de- 
posited in  due  time,   and  of  the   want  of  funds,  the 
committee  were  not  in  a  condition  to  apply  to  parlia- 
ment during  the  session.     Under  these  circumstances, 
he  did  all  that  an  individual  could  do,  to  repudiate  a 
contract  into  which  he  had  thus  been  deluded,  b;  pro- 
posing at  the  meeting  that  the  deposits  should  be  at 
once  returned.    The  chairman,  however,  declined  to  put 
his  amendment :    and  the  plaintiff,  finding  the  scheme 
had  thus  become  abortive,  on  the  6th  of  Januan/  fol- 
lowing, commenced  the  present  action. 

The  plaintiff  having  paid  the  money  under  the  inflo- 
ence  of  a  false  representation  on  the  part  of  the  com- 
mittee, he  is  clearly  entitled  to  recover  it  back  as  money 
had  and  received  to  his  use.  "  The  instant,"  as  was 
observed  by  Parkcy  B.,  during  the  argument  in  Pope^f* 
Wray  («),  *^  the  money  was  paid,  under  a  misrepresenta- 


(a)  Ml.ii  W.  4,53. 
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f  bet,  the  right  of  action  accrued.'*     It  will  pro- 
be urged,  as  was  contended  at  the  trial,  that  the 
isement  of  the  17th  of  October  was  not  intended  to 
e  shareholders  or  allottees,  but  was  a  mere  apology 
»ed  to  disappointed  applicants.     Every  man,  how- 
nost  be  taken  to  intend,  and  must  be  held  respon- 
br,  the  natural  consequences  of  his  acts :  PolAill  ▼. 
r*  (a)     It  will  further  be  contended  that  the  pay- 
af  the  money  is  not  to  be  referred  to  the  misrepre- 
ion,  because  the  plaintiff  was  under  a  previous  bind- 
Dtract  to  pay  the  deposit.    It  is  submitted,  however, 
iiere  was  no  such  binding  contract.    The  plaintifTs 
of  the  SOth  of  September^  asking  for  an  allotment, 
Iressed  to  ^*  The  provisional  committee  of  manage- 
of  TTie  Direct  London  and  Exeter  Railway  Com- 
**    In  it  the  plaintiff  writes  —  "  I  request  you  will 
ne  thirty  shares  of  25/.  each  in  the  above  railway; " 
og,  a  railway  that  shall  have  a  capital  of  3,000,000/., 
0,000  shares  of  25/.  each ;    and   the   letter  pro* 
—  **  and  I  undertake  to  accept  the  same^  or  such 
umber  as  you  may  appropriate  to  me,  subject  to 
?gulations  of  the  company ;  also  to  sign  the  neces- 
legal  documents,  and  to  pay  when  required  the 
it  thereon  of  1/.  7s.  6d,  per  share."     The  answer 
is  letter,  which  bears  date  the    11th  of  October^ 
;h  the  precise  period  of  its  delivery  was  not  proved, 
a  distinct  and  unqualified  acceptance  of  the  plain- 
proposal  :  it  intimates  to   him  that   the  required 
ler  of  shares  are  allotted  to  him  subject  to  certain 
tions  not  warranted  by  the  prospectus.     In  the 
place,   the  letter  of  allotment  is  declared  **  not 
erable."      This  restriction   was  unjustifiable;  for 
6th  section  of  the  joint-stock  registration  act,  7  & 
t.  e.  1 10.,  which  prohibits  the  sale  of  shares,  before 
ete  registration,  in  any  joint-stock  company  formed 
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after  the  1st  of  November^  1844,  does  not  apply  to  rail- 
way companies  requiring  an  act  of  parliament:  Young 
V*  Smith  {a)y  Lawton  v.  Hickman,  {b)     These  letters  are 
equivalent  to,  and  are  ordinarily  bought  and  sold  as 
*'  shares,"  in  the  stock-market:  Mitchell  ▼•  NewhaU,(c) 
No  statute  or  rule  oF  law  exists  to  prevent  their  sale: 
Hibblewhite  v.  M^Morine  {d),  Mortima'  v.  M^CaUan.  (e) 
In  the  next  place,  a  condition  is  introduced,  that  the 
deposit  shall  be  paid  on  or  before  a  given  day,  or  the 
allotment  will  be  forfeited,  and  the  shares  disposed  of 
to  other  applicants.     Where  a  contract  is  to  be  col* 
lected  from  a  correspondence  between  the  parties,  "the 
letters   will   not  constitute  an   agreement,   unless  the 
answer  to  the  offer  is  a  simple  acceptance,  without  the 
introduction  of  any  new  term."(^)     It  was  perfectl; 
competent,  therefore,  to  the  plaintiff*,  when  he  received 
the  letter  of  allotment,  to  decline  to  take  the  shares  upon 
the  terms  indicated.     It  is  a  fallacy  to  say  that  the  sub- 
sequent payment  of  the  deposit  was  a  payment  madepu^ 
suant  to  a  binding  contract:  it  was,  as  the  jury  have 
found,  made  upon  the  faith  of  the  false  representation 
that  the  full  number  of  shares  had  been  allotted.  Would 
an  action  have  lain  against  the  plaintiff^,  at  the  suit  of  the 
company,  under  the  circumstances  here  proved  ?   Would 
it  not  have  been  a  good  answer  for  the  plaintiff  to  saj 
that  he  did  not  contract  to  become  a  partner  in  a  con- 
cern with  the  more  limited  amount  of  capital,  and  the 
smaller  number  of  shareholders?     Fox  v.  CliJion(h)  i» 
directly  in  point.     There,  a  orospectus  was  issued  for  » 


(a)  15Jlf.  <^  W.  121. 

(6)  \0  Jurist,  543. 

\c)  15M.S^  W.  308. 

(d)  SM.S^W.  462. ;  over- 
ruling Bryan  v.  Lewis,  R,  Sf 
M.  386. 

(c)  GM.S^fF.  58. 

(g)  1  Sugden's  Vendors  and 


Purchasers,  10th  edit  p.  l65.; 
citing  Holland  v.  Eyre,  2  S^ 
<!^  Stu.  194. ;  BouMge  ▼* 
Grant,  4  Bingh,  653.,  iM^^ 
P.  71J.;  andiL^mOA  ▼.  Sur- 
man,  9  B.  S^  C,  56l. 

(h)  6  Bingh,  776.,  ^  M.»if' 
676. 
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distillery  company  with  a  capital  of  600,000/,  in  12,000 
shares,  to  be  conducted  pursuant  to  the  terms  of  a  deed 
to  be  drawn  up :  all  persons  who  neglected  to  execute 
the  deed  within  thirty  days  after  it  was  ready,  were  to 
forfeit  all  interest  in  the  concern :  no  more  than  7500 
shares  were  ever  allotted :  only  2300  persons  paid  the 
first  deposit,  only  1106  the  second,  and  only  sixty -five 
signed  the  deed;  and  the  directors,  after  the  time  for 
paying  the  second  instalment  had  elapsed,  advertised 
that  persons  who  had  omitted  to  pay,  had  forfeited  their 
iarerest  in  the  concern :  it  was  held,  that  an  application 
br  shares,  and  payment  of  the  first  deposit,  did  not  con- 
stitute a  partner,  one  who  had  not  otherwise  interfered  in 
the  concern.     "  The  advertisement,"  said  Tindaly  C.  J., 
in  delivering  the  judgment  of  the  court,  ^*  is  the  basis  of 
the  contract  between  the  parties ;  it  is  upon  the  footing 
of  diis  prospectus  that  the  seven  defendants  had  their 
shares  allotted  to  them,  and  paid  their  deposits :  if  they 
*n  not  partners  under  this  agreement,  they   are   not 
pirtaers  under  any ;  for,  they  neither  exchanged  their 
icrip^receipts  for  certificates  of  shares,  nor  executed  the 
deed  when  prepared,  nor  paid  a  second  call  when  made, 
Bor  appeared  at  any  meeting,  nor  interfered  with  any 
coDcems  of  the  company,  nor  did  any  act  subsequent  to 
the  making  this  contract,  nor  any  act  before,  other  than 
ipplybg  for  shares  and  paying  the  deposit  of  5L  per 
share,  when  they  learned,  from  the  letter  of  the  secretary, 
that  a  certain    number  of  shares  was  appropriated  to 
them.    The  paying  of  the  deposits  must,  undoubtedly, 
^  taken  to  imply  an  assent  to  the  terms  of  the  adver- 
^ttement;    that  is,  an  assent  to  become  partners  in  a 
company  raising  a  capital  of  600,000/.,  consisting  of 
^^000  shares,  and  to  be  governed    by  a  deed  which 
ikmld  contain  the  clauses  and  conditions  to  be  agreed 
CD  in  future:  but  we  think  it  implies  nothing  more,  and 
that  it  cannot  be  construed  as  an  assent  to  the  terms  of  a 
roL.  IV. — c  B.  F  F 
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partnership  already  formed.  When,  therefore,  iibtead 
of  an  allotment  of  12,000  shares,  the  utmost  that  were 
ever  allotted  scarcely  exceeded  7500;  when,  out  of  that 
number,  no  more  than  2300  ever  paid  the  first  instal- 
ment ;  when  not  half  the  latter  number  paid  the  second 
instalment,  and  only  sixty-five  subscribers  signed  the 
deed;  we  think  the  subscribers  were  at  liberty  to  say— 
this  was  not  the  trading  company  upon  which  we  paid 
our  deposit,  neither  the  capital  nor  the  number  ot  shares 
bearing  any  reasonable  proportion  to  the  original  plan 
and  project.  And  this  the  more  especially,  because,  by 
the  terms  of  the  advertisement,  they  were  taught  to 
expect  that  the  utmost  risk  which  they  encountered  was 
the  loss  of  all  share  and  interest  in  the  concern  upon 
their  refusal  to  execute  the  deed ;  which  loss  they 
appear  to  have  submitted  to."  That  case  distinctly 
recognises  the  right  of  an  allcttee  to  repudiate  where 
the  undertaking  turns  out  to  be  different  firom  that  re- 
presented. Pitchford  v.  Davis  (a)  is  yet  more  precisely 
in  point.  There,  a  project  having  been  formed  for  the 
establishment  of  a  company  for  the  manufacture  of  sogir 
from  beet-root,  a  prospectus  was  issued,  stating  die  pn^ 
posed  capital  to  consist  of  250,000/.,  in  10,000  shares 
of  25/.  each.  The  directors  began  their  works,  entered 
into  contracts  respecting  them,  and  manufactured  and 
sold  some  sugar;  but  only  a  small  portion  of  the  pro- 
posed capital  was  raised,  and  only  1400  out  of  tbe 
10,000  shares  were  taken.  It  was  held,  that  a  sub- 
scriber who  had  taken  shares,  and  paid  a  deposit  oo 
them,  was  not  liable  upon  such  contracts  of  the  di- 
rectors, without  proof  that  he  knew  and  assented  to 
their  proceeding  on  the  smaller  capital,  or  expressly  au- 
thorised the  making  of  the  contracts.  Lord  Jbingif) 
C.  B.,  said :  ''  I  thought  at  the  trial,  and  am  still  of  the 
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same  opinioDy  that,  where  a  prospectus  is  issued,  and 
shares  created,  for  a  speculation  to  be  carried  on  by 
means  of  a  certain  capital  to  be  raised  in  a  certain  number 
of  shares,  a  subscriber  is  not  liable  in  the  first  instance 
unless  the  terms  of  the  prospectus  in  that  respect  are 
fulfilled.  But,  if  it  be  shewn  that  be  knows  that  the 
directors  are  carrying  on  the  undertaking  with  a  less 
capital,  and  has  acquiesced  in  their  so  doing,  he  may 
become  answerable  for  their  future  contracts."  And 
Parke^  B.,  said :  *^  The  defendant,  by  taking  shares  in 
this  speculation,  gives  authority  to  the  directors  to  bind 
him  by  their  contracts,  in  the  event  of  the  proposed 
number  of  shares  being  disposed  of,  and  the  proposed 
capital  obtained.'*  If  it  be  said  that  no  time  is  limited 
for  the  performance  of  the  condition  precedent  of  allott- 
ing the  full  number  of  shares,  the  answer  is,  that,  in  the 
absence  of  an  express  limitation,  the  law  will  imply  a 
nasoDable  time.  IfVilde^  C.  J.  In  ascertaining  which, 
r^rd  must  be  had  to  the  general  interests  of  the  con* 
cem.]  In  all  cases  where  a  payment  has  been  induced  by 
i^  fraudulent  representation,  the  money  may  be  recovered 
back.  Thus,  in  Flight  v.  Booth  (a),  where  there  was  a 
material  and  substantial  misdescription  of  the  property 
m  particulars  of  sale,  it  was  held  that  the  purchaser  had 
t  right  to  rescind  the  contract,  and  recover  back  the 
deposit.  Campbell  v.  Fleming  (6),  which  was  cited  on 
inoving  for  the  rule,  does  not  affect  the  present  question: 
^^  plaintiff  there  had  continued  to  deal  with  the  shares 
liter  be  became  acquainted  with  the  fraud  that  had  been 
practised  upon  him.  [^Wilde^  C.  J.  The  application 
of  that  case  to  the  present  depends  upon  the  effect  of 
the  plaintiff's  conduct  at  the  meeting  of  the  1 5th  of 
Dtcember,']     Nothing  that  the  plaintiff  did  upon   that 
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occasion  can  be  construed  into  a  waiver  of  his  right    to 
repudiate  the  contract.     Edwards  v.  Bates  (a)  was  also 
cited  on  the  motion,  for  the  purpose  of  shewing  that  tiie 
plainiifT's  remedy,  if  any,  was  upon  the  deed.    Cress- 
wellf  J.y  in  the  course  of  the  argument  in  that  case,  puts 
exactly  the  case  now  under  consideration.     He  says,  — 
alluding  to  an  observation  made  by  Bayley^  J.,  in  Tilm 
V.  The  Warwick  Gas-Light  Company  (6),  upon  the  case 
of  Atty  V.  Parish  (c), —  '*  The  only  effect  of  that  seems 
to  be,  that,  where  the  defendant  has  received  money 
under  circumstances  that  would  make  it  money  had  and 
received  to  the  plaintiff's  use,  the  execution  of  a  sub- 
sequent deed  of  covenant  between  the  parties  would  not 
prevent  the  plaintiff  suing  in  assumpsit  or  debt  for  money 
had  and  received."    That  case  suggests  another  question, 
viz.  whether  it  is  competent  to  the  defendant,  under  doq 
assumpsit,  to  rely  on  the  deed,  {d)     Discarding  the  ad- 
vertisement, the  case  still  discloses  a  gross  fraud  on  the 
part  of  the  company,  in  taking  the  plaintiff's  deposit 
after  they  had  by  their  own  voluntary  act  reduced  the 
amount  of  capital  and  the  number  of  shares  to  less  than 
half  that  which  the  prospectus  represented.     Nockds^* 
Crosby  (e),  and   Walstab  v.  Spottiswoode  (g),  shew,  thati 
where  money  is  paid  for  subscriptions  to  a  scheme  that 
becomes  abortive,  the  subscribers  are  entitled  to  recover 
back  the  whole  sums  paid  by  them,  without  any  deda^ 
tion  on  account  of  preliminary  expenses. 

The  execution  of  the  deed  by  the  plaintiff  makes  no 
difference.  It  was  a  part  of  the  fraud  complained  ol 
And  the  jury  have  found  that  its  execution  was  induced 


(a)  7  M.SiG.590.,SScoU, 
N.  R.  406. 

(6)  ^B.S^C,  962.,  1  D.S^ 
R.  316. 

(c)  1  N.R.  104. 

(d)  See  the  dictum  of  Maule, 


J.,  in  FUimer  v.  Burvbf,^^* 
S^  G.  529.,  2  Scott,  iV.  J1689' 

(«)  SB.Ss  C.  814.,  5D.i{ 
R,  751. 

(g)  15  3r.^  W.  501. 
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Fto  pay  the  deposit*  (a) 
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F.  Keifyf  Channelli  Serjt,  and  Fitzherbert^  in  sup-  Shatbp. 
*  the  rule.  The  plaintiff  entered  into  a  contract  May  1.  3,  4. 
ie  provisional  committee  of  management  of  the 
iy  in  question,  under  and  by  virtue  of  which 
ime  legally  bound  to  pay,  and  did  pay,  certain 
J  by  way  of  deposit.  He  afterwards,  by  virtue  of 
ae  contract,  executed  a  certain  deed,  by  which 
ered  into  new  obligations.     Upon  this  state  of 


lee  Garwood  v.  E<Ut  1 
I64.J   and  ClemenU  y. 

Exch.  268. 

e  former^  an  allottee  of 
n  a  railway  company 
Dally  registered,  paid 
it  of  22.  12«.  6d.  per 
ind  signed  the  sub- 
agreement,  which  gave 
iiional  directors  power 

on  the  undertaking  or 
:  of  it,  or  to  abandon 
)le  or  any  part  of  it, 

of  the  moneys  which 
ome  to  their  hands  by 
leposit  or  otherwise,  to 
ich  deposits  or  invest- 
(  might  be  required  by 
ding  orders  of  parlia- 
nd  also  to  pay  salaries 
I  also  the  costs  of  ob- 
lets  of  parliament,  &c.^ 
lerally  to  apply  such 
in  paying  and  satisfy- 
other  costs,  expenses, 
ties  which  they  might 
relation  to  the  under- 

The   scheme   proved 

and  the  company  was 
I  under  the  provisions 

&  10  Fict.  c.  28.  In 
ti  to  recover  back  the 
—  it  was  held  that  the 


plaintiff,  by  executing  the 
deeds,  had  authorised  the  di- 
rectors to  dispose  of  the  money, 
and  therefore  could  not  recover 
back  any  part  of  the  deposit. 

And  in  the  latter,  the  plain- 
tiff signed  an  application  for 
shares  in  a  railway  company 
provisionally  registered.  The 
application  contained  the  usual 
undertaking  to  sign  the  sub- 
scribers' agreement  and  parlia- 
mentary con  tract  when  required. 
The  plaintiff  had  no  letter  of 
allotment,  but^  having  paid  the 
deposit,  received  scrip-certifi- 
cates in  the  usual  form,  stating 
that  *'  the  subscribers'  agree- 
ment and  parliamentary  con- 
tract had  been  signed  by  the 
person  to  whom  the  certificate 
was  issued.**  The  plaintiff^  in 
fact,  never  signed  either  the 
subscribers' agreement  or  parlia- 
mentary contract.  The  scheme 
having  proved  abortive,  —  in 
an  action  to  recover  back  the 
deposit,  it  was  held  that  the 
plaintiff  had  placed  himself  in 
the  same  situation  as  if  he  had 
signed  the  subscribers'  agree- 
ment and  parliamentary  con- 
tract, and  could  not  recover. 
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things,  the  company  is  clearly  entitled   to  retain 

money  so  paid,   for  the  purpose  of  carrying  the  p 

jected  undertaking  into  effect,  or  until  it  is  finally  ab 

doned.     At  all  events,  the  plaintiff  cannot  be  entit 

to  recover  back  the  whole  amount  paid,  but  only 

much  as  may  remaio  unappropriated  to  the  discha 

of  the  expenses  provided  for  by  the  original  contr 

and  by  the  deed ;  and,  as  no  evidence  was  given  t 

any  such  surplus  in  fact  remained,  the  defendant  y 

entitled  to  a  verdict,  —  or  to  a  new  trial,  on  the  grw 

that  the  question  was  not  properly  left  to  the  ja 

and  that  their  verdict  was  found  upon  an  issue  that  < 

not  properly  arise  in  the  cause.     [^CressweUy  J.    W 

question  do  you  suggest  should  have  been  left  to  I 

jury  ?]     Not,  whether  there  had  been  a  suppressioD 

a  material  fact,  as  in  a  case  of  insurance ;  but  whetk 

the  defendant  knowingly  made  a  false  and  fraudub 

representation,  and  whether  the  plaintiff  paid  his  moot 

in  consequence  of  that  representation.    [^CressweO^  J.  ^ 

I  read  the  summing  up,  the  question  was  so  put]  1 

was  rather  put  hypothetical ly,  whether  the  jury  wonfc 

infer  from  the  evidence  that  the  plaintiff  might  h(roe  hee 

induced  to  part  with  his  money  upon  the  faith  of  tb 

assumed  false  representation  contained  in  the  advertise 

ment  of  the  17th  of  October^  than  as  a  fact  that  heW 

induced  by  that  representation  to  pay  the  money. 

That  this  payment  was  made  in  pursuance  of  tn 
contract  evidenced  by  the  application  for  shares  aiwl  tb 
letter  of  allotment,  is  clear.  And  it  is  no  answer  to  sa; 
that  there  has  l)een  a  subsequent  collateral  misstflt^ 
ment.  In  Moens  v.  Heyworth  (a),  it  was  cxpre»l; 
held  {b)y  that  a  collateral  statement  made  at  the  titneo 
entering  into' a  contract,  but  not  embodied  in  it,  fRVs^ 
in  order  to  invalidate  the  contract,  on  the  ground  of  i^ 

(a)  10  M.  *  W.  147»  der«m,B.;  hoiA Abinger.C,  R 

(6)  Per  Parke,  B.,  and  AU      dissenHente, 
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being  a  fraudulent  statement,  be  shewn  not  only  to  have 
been  false,  but  to  have  been  known  to  be  so  by  the 
party  making  it,  and  that  the  other  party  was  thereby 
indooed  to  enter  into  the  contract.  Sione  v.  Grubham(a\ 
Powell  V.  Edmunds  (b),  and  Mason  v.  Ditchburn  (c),  are 
to  the  same  efiect.  Here,  nothing  had  occurred  down 
to  the  time  of  the  payment  of  the  deposit,  that  could 
have  the  eflFect  of  releasing  the  plaintiff  from  the  per- 
formance of  his  contract.  The  contract  is  clearly  de- 
fined. The  prospectus  states,  that,  "  in  case  parliament 
should  not  sanction  the  undertaking,  the  money  de- 
posited, deducting  the  necessary  expenses  attending  the 
frojectianj  will  be  returned  to  the  shareholders."  That 
VIS  a  distinct  notice  that  the  deposit  was  not  in  any 
event  to  be  returned  undiminished ;  but  that  some 
portion  of  it,  at  least,  was  to  be  applied  in  discharge 
of  necessary  expenses.  The  cases  of  Fox  v.  Cli/ion, 
Pitchford  v.  DaviSf  Nockels  v.  Crosby^  and  Walstab  v. 
^attiswoodef  are  totally  inapplicable.  In  the  first  two, 
no  ((iiestion  arose  as  between  the  shareholder  and  the 
company;  it  was  sought  to  charge  the  respective  de- 
fendants with  contracts  entered  into  by  the  directors 
with  third  parties,  on  the  ground  that  they  were  part- 
ners in  the  adventure :  and,  in  the  last  two,  the  com- 
mittee had  DO  power  to  apply  any  of  the  deposits  to  the 
paymient  of  preliminary  expenses,  but  were  bound  to 
hold  them  down  to  the  time  of  giving  out  scrip ;  they 
*ere,  therefore,  simply  cases  of  payment  of  money  upon 
itcoDiuderation  that  had  failed  or  been  destroyed.  Here, 
however,  there  is  no  room  for  implication  or  Inference; 
die  money  is  paid  under  an  express  contract.  By  his 
letter  of  application,  the  plaintiff  undertakes  to  accept 
snch  shares  as  may  be  appropriated  to  him,  subject  to 
the  regulations  of  the  company,  to  sign  the  necessary 

(«)  2   Bukir.    225,    226.  (h)  12  East,  6. 

Q««f9tfae  relevancy  of  thiscaae.  (c)  2  C.  M.  Sj^  R,  720.  n. 
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legal  documents,  and  to  pay  the  deposit  when  required. 
The  letter  of  allotment  sent  to  the  plaintiff  in  answer 
to  his  application,  informs  him  that  the  committee  have 
allotted  to  him  certain  shares,  '^  upon  condition  that  the 
deposit  of  1/.  7*.  6d,  per  share  thereon,  be  paid  on  or 
before  Saturday ^  the  18th  of  October;**  and  he  is  further 
informed,  that,  in  default  of  payment,  ^*  this  allotmenl 
will  be  forfeited,  and  the  shares  disposed  of  to  othei 
applicants  "     It  may  be  conceded,  that,  where  a  coa. 
tract  is  made  by  letter,  and  a  new  term  is  introduce 
in  the  answer,  not  contemplated,  or  included  in  the  pre: 
posal,  the  contract  does  not  become  complete  until  th 
new  term  is  assented  to.     Thus,  a  proposal  to  take 
lease  for  a  certain  term  (as  in  Holland  v.  Eyre\  or  froc 
a  given  period  (as  in  Routledge  v.  Grani\  coupled  witj 
an  answer  agreeing  to  grant  a  lease  for  a  different  term 
or  to  commence  from  a  different  period,  will  not,  with- 
out more,  constitute  a  contract.     What  is  the  new  terra 
introduced  here?  The  fixing  the  day  for  the  payment  ol 
the  deposit,  is  in  express  accordance  with  the  plaintiff's 
proposal.     Then,  it  is  said  that  the  letter  of  allotment 
superadds  a  condition,  that,  in  default  of  payment  of 
the   deposit  on  the  day  named,   the  allotment  will  be 
forfeited,  and  the  shares  disposed  of  to  other  applicants 
and  that  the  shares  shall  not  be  transferable.     There  is 
nothing  in  this  thajt  is  inconsistent  with  the  proposal. 
The  plaintiff  undertakes  to  accept  such  shares  as  may 
be  appropriated  to  him,  subject  to  the  regulations  qftke 
company,     [^JVilde^  C.J.    Subject  to  the  regulations  re- 
ferred to   in   the  prospectus.     What  is  the  use  of » 
prospectus,  if  it  be  not  to  inform  the  public  of  the  con- 
ditions and  regulations  upon  which  the  company  pro- 
poses to  contract  with  them  ?]     That  is  not  the  fair  and 
legitimate  meaning  of  the  letter :   it  means,  subject  to 
such  reasonable  regulations  as  the  company  may  fr^ 
time  to  time  find  if  convenient  to  make  in  relation  to 
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the  allotment  of  shares, — one  of  which  must  necessarily 
be  the  time  at  which  the  deposit  is  to  be  paid,  and 
another  the  mode  of  enforcing  the  observance  of  that 
essential  preliminary.     There  can  be  no  reason  why  a 
diflFerent  construction  should  be  put  upon  this  contract, 
than  is  put  upon  the  ordinary  clause  of  forfeiture  in  a 
lease.    The  lessee  cannot  avoid  the  lease  by  non  pay- 
ment of  rent  on  the  day ;   but  the  lessor  may  avail 
himself  of  the  forfeiture,  or  waive  it,  at  his  option.     Be- 
sides, the  very  term  "  forfeiture  "  presupposes  the  pos- 
session or  the  right  to  the  thing  forfeited.     It  was  a 
part  of  the  plaintiff's  contract,  that  he  would  sign  the 
parliamentary  contract,   upon  exchanging  his  bankers' 
recreipt  for  scrip.    Accordingly,  on  the  4th  of  November^ 
he  executes  the  deed,  and  takes  the  scrip.    By  the  deed, 
he  contracts  with  the  trustees,  amongst  other  things,  that 
the  provisional  committee  or  directors  therein  named, 
^  shall  have  full  power  and  authority  to  pay  and  dis- 
charge all  such  costs,  charges,  and  expenses  as  may 
dready  have  been,  or  shall  hereafter  be,   incurred  or 
disbursed  in  and  about  the  forming  or  carrying  for- 
ward the  said  undertaking;*'  and,  further,  ^<that,  in  the 
event  of  no  such  application  as  aforesaid  being  made  to 
parliament,  or  of  such  application  being  made  and  the 
same  not  being  successful,  they  the  said  parties  thereto 
of  the  first  part  (the  subscribers  or  allottees)  shall  and 
will  well  and  truly  pay,  allow,  and  discharge  all  the 
expenses  which  shall  have  been  incurred,  whether  pre- 
viously to  or  after  the  execution  of  these  presents,  in  or 
*bout,  or  with  a  view  to,  the  establishment  or  promotion 
<>f  the  said  undertaking."     IfVilde^  C.J.    The  deed  un- 
doubtedly confers  upon  the  committee  very  extensive 
powers.     But  the  jury  have  expressly  found  that  the 
plaintiff  executed  that  deed  on  the  4th  of  November, 
under  the  same  belief  as  existed  in  his  mind  when  he 
paid  the  deposit  on  the  22nd  of  October,^     The  money 
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1847.        wa-s  paid  under  and  subject  to  the  terms  of  a  contrac 

by  which  the  plaintiff  agreed,  that,  in  the  event  of  tli 

oMTmni  gQdeme  becoming  abortive,  it  should  be  available  for  ll 
Shaibp.  discharge  of  the  necessary  preliminary  expenses.  Tl 
money  is  subscribed  under  a  contract  which  expressl 
contemplates  the  possible  failure  of  the  undertakii^« 
must  he  matter  of  doubt  whether  the  legislature  wi 
entertain  the  application  for  an  act  to  incorporate  tl 
company,  and  also  whether  the  scheme  will  reoei^ 
svich  an  amount  of  encouragement  from  the  public  ) 
will  enable  the  committee  to  go  to  parliament.  Moc 
preliminary  expense  must  necessarily  be  incurixjd  befo 
these  doubts  can  be  solved.  It  is  not  contended  th 
the  plaintiff's  execution  of  the  deed  in  any  way  pr 
judices  his  right  of  action,  if  he  be  entitled  to  avoid  € 
original  contract  on  the  ground  of  fraud. 

Assuming,  as  is  contended  on  the  part  of  theplabtl 
that  the  contract  was  open,  what  is  the  effect  of  the  a 
vertisement  of  the  17th  of  October?  [Wfife,  C.  J. 
states  that  the  committee  have  appropriated  shares  i 
to  the  extent  of  their  power  to  appropriate.]  It  m 
be  that  the  unappropriated  shares  were  reserved  by  ti 
committee  for  a  very  proper  and  beneficial  purpose.  £ 
the  terms  of  the  subscription  contract,  they  had  powe 
to  agree  for  the  amalgamation  of  this  company  with  aDj 
other  railway  company  (a);  and  this  could  only'h 
effected  by  retaining  a  considerable  number  of  shares  at 
their  disposal.  [CressnoelU  J'  What  is  it  the  compao) 
contracts  to  give  the  plaintiff  in  exchange  for  his  de- 
posit? Sixty  120,000th  parts  of  3,000,000/.  They 
offer  him  sixty  58,000th  parts  of  1,450,000/.,—  a  sum 
that  must  render  the  scheme  abortive.  Wilde^  C.  J.  The 
prospectus  states  that  the  deposit  of  1/.  75. 6d.  per  share 
will  be  sufficient  to  comply  with  the  standing  orders  9*^ 

(a)  So  far  as  the  extenaion  line  and  branches  woe  coneerae^ 
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the  Honse  of  Commons.  That  would  not  be  so,  unless 
the  whole  120,000  shnres  were  allotted  and  paid  For.]  It 
never  can  be  contended  that  it  is  a  condition  precedent 
that  the  whole  number  of  contemplated  shares  shall  be 
applied  for  and  allotted  before  any  liability  can  arise  on 
the  part  of  the  allottees.  [Wilde^  C.  J.  Could  the 
committee  have  sustained  an  action  against  the  present 
plaintiff,  upon  proof  that  58,000  shares  only  had  been 
appropriated,  although  bond  fide  applications  from  re- 
sponsible persons  had  been  made  to  a  number  exceeding 
400,000?]  The  point  is  now  under  the  consideration 
of  the  court  of  Queen's  Bench,  in  a  case  of  Woolmer  v. 
Tdy,  There,  however,  the  disparity  was  not  so  great 
--the  proposed  number  of  shares  being  4*0,000,  and 
the  number  allotted  36,400 ;  and  there  was  no  clause 
of  forfeiture,  as  here.  Taylor  v.  Ashton  (a),  and  the  cases 
there  cited,  shew,  that,  in  order  to  have  the  effect  here 
contended  for,  actual  fraud  should  have  been  intended. 

Assuming  that  the  plaintiff  became  aware  for  the 
first  time  at  the  meeting  of  the  1 5th  of  December^  that 
the  (bli  number  of  120,000  shares  had  not  been  allotted, 
ind  that  he  was  therefore  entitled  to  rescind  the  contract, 
he  was  bound  to  take  his  stand  at  once,  if  he  meant  to 
^ly  upon  the  objection,  and  to  retire:  Richardson  v. 
Ihm.  [b)  He  had  no  right  to  say,  that,  by  reason  of 
the  fraud,  be  had  never  become  a  shareholder,  and  at 
one  and  the  same  time  to  claim  the  privileges  of  a  share- 
holder, by  opposing  the  resolutions  that  were  put,  and 
proposing  an  amendment. 

Manifest  injustice  will  be  done,  unless  this  question 
he  submitted  to  another  jury  in  less  ambiguous  and 
>i>ore  correct  terms.  By  the  mode  in  which  the  question 
^^  left  to  them,  the  jury  were  evidently  led  to  suppose 
that  the  plaintiff  must  necessarily  be  entitled  to  recover 
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back  the  deposit,  if  there  were  any  misrepresentation 
whereas,  the  true  question  was,  whether  be  really  wi 
induced  to  pay  the  money  by  the  statement  containe 
in  the  advertisement  of  the  1 7th  of  October.  To  entitl 
the  plainti£P  to  recover,  it  was  not  enough  that  the  r% 
presentation  was  false,  and  false  to  the  defendant 
knowledge ;  it  was  necessary  also  that  the  plaintiff  wi 
thereby  induced  to  enter  into  the  contract.  [  Wtlde^  C  • 
What  I  understand  \ny  brother  Erie  to  have  said,  w« 
that,  to  entitle  the  plaintiff  to  recover,  the  false  reprc 
sentation  need  not  have  been  the  sole  inducement  to  hi 
paying  the  money,  but  that  it  must  have  had  a  materia 
influence  on  his  mind.] 

Cur.  adv.  im£ 


Wilde,  C.  J.,  now  delivered  the  judgment  of  th 
court. 

This  was  an  action  of  assumpsit  for  money  had  an 
received  to  the  use  of  the  plaintiff;  to  which  the  defen« 
ant  pleaded  non  assumpsit. 

The  action  was  brought  by  the  plaintiff  against  tl 
defendant  as  one  of  the  committee  of  management  of* 
projected    railway    company,    to   recover  the   sum 
82/.  105.  paid  by  the  plaintiff  as  a  deposit  on  sixty  shar^ 
which  had  been  allotted  to  him  in  that  concern. 

The  cause  was  tried  before  ^rle^  J.,  at  the  sittings  i 
Guildhall  after  last  Trinity  term,  when  it  appeared  h 
evidence,  that,  in  the  month  of  Juney  1 845,  a  prospects 
was  issued  in  the  following  form  :  —  "  Direct  London 
and  Exeter  Railway  Company,  with  extension  to  Fol' 
mouth  and  Penzance.     Capital  3,000,000/.,  in   120,000 
shares  of  25/.  each.     Deposit  1/.  75.  6^  per  share.    A 
further  deposit  of  I/.  S$.  per  share  to  be  paid  after  the 
bill  has  passed  the  House  of  Commons.     With  power 
to  raise  1,000,000/.  more,  if  necessary.     Provisionally 
registered  pursuant  to   7  &  8  Vict,    c.  110.**     It  then 
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proceeds  to  give  the  names  of  the  provisional  committee, 
the  committee  of  management  (amongst  whom  was  the 
derendant),  and  the  several  officers  of  the  proposed 
company ;  and  states,  amongst  other  things,  that  ^^  the 
plans,  sections,  and  books  of  reference  will  be  ready 
within  the  time  prescribed  by  the  standing  orders  of 
parliament ;  and  application  will  be  made  for  a  bill  to 
incorporate  the  company  early  in  the  next  session.  The 
Usual  power  will  be  taken  by  the  act  to  allow  interest  at 
W.  per  cent,  per  annum^  after  passing  the  act,  on  the 
amount  of  the  subscriptions  paid  up,  and  that  no  sub- 
iK^riber  shall  be  answerable  for  more  than  the  amount  of 
liis  deposit,  until  the  act  be  obtained,  and  then  not 
l)eyoiid  the  amount  of  his  subscription.  In  case  par- 
liament should  not  sanction  the  present  undertaking, — 
vhich  every  active  means  will  be  taken  to  secure, —  the 
money  de|K>sited  (deducting  the  necessary  expenses  at- 
^nding  the  projection)  will  be  returned  to  the  share- 
holders. ♦  ♦  ♦  The  deposit  of  1/.  7s.  6d.  per  share 
will  be  sufficient  to  comply  with  the  standing  order  of 
the  House  of  Commons ;  and,  after  the  bill  has  passed 
the  Commons,  a  further  deposit  of  1/.  5$.  will  be  made, 
*n  order  to  comply  with  the  regulations  of  the  House  of 
Lords."  At  the  foot  of  this  document,  a  printed  form 
^f  application  for  shares  was  given. 

On  the  25th  of  September^  1845,  the  plaintiff  sent  in 
^Q  application  for  thirty  shares,  in  the  form  prescribed. 
Aud,  on  the  10th  of  October ^  he  caused  application  to  be 
Q^de  to  one  of  the  directors  to  obtain  an  allotment  of 
sixty  shares  in  lieu  of  thirty.  In  answer  to  his  applica- 
tion, the  plaintiff,  some  time  between  the  11th  and  the 
22nd  of  October^  received  from  the  secretary  a  letter  of 
^lotment  [ut  antiy  p.  408).  In  this  letter,  as  well  as 
^^  the  prospectus,  the  concern  is  described  as  one 
*Mch  was  to  have  a  capital  of  3,000,000/.,  in  120.000 
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Before  the  day  appointed  for  the  payment  of  deposits, 
an  advertisement  was  published  by  the  managing  com- 
mittee,  as  follows :  — 

*'  Direct  London  and  Exeter  Railway  Company,  with 
extension  to  Falmouth  and  Penzance. 

^*  The  committee  of  management  hereby  give  notice 
that  they  have  completed  the  allotment  of  shares^  and  thi^ 
the  usual  letters  are  this  day  issued.     In  the  arduoi^ 
duty  of  deciding  on  claims  unprecedented,  it  is  believeic 
in  their  number  and  respectability,  the  committee  ha'^s 
been  obliged  to  give  a  preference  to  applicants  locaLl 
interested,  or  likely  to  bring  to  bear  for  the  company- 
large  share  of  legitimate   influence.      The   numeromj 
persons  of  undoubted  claims,  on  the  score  of  wealth 
social  standing,  whose   applications   have  either 
passed  over  or  cut  down,  are  requested  to  accept  tbii 
reason  as  the  company's  apology.     The  committee 
sire  to  add,  that,  while  attestations  of  public  support 
daily  reaching  them  from  the  most  influential  quarters, 
the  engineering  preparations  under  Mr.  Braitkmaite  wttt 
so  far  advanced  that  the  project  cannot  fail  to  be  placrcd 
before  parliament  in  a  manner  the  most  satis&ctory    to 
the  shareholders." 

Some  evidence  was  given  from  which  it   might   be 
inferred  that  the  plaintiff  saw  this  advertisement:  and 
on  the  2drd  of  October y  he  paid  S2L  10s.  as  a  deposit 
on  the  shares  allotted  to  him.     At  Uiat  time,  the  com- 
mittee had  in  fact  allotted  no  more  than  58,000  shares^ 
although  applications  had  been    made   by   respoiuibl^ 
persons  for  more  than  the  120,000. 

On  the  4th  of  November^  the  plaintiff  executed  the 
subscription  contract,  under  seal;  which  gave  power 
to  the  committee  to  pay  expenses  which  then  had  befO 
or  might  thereafter  be  incurred,  out  of  the  funds  thereby 
described. 

The  pinns  and  sections  deposited  in  the  parliament 
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o0ce  on  tbe  SOth  of  November  were  imperfect;  the 
whole  of  the  deposit,  except  400/.  had  then  been  ex- 
pended; and  the  committee  had  no  funds  for  making 
the  deposit  required  by  the  standing  orders  of  the 
House  of  Commons. 

Oo  the  15tli  of  December^  a  meeting  of  shareholders 
was  called,  at  which  the  plaintiff  attended.  Resolutions 
of  con6dence  in  the  concern  and  in  the  committee  of 
management,  and  that  a  further  allotment  of  shares 
should  be  made  to  raise  the  sum  required  for  deposit, 
were  proposed.  The  plaintiff  moved  an  amendment, 
*'tbat,  as  58,000  shares  only  had  been  allotted,  the 
deposits  already  received  should  be  returned  to  the 
parties  who  paid  them."  The  chairman  did  not  put 
^e  amendment ;  but  he  did  put  the  original  resolutions, 
''hich  were  carried  by  a  large  majority. 

A  few  days  afterwards,  the  committee  found  that  it 
^as  impossible  to  proceed  with  the  undertaking ;  and, 
^  the  6th  of  Januaty^  1846,  this  action  was  com- 
nJCQced. 

Upon  this  state  of  facts,  it  was  insisted  on  the  part 
^^  the  plaintiff,  that  the  advertisement  stating  that  the 
^'otment  of  shares  had  been  completed,  was  false  to  the 
^noMrledge  of  the  committee,  and  was  a  fraudulent  mis- 
representation ;  and  that  the  plaintiff,  having  been 
^^i>eby  induced  to  pay  his  money,  was  entitled  to  re- 
aver it  in  thb  action  ;  and  that  the  deed  was  executed 
^J  the  plaintiff  under  the  influence  of  the  same  misrepre- 
'^tation,  and  therefore  did  not  affect  his  rights. 

^or  the  defendant,  it  was  insisted  that  the  written 
application  for  shares,  and  the  letter  of  allotment,  con- 
^^tuted  a  valid  contract,  by  which  the  plaintiff  was 
°^^U.iid  to  pay  the  deposit  on  or  before  the  18th  of  Oclo- 
^>  and  therefore  he  could  not  be  permitted  to  ascribe 
"^^  payment  which  he  made  to  the  advertisement:  and, 
"**Xlier,  that,  whatever  might  have  been  the  result,  h^d 
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the  case  rested  on  the  prospectus  and  letters  ouly,  ibe 
deed  expressly  authorised  the  application  of  the  deposits 
to  the  payment  of  the  expenses  incurred  in  preparing 
for  parliament. 

The  learned  judge  before  whom  the  cause  was  tried, 
without  declaring  his  opinion  whether  the  letters  of 
application  and  allotment  constituted  a  binding  contract 
or  not,  left  it  to  the  jury  to  say  —  whether  the  defend- 
ant made  a  fraudulent  misrepresentation  which  was  a 
material  inducement  to  the  plaintiff  to  pay  his  money, 
—  whether  the  consideration  had  failed,  the  company 
being  at  an  end,  —  and  whether  the  deed  was  executed 
by  the  plaintiff  under  the  same  belief  which  had  operated 
on  his  mind  when  he  paid  his  money. 

The  jury  having  answered  these  questions  in  the 
affirmative,  the  learned  judge  said  that  their  finding 
entitled  the  plaintiff  to  a  verdict  for  821.  iOs.;  for  which 
amount  a  verdict  was  accordingly  entered  for  him. 

In  Michaelmas  term  last,  a  rule  nisi  was  obtained  lor 
entering  a  nonsuit,  or  a  verdict  for  the  defendant,  or 
for  a  new  trial  on  the  ground  of  misdirection.  The 
case  was  recently  argued  before  us,  when  it  was  con- 
tended (as  at  the  trial),  on  behalf  of  the  defendant,  that 
the  letters  constituted  a  binding  contract,  and  thai  the 
payment  made  by  the  plaintiff  must  be  ascribed  to  hb 
legal  liability,  and  not  to  the  advertisement;  that  the 
advertisement  contained  no  misrepresentation,  for  it  did 
not  import  that  the  whole  number  of  shares  had  been 
allotted,  —  or,  if  it  did,  the  representation  was  manifesdy 
addressed  to  disappointed  applicants,  and  not  to  allot- 
tees, and  therefore  it  was  not  a  misrepresentation  to  the 
plaintiff*:  and  that,  if  the  money  was  not  obtained  by 
fraud,  the  deed  which  the  plaintiff  executed,  expressly 
authorised  the  application  of  it  to  the  payment  of  ex- 
penses incurred.  But  it  was  admitted,  that,  if  the  pay- 
ment was   obtained    by  fraud,   the  deed  would  be  no 
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toswer  to  the  action.  It  was  further  contended  that  the 
ilaiotiflr,  by  attending  the  meeting  of  the  15th  of  De^ 
€mierf  and  there  acting  and  voting  as  a  shareholder 
ifter  he  heard  that  only  58,000  shares  had  been  allotted^ 
lad  precluded  himself  from  claiming  a  return  of  his 
leposit  on  that  ground,  —  for  which  Campbell  v.  Flem^ 
ng  (a)  was  cited  as  an  authority. 

Upon  the  first  of  these  points,  we  are  of  opinion  that 

Jiere  was  no  contract  binding  the  plaintiff  to  part  with 

bis  money,  at  the  time  when  he  paid  the  deposit.     He 

had  applied  for  sixty  shares  in  a  concern  which  was  to 

liave  a   capital  of  3,000,000/.  raised  by  the  issue  of 

120,000  shares.     The  committee  allotted  to  him  a  very 

different  thing,  but  professed  to  allot  to  him  that  which  he 

had  asked  for :  and  the  letter  of  allotment,  as  vifiW  as  the 

prospectus,  describes  the  capital  as  3,000,000/.,  and  the 

lamber  of  shares  as  120,000.     Now,  it  might  be  reason- 

^le  to  expect  that  such  an  undertaking  would  succeed 

'ilh  a  capital  of  3,000,000/.,  but  perfectly  absurd  to 

tppose  it  could  be  accomplished  for  less  than  half  that 

QL    The  plaintiff,  therefore,  having  asked  for  shares 

a  practicable  scheme,  received  shares  in  a  scheme  tliat 

s  impracticable,  and  which  was  rendered  so  by  the  act 

the  committee  in  refusing  to  allot  more  than  58,000 

resy  although  more  than  the  whole  120,000  had  been 

tied  for  by  responsible  parties.     That  which  was  al- 

d  not  being  in  truth  that  which  the  plaintiff  had 

i  for,  he  was  not  bound  to  take  it.     Again,  the  allot- 

was  not  absolute,  but  conditional  only ;  and  on  that 

)d  also  we  think  that  the  application  and  allotment 

H  constitute  a  valid  contract;  the  latter  not  being 

ale  acceptance  of  the  plaintiff's  proposal. 

h  being  our  opinion  as  to  the  alleged  contract,  we 

nquire  whether  there  was  any  evidence  that  ihe 
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plaintiff  was  induced  to  pay  his  money,  by  any  frtudiilc 
misrepresentation.  If  there  was  no  fraudulent  misre|H 
sentation,  the  plaintiff  ought  to  have  beta  nonniite^  i 
a  verdict  should  have  been  found  for  die  defaodw 
But  we  think  there  was  ample  evidence  of  such  mim 
presentation.  If  we  are  to  construe  the  advertiseiBeBt 
we  think  it  means  that  all  the  shares  had  beoi  albttfld; 
and,  as  it  was  a  public  advertisement,  at  least  it  mut  be 
taken  to  have  been  addressed  to  all  who  were  mterated 
in  the  subject-matter  of  it,  —  of  whom  the  plaintiff  WM 
undoubtedly  one*  To  him  it  represented  that  he  htd 
got  what  he  asked  for,  viz.  sixty  of  120,000  sbaretia 
the  proposed  adventure.  The  jury,  therefore,  ivcic 
well  warranted  in  finding  that  the  representatioo  flO 
made,  was  a  material  inducement  to  him  to  pay  his  noDej* 
If  the  meaning  of  the  advertisement  was  for  the  jiffff 
they  appear  to  have  construed  it  as  we  do.  Either  wtji 
there  was  ample  evidence  to  be  left  to  the  jury  oo  dtf 
point ;  and  there  is  no  ground  for  either  a  nonsuit  or  i 
verdict  for  the  defendant. 

The  next  point  made  for  the  defendant,  was,  that  ik 
plaintiff,  by  attending  and  acting  as  a  shareholder  tf 
the  meeting  of  the  15th  of  December^  when  he  knew 
that  only  58,000  shares  had  been  allotted,  bad  pre- 
cluded himself  from  making  any  claim  to  his  deposit  0 
that  ground.  But  the  evidence  disposes  of  this  poiii* 
The  only  act  done  by  the  plaintiff  at  that  meeting  1M^ 
to  propose,  that,  in  consequence  of  the  allotment  of 
58,000  shares  only,  all  the  deposits  should  be  retamd^ 
and  the  argument  comes  to  this,  that,  having  tried  togit 
others  to  join  him  in  claiming  the  deposits,  and  haviit 
failed  in  that  attempt,  he  shall  not  be  permitted  to  do 
so  by  himself.  No  such  doctrine  as  that  is  to  be  fbood 
in  Campbell  v.  Flemings  or  in  any  other  decided  ca« 
that  we  are  aware  of.  The  plaintiff  did  no  act  at  that 
meeting,  or  afterwards,  shewing  his  assent  to  be  treated 
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is  a  holder  of  the  sixty  shares :  and  we  think,  that,  not- 
witbttandlog  his  attendance  at  that  meeting,  he  is  in  a 
condition  to  maintain  this  action.  The  motion,  there- 
fore^ for  a  nonsuit,  or  a  verdict  for  the  defendant, 
eotirdy  fails. 

But  it  was  further  contended  by  Mr.  FUzherbert,  that 
die  defendant  was  entided  to  a  new  trial,  because  the 
karned  judge  did  not  tell  the  jury  whether  the  letters 
of  application  and  allotment  did  or  did  not  constitute  a 
bindiDg  contract.  It  is  impossible  to  make  that  a  ground 
ftrgranUng  a  new  trial.  Whether  they  constituted  a 
coDtract  or  not,  was  a  question  of  law  for  the  court,  not 
rf  fiict  for  the  jury :  and,  if  a  new  trial  were  granted, 
tbe  same  question  that  the  learned  judge  submitted  to 
dK  jury,  must  be  again  submitted  to  them.  Moreover, 
it  appears,  that,  after  taking  their  opinion  on  the  ques- 
dooof  fraudulent  misrepresentation,  the  judge  said  that 
Ae  plaintiff  was  entitled  to  a  verdict,  which  must  be 
lakea  as  a  direction  to  the  jury  to  find  such  verdict. 
Uf  in  order  to  give  that  direction,  it  was  necessary  to 
fcdde  that  the  letters  did  not  constitute  a  contract,  the 
laaned  judges  in  giving  that  direction,  must  be  taken  to 
^vt  io  decided.  And,  if  we  had  considered  that  the 
Icttars  did  constitute  a  contract,  we  must  have  treated 
kat  direction  as  incorrect,  and  have  made  the  rule 
■iiaohite  for  a  new  trial.  Inasmuch  as  we  think  the 
Bnction  rights  the  rule  obtained  by  the  defendant  fails, 
i  la  this,  as  well  as  the  other  points,  and  must  be  dis- 
abled generally. 

Ify  brother  Williams^  having  been  consulted  on  this 
aae^  'when  at  the  bar,   has    taken    no   part  in   the 

Rule  discharged,  (a) 
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(a)  And  aee  Jarrett  v  Kennedsf,  pott,  Vol  V. 
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May  8. 

A.y  a  prisoner  HPHIS  was  an  action  upon  the  case  against  the  sherJlT 
in  execution  ^f  ^^  county  of  Radnor^  for  suffering  one  Cwtrt^iy 

in  the  com-  .  •      r  •  .    i  j  •*     r         •     ^V 

mon  gaol  for  ^  prisoner  in  his  custody  under  a  wnt  of  capai  €M^ 

the  county  of  satisfaciendum^  to  escape  and  go  at  large.  The  defend- 
but  havinc  a  ^^^^  pleaded  not  guilty,  and  also  (amongst  others)  a  plefl 
permanent        denying  the  caption. 

lodging  in  Tjjg  ^jj^gg  ^,jjg  ^^j^j  h^hxe  Erie,  J.,  at  the  sittings  in 

London^  i 

where  his         London  after  last  Easter  term.     The  facts  that  appeared 

wife  and  in  evidence  were  as  follows  :  —  On  the.  30th  of  Januarys 

i  led^  '^  to  ^®*^>  ^  ^^^^^  ^'^  capias  ad  satisfaciendum  against  Carrol, 

which  it  was  at  the  suit  of  the  present  plaintiff,  was  delivered,  in 

his  intention  London,  to  the  town  agent  of  the  undersheriff  of  Badnor- 

petitioned  the  shire,  and  by  him  sent  to  the  undersheriS^  inclosed  in  a 

court  of  letter  stating  that  Carrol  was  in  Presteigne  gaol,  to  which 

hankruptcy 
for  protection 

from  process^  under  the  5  &  6  Vict.  c.  1X6.  and  7  &  8  Vict.  c.  S6.,  and  t  com- 
missioner of  that  court  issued  his  warrant  to  hring  A,  before  him  for  examination* 
The  prisoner  was  accordingly  brought  up  to  London  on  Saturday,  the  24th  d 
January f  and  carried  before  the  commissioner  at  about  two  o'clock  on  that  diji 
when  his  petition  was  dismissed,  for  informality :  —  Held»  that  A.  had  a  luffi- 
cient  residence  within  the  London  district  to  entitle  him  to  pretent  bit  petitkm 
there,  and  that  the  commissioner  had  such  jurisdiction  in  the  matter,  as  to  juti^ 
the  sheriff  in  yielding  obedience  to  his  warrant. 

Before  five  o'clock  on  the  Saturday  afternoon^  a  writ  of  habeas  coffut  vtf 
lodged  with  the  town  agent  of  the  sheriff,  and  a  copy  served  upon  the  ofifl^ 
who  had  A.  in  custody.     The  writ  was  sent  into  Radnorshire  that  evening,  ib^ 
returned  on  the  following  Monday,  when  A.  was  taken  before  a  judge  at  cfato- 
bers,  and  committed  to  the  Queen's  prison.     It  appeared  that  A.'n  itate  of  bciHh 
was  such  that  he  could  not,  without  inconvenience  and  risk,  have  been  caifie^ 
back  to  Radnorshire  on  the  Saturday  night ;  and  that,  in  the  interval  between 
the  dismissal  of  his  petition  and  his  being  taken  before  the  judge,  the  officor  who 
had  him  in  charge,  allowed  him  to  go  to  taverns  and  other  places,  in  Lsmii^ 
and  Middlesex,  but  always  in  actual  custo<(y :  —  Held,  that  the  sheriff  was  not 
guilty  of  an  escape ;  fur,  that  he  was  only  bound  to  take  his  prisoner  back  to  gaol 
within  a  convenient  time,  and  to  guard  him  with  a  reasonable  degree  of  strictncis 
during  the  time  he  was  necessarily  out  of  the  limits  of  his  county. 
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he  bad  been  committed  on  the  lOih  or  12th  o(  Novem*        IS47, 

Af/",  1845,  in  execution  at  the  suit  of  one  Steele*  

On  Satwrday^  the  24th  day  of  January ^  Carrol  was         ^'^* 
brought  up  to  Lcmdon  by  an  officer  of  the  sheriff  of       Davm. 
Badnorshiref  in  obedience  to  a  warrant  issued  by  a 
commissioner  of  the  court  of  bankruptcy,  for  his  ex- 
amination upon  a  petition  presented  by  him  to  that 
court  for  protection  from  process.     He  was  taken  be- 
fore the  commissioner  about  two  o'clock  on  that  day, 
when  the  commissioner,  upon  the  hearing,  dismissed 
his  petition,  for  informality.     On  the  same  day,  a  writ 
of  kabeas  corpus  was  issued,  and  lodged  with  the  town 
agent  of  the  sheriff  before  five  o'clock,  and  by  him  sent 
down  into  Radnorshire^  —  a  copy  being  served  in  Zon- 
ion  upon  the  bailiff  who  had  Carrol  in  his  custody. 
'  Camts  health,  it  appeared,  was  such  that  he  could  not 
have  been  carried  back  to  Presteigne  on  the  24th  with- 
out much  inconvenience  and  some  risk*     The  sheriff's 
Ktum  to  the  habeas  corpus  arriving  in  London  on  the 
%th,  Carrol  was  on  that  day  taken  before  a  judge  at 
cliambers,  by  whom  he  was  committed  to  the  Queen*s 
prison. 

On  the  24th,  Carrol  went  to  The  Rainbow  tavern, 
^  to  Andertcris  Coffee  Houses  in  Fleet  Street^  and  also 
to  the  office  of  his  attorney  in  Lincoln* s  Inn^  and  to  the 
<^bers  of  a  gentleman  in  Grat/s  Inn.  He  slept  that 
(light  at  the  west  end  of  the  town,  and  si^nt  the  fol- 
lowing day  (Sunday)  at  an  inn  at  Hampstead^  called 
The  Spaniards,  returning  at  night  to  sleep  in  town. 
The  officer  who  had  him  in  charge,  was,  during  all 

^  time,  until  his  commitment  to  the  Queen's  prison, 

• 

m  constant  attendance  upon  him,  and  slept  in  the  same 
^m  with  him  on  the  Saturday  and  Sunday  nights. 

In  his  petition,  which  bore  date  the  17th  of  January^ 
.1846,  Carrol  stated  several  successive  places  of  his  resi- 
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1847.       dence,  in  Middlesex^  Surrey^  and  London  i  andy 

them,  one  in  London^  in  which  his  wife  and  fim^i 
remained  at  the  time  of  the  presentment  of  the  petita^ 
and  of  the  trial,  and  where  he  bad  resided  for  tw^^ 
months  successively  when  arrested  at  the  suit  of 
He  also  described  himself  as  *^  now  a  prisoner  in 
tdgne  gaol.'' 

On  the  part  of  the  plainti£^  it  was  insistedf  tbM 
inasmuch  as  Carrol  was  not  personally  resident  witiaiii 
the  London  district  at  the  date  of  his  petition,  tbe  com- 
missioner had  no  jurisdiction  to  issue  his  warrant  t» 
bring  him  up  to  London  for  examination,  and  ooose' 
quently,  that,  in  bringing  him  up  in  obedience  to  that 
warrant,  the  sheriff  was  guilty  of  an  escape ;  and,  far- 
ther, that,  assuming  that  the  sheriflF  was  justified  ni 
yielding  obedience  to  the  commissioner's  warranty  Hbt 
conduct  of  the  officer,  in  permitting  Carrol  to  go  about 
in  the  manner  he  did  whilst  in  London^-^ensa  if  k 
was  justified  in  abstaining  from  returning  with  him  to 
Presteigne  on  the  Saturday  afternoon, — made  the  sherif 
liable  for  an  escape. 

The  learned  judge  ruled  that  there  was  soffident 
evidence  of  a  caption  to  entitle  the  plaintiff  to  a  verdict 
on  the  second  issue ;  that  the  officer  was  not,  under  tbe 
circumstances,  bound  to  carry  his  prisoner  back  to 
Presteigne  on  the  Saturdayy  or  to  travel  on  the  Suidtgf 
and  that,  Carrol  being  absent  from  tbe  place  of  resi- 
dence of  his  family,  by  compulsion  of  law,  but  with  m 
intention  to  return  to  it,  he  had  such  a  residence  witbia 
the  London  district  as  to  entitle  him  to  present  bis 
petition  to  the  court  of  bankruptcy  there^  and,  coe- 
sequently,  that  the  warrant  was  a  sufficient  protectioo 
to  the  sheriff.  He  accordingly  directed  a  verdict  to  be 
entered  for  the  defendant  on  all  the  issues  but  tbe 
second ;   reserving  to  the  plaintiff  leave  to  move  n 
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enter  a  verdict  for  nominal  damages,  if  tlie  court  should        1847* 
be  of  opinion  that  eidier  objection  was  tenable.  ^"^^ 

Channdl^  Seijt,  on  a  former  day  in.  this  term,  ob«       Davib. 
taioed  a  rule  nisi.     He  referred  to  the  statutes  5  &  6      j^^y  27. 
f^isL  c.  116.  M.  1.,  and  7  &  8  Vict.  c.  9S.  ss.  1.  7.,  and        1846. 
to  Btg^an^s  case  (a).  Brawn  v.  Crompton  (6),  and  SoUe^a 
ilLluridgment.  (c)     And  Tindal,  C  J.,  mentioned  Thomas 
w^  Hudum  {d),  as  an  authority  to  shew  that  the  sheriff 
vras  bound  to  obey  the  warrant  of  the  commissioner. 

IhwUng,  Serjt.  (with  whom  was  E.  V.  WiUiam),      "^"^J^ 
shewed  cause.     The  commissioner  having  jurisdiction 
by  virtue  of  the  1  &  2  ^.  4.  c.  56.^  5  in  6  Vict.  c.  116.t 
and  the  7  &  8  Vict.  c.  96.,  the  sheriff,  by  his  officer,  was 
bound  to  yield  obedience  to  his  warrant     The  original 
jurisdiction  of  the  court  of  bankruptcy  is  created  by  the 
1  &  2  ^  4.  c.  56.    The  1st  section  of  the  5  &  6  Vict. 
Cm  116.,  enables  any  person  not  being  a  trader,  or,  being 
a  trader  owing  less  than   3002.  —  having  previously, 
by  advertisement  in  the  London  Gazette,  and  in  some 
newspaper  circulating  within   the  county  wherein   he 
f^es,  given  notice  of  his  intention  to  one  fourdi  in 
DQiober  and  value  of  his  creditors, — to  present  a  petition 
^^  protection  from  process,  to  the  court  of  bankruptcy, 
if  he  has  resided  twelve  calendar  months  in  London  or 
within  the  London  district;  or  to  the  commissioner  in 
"^  county  within  whose  district  he  may  have  resided 
twd?e  calendar  months.     By  the  7  &  8  Vict.  c.  96.  ss. 
1*  3.,  the  notice  is  required  to  be  given,  not  by  the  insol- 
vent, but  by  the  commissioner.     And  the  7th  section  en- 

(a)  8  Co.  Rep.  48.  ring  to  The  Earl  of  Kent  ▼. 

(6)  8  T.  12.  424.  SchaxD,   P.   16  £.  4,  fo.   8. ; 

(c)  Tit.JBf€Ofe^D.2.(tran8-  Atwn.  M.  6  H.7,  fo.  11,  12., 

•J^,  10  Fin.  Abr.  %5.) ;  citing  pL  9. ;  Dyer,  241,  pi.  47. 

*J|io  T.  Probey,  1  RoU.  Rep.  (d)  14  M.  ^  IF.  353.,  2  D. 

•JP-  {8.  C.  Cro.  Jae.  419.,  3  ^-  L.  888.     And  see  Ex  parte 

^^^^.  198. 201.) ;  and  refer-  Kinning,  poety  p.  507. 
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I847«       acts,  *'  that,  whenever  any  such  petitioner  is  a  priscm^. 
under  any  process,  attachment,  execution,  connnitm^^ 
or  sentence,  and  is  not  entitled  to  his  discharge  (ui&d 
5.  6.),  the  commissioner  may,  by  warrant  under  his  biumi 
directed  to  the  person  in  whose  custody  such  petitioner* . 
confined,  cause  such  petitioner  to  be  brought  before  hlc 
for  examination  at  any  sitting  of  the  court,  whether  public 
or  private ;  and  such  person  shall  be  indemnified  by  the 
warrant  of  the  commissioner,  for  bringing  up  such  peti- 
tioner."   Here,  although  absent  from  London  for  a  tem- 
porary purpose  at  the  time  of  his  arrest,  Carrol  was,  and 
for  more  than  twelve  months  had  been,  resident  witbio 
the  London  district,  where  his  wife  and  family  still  re- 
mained*    The  commissioner  was  the  person  to  jndge 
whether  or  not  the  petitioner  was  a  person  entided  to  the 
protection  of  the  act.    In  the  Case  of  ike  Mar5halsea{a)i 
Lord  Cote  says  —  **  A  difference  was  taken  when  a 
court  has  jurisdiction  in  the  cause,  and  proceeds  m- 
verso  ordine  or  erroneously  ;  there,  the  party  who  sues, 
or  the  officer  or  minister  of  the  court,  who  executes  the 
precept  or  process  of  the  court,  no  action  lies  agaiiwt 
them.     But,  when  the  court  has  not  jurisdiction  of  the 
cause,  there  the  whole  proceeding  is  coram  non  judicty 
and  actions  will  lie  against  them,  without  any  regard  of 
the  precept  or  process  :  and  therefore  the  said  rule  ciie<l 
by  the  other  side  —  *  Quijussnjudicisaliquodfecaiti^^^ 
when  he  has  no  jurisdiction,  nofi  est  judex)^  non  videtur 
dolo  malo  fecisse  ;  quia  parere  necesse  est '  —  was  well  al- 
lowed ;  but  it  is  not  of  necessity  to  obey  him  who  is  not 
judge  of  the  cause,  no  more  than  it  is  a  mere  stranger; 
for,  the  rule  is.  Judicium  a  non  suo  {b)judice  datum^  mMvn 
est  momenti.     And  that  fully  appears  in  our  books;  axii 
therefore  in  the  case  betwixt  Bowser  and    Collins  (c)f 
Piggot  says,  If  the  court  has  not  power  and  audioritfy 

(a)  10  Co.  Rep.  68.  b.  (c)  M.  22  E. 4,  fo. SS^h. 

(6)    See    Caiv*    Lex,    voc 
SuUm. 
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then  their  proceeding  is  coram  nonjudice:  aS|  if  the        1847. 
GCMirt  of  Common  Pleas  holds  plea  in  an  appeal  of       — — 
death,  robbery,  or  any  other  appeal,  and  the  defendant         ^^* 
is  attainted*  it  is  coram  nofijudice  :  quod  omnes  concesse^        Davis* 
ruxL    Buty  if  the  court  of  Common  Pleas,  in  a  plea  of 
debt,  awards  a  capias  against  a  duke,  earl,  &c.,  which 
by  the  law  doth  not  lie  against  them,  and  that  appears 
in  the  writ  itself;  and,  if  the  sheriff  arrests  them  by 
fi>rce  of  the  capias  g  although  the  writ  be  against  law, 
notwithstanding,  inasmuch  as  tiie  court  has  jurisdiction 
of  ibe  caose»  the  sheriff  is  excused.     And  therewith 
agrees  38  H.  S.  (a)     The  same  law,  if  a  justice  of  peace 
makes  a  warrant  to  arrest  one  for  felony  who  is  not 
indicted,  although  the  justice  errs  in  making  the  war- 
nnt,  yet  he  who  makes  the  arrest  by  force  of  that  war- 
not,  shall  not  be  punished  by  writ  of  false  imprison- 
nent,  because  he  is  judge  of  the  cause:  and  therewith 
agrees  14  IT.  8, 16.  a.*'  Andrews  v.  Harris  (b)  is  also  a 
disiioct  authority,  that,  even  assuming  that  the  commis- 
sioner's  warrant  was  irregular,  inasmuch  as  the  com- 
missioDer  had  a  general  jurisdiction,  it  afforded  a  justifi- 
cation to  the  sheriff,  and  he  is  not  liable  for  having 
obe}'ed  it.     In  that  case,  a  court  of  requests  act(c) 
enacted,   that,   when    the  commissioners   should   have 
Dtade  an  order  on  a  defendant  for  payment  of  money, 
I        the  said  commissioners,  present  in  court,  might  award 
i       ^ecution  against  the  body  or  goods  of  such  defendant ; 
I        that  thereupon  the  clerk  of  the  court,  at  the  prayer  of 
i        ^  plaintiff,  might  issue  a  precept  under  his  hand  and 
\        seal,  by  way  of  ca.  sa.  or Jl.Ja.f  to  the  Serjeants  of  the 
court,  who  should  execute  the  same ;  and  that  it  should 
he  lawful  for  the  commissioners,  if  they  should  think  fit, 
to  order  any  debt  due  to  the  plaintiff  to  be  paid  by 

W  Dyer,  60.  b.  (c)    47   G.   3.    sets.  2. 

'.  >)  I  Q.  B.  SnlGaleSf  D.         c.  Ixxviii. 
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1847*        instalments,  on  such  terms  as  might  appear  t 

reasonable ;  and  that  it  should  also  be  lawful  Jbr 

^'^'  commissioners^  present  in  courts  on  default  in  paj 
Bavis  ^^^  instalment,  at  the  instance  of  the  plainUfl^ 
due  proof  of  such  defauUy  to  award  execution  4igi 
defendant,  or  his  sureties,  for  the  whole  debt^ ' 
part  as  should  remain  unpaid,  with  such  fbrtli 
as  should  seem  to  them  reasonable^  to  be  reeovwti 
same  manner  as  the  original  debt.  And  it  m 
that,  after  a  simple  award  of  execution,  the  deij 
issue  a  precept  for  carrying  it  into  eflfect,  whb 
ther  uitervention  of  the  court:  but  that,  where  ti 
missioners  had  ordered  the  debt  to  be  paid  by 
instalments,  *^or  execution  to  issue,"  the  derl 
not,  on  default  of  payment,  and  application  to 
the  plaintiff,  issue  a  precept  for  execution,  wttb 
ther  intervention  of  the  court  (a) ;  for,  that  the  c 
sioners  were  required,  when  acting  upon  sueb 
to  exercise  judicial  functions,  which  could  not  I 
gated ;  and  therefore  that  the  clerk,  having  ma 
precept,  which  had  been  executed,  was  liable  in  t 
although  the  proceeding  was  conformable  to  the  | 
of  the  court,  for,  the  court  could  not  institute 
practice :  but  that  the  Serjeant  executing  suchpree 
protected  by  it.  (6)  In  Thomas  v.  Hudson^  the 
having  obtained  judgment  against  one  F*f  in  ai 
of  assault  and  false  imprisonmetUy  sued  out  a 
whereon  F*  was  taken  and  committed  to  the  < 
prison,  of  which  the  defendant  was  the  keeper:  J 
wards  petitioned  the  court  of  bankruptcy  for 
charge  under  the  5  &,  6  Vict.  c.  116.  and  7  ft 
e.  96.,  and,  having  obtained  from  the  commissi 
order  for  his  discharge,  was,  in  obedience  there 
charged   by   the  defendant  accordingly :    the 

(a)  See  Em  parte  Kinning,         (b)  And  see  CnrsD 
post,  p.  507.  ley,  I  Q.  B.  18. 
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[ 


hmnog  brooght  an  action  against  the  defendant  for  an         1847* 
CJMapei  It  was  hdd,  that,  whether  this  was  or  was  not  a 
debt  firora  which  the  commissioner  had  power  to  dis- 
dBnge  the  prisoner,  the  defendant  was  protected^  being       Davis. 


la  €bey  the  order  of  the  commissioner^  who  was  act- 
ing judicially  in  a  matter  over  which  he  had  jurisdiction. 
jUdemMfB^  id  delivering  the  judgment  of  the  court, 
tkn  sqfs:  ^The  commissioner,  it  is  true,  has  but  very 
imperiact  means  of  enabling  him  to  come  to  a  decision 
in  tkse  Riattiers ;  nothing  but  the  petition  and  affi- 
davit: still,  be  has  these  documents,  and  on  these  he 
■nut  exercise  his  judgment,  and  by  that  judgment  all 
ponoQs  nuwt  be  bound.  The  decision  may  be  wron^ 
bat  it  is  a  decision  by  the  proper  authority,  and,  if 
vrang^  comes  within  the  principle  laid  down  in  the 
MtrAalma  case,  that  orders  by  a  competent  authority, 
though  made  inoerso  ordine^  are  a  protection  to  those 
f:  who  act  under  them.''  {^Maule^  J.  That  case  is  now 
[  pndii^  in  error.]  The  purpose  for  which  the  case  is 
\  b«e  dtad,  is  unaflfected  by  the  appeal. 
[  CaroCt  state  of  health  amply  justified  the  officer  in 
M  taking  bim  back  to  Presteigne  on  the  StOurday  night. 
•^  noChing  thieit  occurred  in  the  interval  between  the 
^l^eiaioii  of  the  commissioner  dismissing  his  petition,  and 
^  commitment  to  the  Queen's  prison,  amounts  in  law 
^  *n  escape.  Reliance  was  mainly  placed  at  the  trial, 
''P^  the  circumstance  of  the  prisoner  having  been 
^owed  to  spend  a  portion  of  the  Sunday  at  The 
V^niards^  at  Hantpsiead.  [^Matde^  J.  Was  any  ques* 
^^  left  to  the  jury,  as  to  the  relaxation  of  the  custody  ?] 
''^Dc.  In  Baytorfs  case  (a),  Boyton  was  taken  in  exe* 
^on  under  a  ca.  sa.  by  the  bailiffs  of  a  liberty  in  St^fblk, 
^er  warrant  from  the  sheriff*  of  the  county ;  the  bailiffs, 

(«)  S  C».  Rqf.  48.  {BojfUm     S.  C.  per  nam»  Burton  v.  An» 
^*Andrm9fiamtdUdfiiereld)z     dreweSf  Sir  F.Moore,  299. 
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1847.        in  bringing  him  to  fVestminster  at  the  return  of  the  w 

■        carried  him,  at  his  own  request,  to  Lambeth^  whidi  i 

N1A8        ^jy|.  Qf  ji^g  ^,gy  fi.Qjjj  Suffolk  to  Weslminster ;  and  1 

Dayis.  ^^^  ^^'^  ^  ^^  "^  escape.  The  court  resolvedy  tl 
<*  there  was  a  difference  between  the  custody  of  one 
execution  within  the  franchise  or  county  where  the  ecM 
mon  gaol  is,  or  the  office  of  the  sheriff  or  bailifi  c 
tends,  and  where  the  sheriff  or  bailiff  hath  the  cosloii 
of  one  in  execution  out  of  their  franchise  or  coun^,  —1 
in  'the  case  at  bar, — by  force  of  a  writ :  for,  if  the  dierii 
or  bailiff  of  a  liberty,  assent  that  one  who  is  in  execs 
tion  and  under  his  custody  go  out  of  the  gaol  for  a  tin 
and  then  to  return,  although  he  return  at  the  dme^  Ji 
it  is  an  escape.  So,  if  the  sheriff,  &c,  sufier  him  tog 
by  bail  or  baston  (a) ;  for,  the  sheriff  or  bailiff  ought  t 
keep  him  in  salvd  et  arctd  custodid.  (&)  And  the  statof 
of  Westminster  2,  c*  11.  saith  quod  carceri  manucipmk 
infrfriSf  so  as  the  sheriff  may  keep  them  who  are  i 
execution  in  fetters  and  irons,  to  the  end  that  they  na 
the  sooner  satisfy  their  creditors.  And  with  that  agree 
a  resolution,  Trinity^  24  H*  8.,  by  the  advice  of  ifti 
James  and  Norwich,  chief  justices,  and  Fitxkerberi  an 
Spilman,  JJ.,  that,  by  the  law,  those  who  are  in  execo 
tion  shall  not  go  at  their  liberty  within  the  prison,  do 
out  of  the  prison  with  the  keeper,  but  shall  be  kept  i 
strict  ward,  (c)  But  it  was  adjudged,  where  the  sberi 
hath  one  in  execution  for  debt,  and  a  habeas  ct0p 
issues  out  of  the  King's  Bench,  to  have  the  body  of  hif 
who  is  in  execution,  in  the  same  court  at  a  certain  day 

(a)  t.  e,  one  of  the  warden  Thomas  and  Fnuer'u  editiflo  i 

of  the  Fieet'a  servants  or  of-  Coke's  Reports,  Part  8..  p.  W 

fleers^  who  attended  the  King's  n.  (D). 

coufit^   with  a   red    staff,   for  (6)  And  tee  Co. Litt.960,€ 

taking  such  persons  into  cus-  ^  Inst*  381. 

tody  who  were  committed  by  (c)   Vide  Dyer,  249*  &•»  ^ 

the  court.  SeesUtutes  1  jRic.2.  the  sUtutes  of  WestmnuUr  * 

c.  12.,  5  EHz.  e.  23.     Note  to  c.  1 1.  and  2  Ric  2,  c.  It 


, 
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bjibrceof  which  writ  the  sherifi^  before  the  return  of       1847, 
tile  writi  brings  hb  body  to  an  inn  in  SmUhfield  towards        — — 
Watmnder^  and  the  prisoner,  of  his  own  head,  goes,        ^'^ 
vithcmt  any  keeper  to  Souihwark^  in  the  county  of       Datis» 
and  the  next   morning  comes  again  to  the 
to  Smiih/teldf  and,  at  the  return  of  the  habeas^ 
the  sheriff  delivers  his  body  in  court;   this  was  no 
escape,  (a)     And   so  it  was  adjudged   in   this  court, 
31  Miz^  in  Chantock^s  case,  who  was  sheriff  o(  Bedford; 
for,  the  effect  of  the  command  of  the  writ  was  per- 
K>riiied,  sciL  to  have  his  body  in  the  King's  Bench, 
such  a  day :  and  this  stands  with  great  reason,  for,  the 
sherifl^  &c.,  may  more  strongly  guard  his  gaol  than 
every  inn  or  other  place  through  which   he  travels; 
i  ybrtUHi^  in  the  case  at  bar,  for,  he  was  always  under 
the  custody  of  the  bailiffs.    And  the  writ  doth  not  com- 
mand the  sheriff  to  bring  him  the  direct  or  usual  way 
to   Westminster^  &c«,  but  only  to  have  his  body  in  the 
K.ing*s  Bench,  &c.,  such  a  day."     The  result  of  the 
uithorities  seems  to  be,  that,  wilhin  his  bailiwick,  the 
sheriff  is  bound  to  keep  the  party  within  the  walls  of  the 
gaol;  but  that,  when  out  of  his  own  bailiwick,  his  duty 
is  performed  if  he  has  him  in  safe  custody.     In  any 
vay  of  viewing  the  case,  therefore,  there  has  been  no 
etcapehere. 

Ouumdlj  Serjt  (with  whom  was  Pearson)^  in  support 
^'the  rule.  The  commissioner  clearly  had  no  jurisdic- 
tion in  this  case;  and  the  want  of  jurisdiction  was  ap-* 
Parent  on  the  face  of  the  warrant ;  which,  therefore, 
effixtis  the  sheriff  no  justification.  The  sheriff  knew 
t<iat  Carrol  was  in  Presteigne  gaol  for  several  months 

(a)  Benet  v.  Haliey,  Sir  F.  (A);jii.27; Bacon' t Abridgment, 

^^ore,257*  And  tee  Comynt't  tit  Escape  in  Civil  Cases  (B), 

^^»erf,    tiU    E»eape{D);    10  2;  Bull.  N.P.67.b.  ;lRoUe's 

Miners  Abridgment,  tit.  Escape  Abridgment^  tit.  Escape  (C). 


454  BA8TBR  TERM, 

1847.        prior  to  the  date  of  his  petition.     [AfouiSf,  X    A  be 

■  tinuous  residence  within  the  district  for  twelve  mootl 

•^"*         during  any  part  of  a  man* $  life^  would  seem  litenAf  i 

Datm.        satisfy  the  words  of  the  statute.]     Braan  ▼•  Cromfimi 

precisely  in  point*    The  statute  57  6.  S.  e.  llti'M* 

thorised   the  justices  of  the   peace,  ^  at   the  fint« 

second  general  quarter  session,  or  general  aesskm,  lo 

be  holden  after  the  passing  of  the  act,  or  some  adjcini- 

ment  thereof,"  to  discharge   insolvent  debtCHV  aAdei 

certain  circumstances.    The  justices  in  Sautkimpioni  il 

an  adjourned  session  held  just  after  the  act  passed,— 

the  adjournment  being  of  a  session  holden  before  die 

act  passed,  —  ordered  the  keeper  of  the  sheriff's  priMi 

to  discharge  an  insolvent.     It  was  held-— first,  thai 

the  adjourned  session  had  no  jurisdiction  —  seoonffif* 

that  the  oflScer  was  not  justified  in  obeying  the  ordei 

of  sessions  —  thirdly,  that  the  sheriff  was  answerable  ii 

damages  to  the  plaintiff  at  whose  suit  the  insolvent  wm 

in  custody,  for  the  act  of  the  gaoler  in  discharging  tli< 

insolvent.     Grose,  J.,  there  says:  ^^I  agree  with  tiM 

doctrine  laid  down  in  10  Coke  (a),  that  an  officer  is  b0 

justified,  who  acts  in  obedience  to  a  court  that  has  iK 

jurisdiction."    In  Thomas  v.  Hudson,  the  commissioDeri 

was  acting  judicially,  and  in  a  matter  within  his  joriif 

diction.     In  Watson  v.  Bodeli  (6),  the  plaintiff,  beng  < 

debtor  to  a  bankrupt's  estate,  was  summoned  to  appeal 

and  be  examined  before  the  district  court  of  bankni|iig 

in  which  the  fiat  was  prosecuted ;    but,   refusing  K 

come,  was  arrested  by  the  defendant,  the  messenger  o' 

the  court,  under  a  warrant  of  the  commissioner,  Mid 

brought  up  in  custody  to  be  examined.      He  thereupec 

submitted  to  be  examined ;  and,  at  the  condnsioB  0 

his  examination,   the  commissioner  said   tliat  he  va^ 

<*  discharged,  on  payment  of  the  costs  incurred  m  brii^ 


(a)  lh9  Marshaliea  case.  (b)  l^M.SfW.57* 
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ng  him  op^"  and  a  memoraoduin  to  that  effect  was        1847* 

ndoned  on  the  warrant.    The  defendant,  in  conse- 

fNDoe^  detained  the  plaintiff  until  the  costs  incurred  in 

faragiDg  him  up  were  taxed,  and  paid  by  him  under 

proteft    It  was  held  that  the  commissioner  had  no 

joriidictioii,  under  the  bankrupt  acts,  to  make  such  an 

order,  and  would  have  been  liable  to  the  plaintiff  in  an 

idioo  of  trespass  for  the  imprisonment  under  it ;  and 

dmrefore  that  the  defendant,  who  must  be  assumed  to 

htve  known  of  such  want  of  jurisdiction,  was  also  liable. 

h  Sottas  Abridgment  (a),  it  is  said :  *'  Si  home  en 

tttcstMNi  en    le  FkeUj  procure  un  habeas  corpus  in 

T^imHe  terme,  returnable  en  Midi*  terme  prochein 

OKMit,  en  ascun  court  del  Westminster^  et  in  le  mesne 

tonps  ale  en  le  pais  entour  ses  besoignes  ou  recreation 

ct  liors  de  prison,  mais  ove  un  baston  ou  keeper,  uncore 

cestiin  escape."  (b)     And,  in  Bacorfs  Abridgment  (c),  it 

iitaid  that  '*  Every  person  in  prison  by  process  of  law, 

it  to  be  kept  in  salvd  et  arctd  custodidj  in  order  to  com- 

pd  him  the  more  speedily  to  pay  his  debts,  and  make 

^itittKtkin  to  his  creditors.     Therefore,  if  the  sheriff 

or  other  officer  who  hath  the  custody  of  a  prisoner, 

cither  bail  him,  when  he  is  not  bailable  by  law,  or  suffer 

U«  tD  go  oot  of  the  limits  of  the  prison,  though  with  a 

i^icper,  and  for  ever  so  short  a  time,  it  b  an  escape. 

&H  if  the  sheriff  carry  him  round  about  a  great  way, 

^  the  accommodation  of  the  prisoner,  it  is  an  escape." 

Altai's  case  has  undoubtedly  established  a  distinction 

I'stveMi  the  custody  of  a  prisoner  in  the  sheriff's  own 

"■Kvidc,  and  his  custody  out  of  the  bailiwick.     But 

^  fittls  of  this  case  disclose  a  course  of  conduct  on 

^  put  of  the  officer  that  was  quite  inconsistent  with 

^  dity.    JiMaule^  J.  Was  the  officer  bound  to  keep 

hii  prisoner  in  one  room,  or  in  one  house,  or  one 

(o)  Th.  Eset^  (D) ;  trans-  (6)  This  was  a  resolution  of 

^  10  Ttb.  Akr.  87.»  pL  9*»     the  House  of  Commons. 
^  Hob.  173.  (c)  Tit  Eieape  (B). 


456  EASTER  TERM, 

1847.       parish  7]     He  was,  at  all  events,  not  justified  in 
— — —       mitting  him  to  go  about  for  his  own  pleasure.  [JUaicfe^    J^ 
^^^        Is  it  not  enough  that  he  is  in  safe  custody  ?    Must  lie 
Datu.       necessarily  be  debarred  all  recreation  or  amusement  7] 
A  prisoner  in  execution  ought  not  to  be  made  so  com* 
fortable  as  to  remove  from  him  all  inducement  to  the 
payment  of  his  debts. 

If  the  warrant  of  the  commissioner  could  affi>rd  aoy 
defence,  it  is  one  that  is  not  available  under  not  guilty. 
The  operation  of  that  plea  is  in  no  respect  enlaiged  or 
extended  by  the  new  rules.      [TiWa/,   C  J.   *^NoC 
guilty  ^   means,  that  the    sherifF  did   not   permit  the 
prisoner  to  escape,  or  it  means  nothing.     This  point, 
however,  was  not  made,  either  at  the  trial  or  on  moviog 
for  the  rule  nisi.] 

Cur.  adv.  vuH. 

CoLTMAN,  J.,  now  delivered  the  judgment  of  the 
court. 

This  case  was  argued  before  the  late  lord  chief 
justice,  whose  opinion  on  the  subject  is  not  known,  nod 
my  brothers  Cresswell  and  Erlc^  and  myself. 

It  was  an  action  against  the  sheriff  of  Badnonhir^9 
for  suffering  one  Carrol^  who  was  in  his  custody  upon  ^ 
capias  ad  satisfaciendum^  to  go  at  large.  The  defendant 
had  pleaded  not  guilty,  with  other  pleas  not  material 
to  be  adverted  to. 

It  appeared  in  evidence,  that  Carrol,  being  in  custody 
of  the  sheriff  of  Radnorshire,  by  whom  he  had  beeft 
arrested  in  the  month  of  November^  1845,  petitioiiecl 
the  court  of  bankruptcy  in  London  for  protection  again^ 
process ;  and  the  commissioner  to  whom  the  same  wa^ 
allotted,  issued  his  warrant  to  bring  up  Carrol  before 
him  for  examination.  Carrol  was  accordingly  brought 
up  to  town  on  Saturday,  the  24th  of  Janttaty,  and  wrm^ 
taken  before  the  commissioner  on  the  same  day;  m*^' 
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rat  two  oVlock  on  that  day  his  petition  was  dis->       1847. 
ssed*  — ^— 

It  was  contended,  on  behalf  of  the  plaintiff,  that,  ^'^* 
ismuch  as  the  petitioner,  Carrol^  was  not  residing  Diyis\ 
diin  the  London  district  at  the  time  of  petitioning, 
s  commissioner  had  no  jurisdiction  to  issue  his  war- 
it  to  bring  him  up ;  and  that  the  bringing  him  up  in 
edience  to  the  warrant  made  the  sheriff  liable  for  an 
:ape. 

It  is  not  necessary  for  us  to  decide  whether  a  pri- 
ler  in  custody  in  execution  can  apply  to  any  other 
urt  than  that  within  the  district  of  which  he  has  re- 
led  for  the  last  preceding  twelve  months ;  since,  upon 
e  facts  proved  in  this  case,  we  do  not  think  that  ques- 
m  arises.     It  appears  from  the  report  of  my  brother 
r/e,  before  whom  the  cause  was  tried,  that  the  prisoner 
IS  taken,  in  custody,  to  Presteigne  on  the  10th  or  12th 
Naoember^  1845,  and  that  he  had  resided  before  that 
ne  in  several  places  in  Middlesex^  Surrey^  and  London^ 
r  twelve  months,  occasionally  absenting  himself,  but 
^ays  with  the  intention  of  returning;  and  that  he  had 
%ings  kept  on  during  all  that  time,  and  down  to 
^^rchf  1846,  where  his  wife  lived.     Under  this  state 
circumstances,  it  appears  to  us,  that,  although  absent, 
*  some  temporary  purpose,  from  the  London  district 
the  time  of  his  arrest,  still  he  must  be  considered,  in 
^nt  of  law,  as  a  resident  within  the  London  district, 
thin  which  he  had  a  permanent  lodging,  where  his  wife 
^  residing,  and  to  which  it  was  his  intention  to  return. 
^e  prisoner,  therefore,  was,  we  think,  authorised  to 
Ution  the  court  of  bankruptcy;  and  the  commissioner 
fbre  whom  he  was  brought  up  had  jurisdiction  to  act 
the  matter  of  the  petition.    This  ground  of  objection, 
erefore,  fails. 
Dot  it  was  further  contended  by  the  plaintiff,  that, 
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184>7.        admitting  the  bringing  the  prisoner  up  was  justifiak 
■  by  virtue  of  the  commissioner's  warrant,  still  the  su 

^i^*        sequent  conduct  of  the  officer  whilst  in  town  had  mai 
Davis.        ^^^  sheriff  liable  for  an  escape. 

It  appeared  in  evidence,  that  the  prisoner  was  brongl 
to  London,  under  the  warrant  of  the  commissioner,  a 
Satwdayi  the  24th  of  January  g  and  about  2  o'clock  oi 
that  day,  the  petition  was  dismissed.  On  the  same  day 
a  writ  of  habeas  corpus  was  issued,  which  was  lodged 
with  the  town  agent  of  the  sheriff  of  Radnorshire  befori 
5  o'clock  on  that  day,  and  served  on  the  bailiff  who  had 
the  prisoner  in  custody.  The  original  writ  was  md) 
down  into  Radnorshire^  and  the  return  was  sent  up  tc 
London^  where  it  arrived  on  Monday ;  and,  on  that  day 
the  prisoner  was  taken  before  a  judge^  and  by  him  com* 
mitted  to  the  Queen's  prison.  The  prisoner  was  at  tb< 
time  in  a  bad  state  of  health,  and  could  not  have  beei 
taken  back  to  Presteigne  on  the  Saturday^  without  mucl 
inconvenience  and  risk ;  and  it  was  not  contended,  ox 
the  trial,  that  the  bailiff  was  chargeable  with  any  lua 
reasonable  delay  in  remaining  in  town  till  the  Mondty 
but  it  appeared,  that,  in  the  interval,  the  prisoner  ha^ 
been  taken  to  different  places  in  London  and  Middkus 
and,  in  particular,  on  the  Sunday^  to  an  inn  at  Hemp 
steady  called  The  Spaniards^  where  he  had  passed  lb 
day :  and  it  was  contended,  that,  on  this  account,  th 
sheriff  was  liable  as  for  an  escape.  It  was,  howefei 
proved  that  the  prisoner,  during  the  whole  time  he  re 
mained  in  London  and  Middlesex^  till  he  was  commitle 
to  the  Queen's  prison,  was  accompanied  and  closd 
watched  by  the  sheriff's  bailiff,  by  day  and  by  nigh 
^  The  prisoner,  therefore,  was  kept  in  as  close  custody  f 

it  was  possible  for  the  sheriff  to  keep  him  in  in  a  foreig 
county^  in  which  he  had  no  prison  of  his  own ;  and  thi 
such  a  mode  of  custody  is  sufficient  to  prevent  tb 
sheriff  from  being  liable  as  for  an  escapey  appean  bon 
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BayiorCs  case,  [a)     That  case  was  adverted  to  in  the  case        1847. 

of  Hawkins  v.  Plomer^  Sheriff  of  Middlesex  (b) :   and        

Lord  Chief  Justice  De  Grey^  in  giving  the  judgment  of  ^^^ 

the  court,  referred  to  several  cases,  the  resolutions  in        Davis. 
which,  he  said,  obviated  the  inconvenience  of  the  doc- 
trine laid  down  in  3  Co.  Rep.  44.     Those  resolutions 
shew  that  the  doctrine  alluded  to,  is,  that,  where  it  is 
said,  that,  where  the  sheriff  has  oge  in  execution  for 
debt,  and  a  habeas  corpus  issues  out  of  the  King's  Bench, 
to  have  the  body  of  him  who  is  in  execution,  in  the 
sane  coni-t,  at  a  certain  day,  by  force  of  which  writ  the 
sherit^  before  the  return  of  the  writ,  brings  his  body 
U>  an  inn  in  Smithfieldj  towards  Westminster^  and  the 
prisoner,  of  his  own  head,  goes,  without  any  keeper,  to 
^ouikasark^  in  the  county  of  Surrey^  and  the  next  morn- 
ing comes  again  to  the  sheriff  to  Smithfieldf  and,  at  the 
^om  of  the  writ,  the  sheriff  delivers  his  body  in  court; 
diis  is  no  escape.     Those  resolutions  establish  the  doc- 
trine for  which  they  are  cited  in  Hawkins  v.  Plomer^ 
tluit,  upon  a  habeas  corpus^  the  warden  and  marshal 
sliall  have  only  a  convenient  time  to  bring  the  prisoned 
into  court  and  back  again,  which  if  they  exceed,  it  is 
sn  escape ;  and  they  are  an  authority  for  holding  that 
die  sheriff  in  the  present  case,  afler  the  prisoner's  peti- 
tion was  dismissed,  was  bound  to  take  him  back  to  gaol 
^thin  a  convenient  time ;  but,  subject  to  this  distinction, 
the  doctrine  established  by  Bcytorl^  case,  as  to  the  de- 
1       gfee  of  strictness  with  which  the  sheriff  is  to  guard  his 
prisoner  during  the  time  the  prisoner  is  necessarily  be- 
i       T^  the  limits  of  the  sheriff's  county,  has  not,  we  ap- 
P^hend,  ever  been  overruled. 

We  think,  therefore,  that,  in  this  case,  the  custody 
^^  sufficient,  and  that  the  rule  for  a  new  trial  ought  to 

be  discharged. 

Rule  discharged. 

(a)  a  O^  ittfji.  43.  (6)  %  r.  BkiiC.  1048. 
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The  mastery 
in  taxing  the 
costs  of  a 
trial,  having 
allowed  a 
large  sum  for 
costs  incurred 
in  the  execu- 
tion of  a  com- 
mission for 
the  examin- 
ation of  wit- 
nesses in 
India,  with- 
out exercising 
any  discretion 
as  to  the 
propriety  of 
the  particular 
charges :  — 
The  court 
directed  him 
to  review  his 
taxation. 


Stewart  v.  Steele. 

nnHIS  was  an  action  upon  a  policy  of  insurai 
the  ship  Sherburne.  At  the  first  trial,  wl 
place  before  TindaU  C-  J.,  at  the  sittings  in 
after  Hilary  term,  1841,  a  verdict  was  found 
plaintiff.  That  verdict  was  afterwards,  in  Tiin 
1842,  set  aside,  and  a  new  trial  directed,  upon 
of  costs,  {a)  Upon  the  second  trial,  at  the  a 
London  after  Michaelmas  term,  1846,  a  ven 
found  for  the  defendant.  On  the  taxation  oi 
fendant's  costs,  a  claim  was  made  before  the  ma 
sum  of  658/.  55.  8e/.,  which  had  been  paid  b] 
fendant  as  the  costs  of  executing  a  commissi! 
by  him  for  the  examination  of  witnesses  in  i 
Indies^  and  for  his  costs  of  attending  a  coi 
issued  by  the  plaintiff  for  the  like  purpose.  The 
though  requested  by  the  plaintiff's  attorney  s 
declined  to  exercise  any  discretion  as  to  the  ] 
of  these  charges,  saying  that  he  had  no  means  • 
ing  any  judgment  on  the  subject;  and  he  ace 
gave  his  allocatur  for  1812/.  155.,  including  tl 
claim  of  658/.  5s.  Sd. 


WilleSj  on  a  former  day,  obtained  a  rule  ni 
view  the  taxation  —  Coltman,  J.,  observing  tin 
served  consideration  whether  the  master  could  ; 
refuse  altogether  to  exercise  his  discretion. 

Channellf  Serjt.,  shewed  cause.  The  costs 
incidental  to  these  commissions,  are,  by  the  tern 


(a)  See  4  itf .  4*  G.  669.,  5  Scott,  N.  R.  9^7. 
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statute  IS  G.  S.  r.  63.  s.  9.,  as  well  as  by  those  of  the 
orders  founded  upon  the  1  fV.  4.  c.  22.  s.  S.,  made  costs 
in  the  cause*  And,  as  there  is  no  suggestion  that  the 
defendant  has  not  paid  the  sum  charged,  there  can  be 
Do  reason  why  it  should  not  be  allowed.  From  the 
nature  of  the  business  done,  it  is  quite  impossible  that 
the  master  could  form  any  correct  judgment  as  to  the 
propriety  of  the  various  charges ;  and  therefore  it  would 
be  idle  to  send  the  bill  again  before  him. 

Willes,  in  support  of  his  rule,  submitted  that  it  was 
manifestly  unjust  that  the  master  should,  without  at- 
tempting to  exercise  any  discretion  at  all,  allow  all 
the  costs  of  the  commissions,  as  between  attorney  and 
client 
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Steele. 


CoLTMAN,  J.  It  may  ultimately  turn  out  that  the 
entire  sum  claimed  ought  to  be  allowed.  But  the  court 
is  of  opinion  that  the  master  should  look  at  the  bills, 
and  exercise  bis  discretion  in  the  best  way  he  can. 


(a)  And  see  Clay  v.  Steven^ 
»^  SA.S^  E.  807^  5  N.  Sf 
M.  318.,  SteinkeUgr  v.  Newton^ 


Rule  absolute,  (a) 

1  Scott,  N.  R.  1 48.,  8  Dowl. 
P.  a  579;  6M.  Ss  G.  30  n. 
<S^31n. 
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The  Electric-Telegraph  Company  v.  3om 
NoTT,  John  Gamble,  and  Douglas  Pirr 
Gamble. 

The    Same  v.  John    Gamble,    Douglas  Pitt 
Gamble,  and  John  Nott. 

The  Same  v.  Douglas    Pitt    Gamble,  John 
,^    ^  Nott,  and  John  Gamble. 

May  o. 
In  an  action    HpHREE  several  patents  were  granted  to  W.  F.  Cooke 

for  infringing    X  '  •  .      ^ 

a  patent,  the  ^""  ^*  t^yneatstone^  for  a  combined  apparatus  to*' 

court  has  a      communicating   between   distant   places,    by  means  o» 
^ord  y^^^^  magnetic  needles  and  conducting  wires,  dated  respec^^ 
particular         tively  the  12th  of  June^  ISSTy  the  21st  of  January ^  1840^ 
of  the  alleged  ^^j  jj^e  8th  oi  September,  1842,  The  interest  of  Messrs^- 
ments.  Cooke  and  Wheatstonc  in  tliese  and  certain  other  paten 

But,  where  was,  by  an  act  of  parliament  passed  in  1846  (a),  assign 
tion'daimel"    ^^'  ^^^  vested  in,  The  Electric-Telegraph  Compaty. 
a  combination       On  the  20th  of  January,  1846,  a  patent  was  al^^? 
of  numerous    granted  to  the  defendant  Nott  for  an  electro-raagnetE^ 
(in  electric      direct-action   telegraph,  the  title  of  such  patent  beio^ 
telegraphs)^     for  ^'  Improvements  in  communicating  intelligence  fron^ 

the  court         ^^^^  place  to  another."     The  other  defendants  were  in^ 

refused  to  ' 

compel  the       terested  in  this  patent. 

plaintiffs  to  Qn  the  13th  of  November,  1846,  the  plaintiffs  filed  a 

irive  the  de* 

fendants  such  '^''^  against  the  defendants  for  alleged  infringeoientSy 

particulars, —  under  colour  of  the  letters-patent  granted  to  Nott^  of 

conceiving, 

that  from  the 

nature  of  the  patent,  the  plaintiffs  would  be  thereby  put  to  great  difficulty  tnd 

embarrassment,  and  that,  under  the  circumstances,  (the  matter  having  been  d^* 

bated  in  Chancery  upon  a  motion  for  an  injunction,)  the  defendants  most  be 

taken  to  possess  adequate  information  on  the  subject. 

(a)  9  &  10  Vict.  c.  xliv. 
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the  several  letters-patent  granted  to  Cooke  and  Wheat-        1847. 

^^one  as  above  mentioned,  praying,  amongst  other  things,        

that  the  defendants  might  be  restrained,  by  injunction,         '^^^ 
fi^m  making,  using,  exercising,  putting  in  f^^actice,  or    Telegraph 
^ending  the  said  indentions  and  improvements  respec-      Company 
^ivdy  mentioned  in  the  said  several  letters-patent.    The        Nott. 
bill  referred  to  five  several  patents,  and  the  infringe- 
ments were  alleged  generally  in  respect  of  such  five 
patents. 

The  motion  for  an  injunction  came  on  for  argument 

before  the  Vice  Chancellor  of  England  in  Hilary  term 

last,  when  bis  honour,  without  hearing  the  defendants' 

cottniel,  declined  to  grant  an  injunction,  but  gave  the 

plaintiflSi  leave  to  bring  such  action  at  law  as  they  might 

be  advised.     Against  this  decision  the  plaintiffs  appealed 

to  the  Lord  Chancellor.     The  appeal  was  heard  on  the 

loth,  12^9 17th,  and  19th  of  February  /  and,  on  the  24th, 

the  Lord  Chancellor  gave  judgment,  affirming  the  Vice 

Chancellor's  decision,  with  costs. 

Oq  the  SOth  of  March  last,  three  separate  actions 
were  brought  by  the  plaintiffs  against  the  defendants  for 
i^eged  infringements  of  the  patents  respectively  granted 
to  Cooke  and  WheatUone  on  the  12th  of  June^  1837,  the 
Slttof  January^  1840,  and  the  8th  of  September^  1842. 
The  declarations  in  these  actions  were  delivered  on  the 
^^  of  April  last;  and,  on  the  12th,  the  defendants' 
attorney  wrote  to  the  plaintiffs'  attorneys,  requesting  to 
^  foroished  with  particulars  in  writing  of  the  infringe- 
i^ts  on  which  the  plaintiffs  intended  to  rely,  and  that 
^7  would  point  out,  by  reference  to  the  specifications 
*i^d  drawings  of  the  respective  patents,  the  parts  of  the 
invention  which  the  plaintiffs  alleged  to  have  been  in- 
^Qged.  In  reply  to  this  letter,  the  plaintiffs'  attorneys, 
^  the  14th,  wrote  as  follows :  —  "  We  beg  to  state 
^t  such  infringements  are  contained  in  the  electric 
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telegraph  which  the  defendants  have  erected  at  and 
between  Northampton  and  Blisworth*  You  most  btve 
been  fully  aware,  after  the  protracted  discusskms  in 
Chancery^  that  these  were  the  infringements  on  which 
(he  plaintiifs  intend  to  rely ;  and  the  plaintiffs  are  ad- 
vised that  you  are  not  entitled,  under  the  circumstancesi 
to  ask  any  further  particulars." 


Webstei'i  on  a  former  day  in  this  term,  on  behalf  of 
the  defendants,  obtained  a  rule  calling  upon  the  plain* 
tiffs  to  shew  cause  why  they  should  not  deliver  to  the 
defendants'  attorney  particulars  in  writing  of  the  alleged 
infringements  for  which  the  actions  were  respectively 
brought.     The  affidavits  upon  which  the  motion  was 
founded,  in  addition  to  the  foregoing  facts,  stated  that 
the  specification  of  the  letters-patent  of  the  12th  oljiatep 
1837,  upon  which  the  first  action  was  brought,  consisted 
of  fifty-nine  closely  printed  octavo  pages,  and  was  ao-* 
compnnied  by  three  slieets  of  drawings  with  about  forty 
separate  figures,  and  contained  nine  several  and  distinct 
heads  or  claims  of  invention  and  improvements  in  electric 
telegraphs  {a) ;    that  the    specification   of  tlie  letters- 
patent  of  the  21st  of  January i  1840,  upon  which  tbc 
second  action  was  brought,  consisted  of  sixty-one  pageSf 


(a)  These^  in  substance^  con- 
sisted—  firsts  in  the  improve- 
ment in  communicating  angular 
motions  to  magnetic  needles  by 
means  of  electric  currents,  in 
disposing  the  needles  in  vertical 
planes^  in  making  the  needles 
heavier  at  one  end,  and  in  pro- 
viding stops  to  the  needles  — 
secondly,  in  combining  several 
needles  on  one  dial  —  thirdly, 
in  arranging  the  wires  into  a 
set  capable  of  being  acted  upon 
by   finger-keys  —  fourthly,   iu 


arranging  the  finger-keys — ' 
fifthly,  in  having  dapUctte  diaJ^ 
at  intermediate  places — sizthlyy 
in  communicating  angular 
tions  by  the  attraction  of 
porary  magnetism — seveodily^ 
in  sounding  alarums  in  dittaii^ 
places,  by  the  attraction  of  teear 
porary  magnetism  —  eig^thl/t 
in  sounding  alarums  by  an  a^* 
ditional  voltaic  battery — ninth- 
ly, in  sounding  alarums  by  tlH 
evolution  of  gas.  , 
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and  was  accompanied  by  four  sheets  of  drawings,  with        1847. 
about  forty  distinct  figures,  and  contained  seven  distinct 
heads  or  claims  of  invention,  distinguished  respectively 
by  the  letters  G.  to  N.  inclusive;  that  the  specification    Telegraph 
of  the  letters-patent  of  the  8th  of  September^  1 842,  was      Company 
also  exceedingly  voluminous,  and  was  accompanied  by        ^^  * 
two  sheets  of  drawings,  with  about  fifty  distinct  figures ; 
that  the  infringements  alleged  in  the  declarations  were 
altogether  distinct  from  the  infringements  alleged  in  the 
proceedings  in   Chancery;  that  the  defendants  were 
altogether  without  information  as  to  which  of  the  seve- 
ral heads  of  invention  in  the  specification*  set  forth,  the 
infringements  were  alleged  to  have  been  committed, 
and  88  to  which  parts  of  the  said  direct-action  electro- 
nagnedc  telegraph  were  complained  of;  and  that  such 
particolars  were,  as  the  deponent  (a)  was  advised  and 
bdiered,  necessary  to  the  proper  defence  of  the  action, 
ioismuch  as  it  was  impossible  to  gather  with  certainty 
from  the  specifications  to  the  said  three  several  patents, 
or  the  proceedings  in  Chancery  before  mentioned,  in 
what  the  said  inventions  really  consisted,  or  of  what 
>Ueged  infiringements  the  plaintiffs  really  complained. 
The  case  of  Perry  v.  Mitchell  {fi)  was  cited. 

If.  Smith  and  R.  H.  Grove  now  shewed  cause,  ufion 
sn  affidavit  stating,  that,  although,  from  the  nature  of 
the  subject,  the  specifications  were  of  considerable  length, 
^  of  some  difiiculty,  they  were  not  at  all  ambiguous, 
bur,  on  the  contrary,  remarkably  clear,  definite,  and 
ttplicit;  tliat  they  described,  not  a  number  of  detached 
md  separate  things,  but  a  combined  apparatus  for  com- 
municating between  distant  places  by  means  of  magnetic 


(a)  The    defendants'    at-  (6)  I  Webster^s  Patent  Cases, 
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needles  arranged  and  poised  in  suitable  proximity  to 
corresponding  vertical  dials  placed  at  the  diflTerent  poiots 
of  communication,  with  suitable  lengths  of  insulited 
conducting  wire  extended  between  them,  and  with  £Dge^ 
keys  and  other  arrangements  at  the  terminal  stations,  for 
receiving  or  transmitting  a  communicationt— «  also  with 
means  at  each  terminus  for  sounding  an  alarum  at  the 
other  stations,  and  with  subordinate  arrangements  for 
insuring  the  sounding  of  the  alarum  at  great  distaooeii 
—  also  with  arrangements  for  detecting  the  place  ofaoj 
defect  in  the  conducting  wires ;  that  the  actions  were 
brought  for  the  infringements  committed  upon  the  letters- 
patent  respectively  set  out  in  the  declarations,  by  the 
erection  and  use  by  the  defendants,  under  the  letters* 
patent  granted  to  the  defendant  Nottf  of  an  electric 
telegraph  on  T7ie  Londofi  and  North  Western  Bailwii 
at  and  between  Northampton  and  Blisworth ;  that  the 
infringements  complained  of  in  these  actions  were  the 
very  same  infringements  which  were  complained  of  bj 
the  plaintiffs  in  Chancery,  and  not  other  or  different  in- 
fringements; that  the  defendants  and  their  advisers 
must  be  fully  aware  of  the  grounds  of  infringement  oo 
which  the  plaintiflfs  intended  to  rely,  inasmuch  as  the 
same  had  been  very  particularly  stated  by  a  number  of 
deponents  in  the  proceedings  in  Chancery,  and  explained 
with  great  precision  and  clearness  by  the  plaintifi' 
counsel,  both  before  the  Vice  Chancellor  and  the  Lord 
Chancellor,  with  exact  references  to  the  several  speciS* 
cation  and  to  models  produced  by  the  plaintiffs  in  il- 
lustration thereof,  and  to  a  model  produced  by  the 
defendants  in  illustration  of  NotVs  instrument;  tbatit 
was  believed  that  the  application  was  made  only  for  tb^ 
purpose  of  embarrassing  or  delaying  the  plaintiffs;  and 
that,  in  the  deponent's  judgment  and  belief,  it  would  be 
out  of  the  power  of  the  plaintiffs  to  give  the  particulfti^ 
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applied  for,  without  in  a  great  measure  recapitulating 
tbdr  specifications,  which  would  impose  on  them  con- 
siderable difficulty  and  expense,  without  any  useful  re^ 
suit  to  either  party,  inasmuch  as  the  defendants  were 
already  in  possession  of  all  the  information  which  it  was 
in  tbe  power  of  the  plaintiffs  to  furnish. 

The  discussion  that  took  place  in  Chancery  removes 
the  defendants  from  the  only  ground  upon  which  this 
application  could  for  a  moment  rest,  viz.  that  they  were 
ignorant  of  the  precise  nature  of  the  infringements 
with  which  they  are  charged.     The  whole  invention 
claimed  by  the  plaintiiTs  consists  of  a  combined  appa- 
ratus, parts  of  which    they  suggest  the  defendants  to 
have  borrowed.      The   defendants  make  no   affidavit. 
And  they   must  know  better  than  their  attorney  what 
mechanical  equivalents  they  have  used.      In  all  cases  of 
thb  sort,  the  difficulty  thrown  upon  the  patentee  by 
compelling  him  to  furnish    particulars  like  those  here 
sought,  would  very  much  peril  the  legitimate  success 
of  his  action.     Perry  v.  MitcheU  is   a  totally  different 
case.     There   the  specification  described  several  dis- 
tinct pens ;  and  the  plaintiff  could  have  no  difficulty  in 
specifying  the  particular  pens  which  he  charged  the 
defendant  with  having  made. 


1847. 

The 

Elbotrio- 

Telegraph 

Company 

II. 

NOTT. 


WAsteTf  in  support  of  the  rule.  Unless  the  court  is 
prepared  to  overturn  the  case  of  Perry  v.  Mitchell^  this 
role  roust  be  made  absolute.  [Cress^ell^  J.  It  does  not 
strike  me  that  that  case  has  much  bearing  upon  the 
present  The  plaintiff  had  obtained  letters-patent  for 
^  manufacture  of  improved  pens.  His  specification 
described  thirteen  different  kinds  of  improvements,  re- 
fcrriog  to  them  by  numbers :  and  the  defendant  prayed 
that  he  might  be  informed  what  particular  numbers  he 
^  charged  with  having  infringed.     Wilde^  C.  J.,  re< 
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18*7.        ferred  to  Bulnois  v.  M^Kaizie  {a).']     There,  the  cooi 
held  that  they  mighti  in  virtue  of  their  general  jori 
diction   over  the  proceedings    in    a  cause,  require 
Tklbgraph    defendant  to  give  further  and  better  particulars  of  ol 
Company     jections  to  a  patent.      So,  here,  the  court  has  power 

^  compel  the  plaintiifs  to  inform  the  defendants  of  tl 

particular  infringements  they  mean  to  rely  on.  Tl 
several  improvements  which  the  plaintiff  claim  as  tl 
invention  of  Messrs.  Cooke  and  Wheatstone  are  qui 
as  distinct  as  the  different  pens  in  the  cose  of  Per 
v.  MilchcIL  [_yVildey  C.  J.  One  cannot  help  fedin 
that,  upon  a  scientific  subject  like  this,  the  aflSdai 
of  a  scientific  person  would  be  more  satisfactory  ibi 
that  of  the  attorney  in  the  cause.] 

Wilde,  C.  J.  I  think  this  rule  cannot  be  madeal 
solute  ;  not  because  I  doubt  the  power  of  the  court! 
order  the  particular  that  is  asked,  if  they  deemed  it  pre 
per,  but  because  I  am  not  satisfied  that  the  case  b  oo 
which  calls  for  such  interposition.  I  referred,  in  tb 
course  of  the  argument,  to  the  case  of  Bulnois  v.  M^Mn 
ziet  because  there  this  court  considered  that  it  had  i 
inherent  jurisdiction  to  make  orders  of  this  nature^  wit 
a  view  to  preventing  a  failure  of  justice.  TindaU  C  J 
there  says :  ^'  I  feel  not  the  slightest  doubt  as  to  tb 
general  power  of  the  court  to  model  and  control  tb 
course  of  proceedings  before  them :  and  I  prote 
against  this  most  beneficial  exercise  of  authority  bein 
stigmatised,  as  one  of  the  learned  counsel  for  the  (k 
fendant  has  thought  fit  to  do,  as  an  usurpation  of  tb 
courts  of  common  law.  If  parties  were  driven,  upoi 
all  occasions  of  the  sort  alluded  to,  to  a  court  of  eqoitf: 
the  expense  and  delay  would  be  ruinousi  and  in  oaq 

(a)  4  AT.  C.  127.,  5  Scott,  419-,   6  Dowl.  P.  C.  21.,  I  ^* 
sfer's  "Patent  Ca^esy  260. 
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cases  woQ]d  amount  to  an  absolute  denial  of  justice.'* 
The  rest  of  the  coort  also  fully  recognise  the  general 
jurisdiction  to  regulate    and    control  the   proceedings 
accoriling  as  the  justice  of  the   case  may  require,  in 
order  to  prevent   surprise   and  misadventure.      Perry 
▼.  Mitchell  was  but  an  instance  of  the  application  of 
that  general  principle.     There,  the  plaintiff  brought  an 
action  for  an  alleged  inTringement  of  a  patent  granted 
to  him  for  the  manufacture  of  steel  pens,  the  invention 
consisting  of  certain  combinations,  some  of  which  were 
old  and  some  new.      But,  inasmuch  as  the  specification 
described  a  great  number  of  pens,  the  defendant  very 
reasonably  asked  that  he  might  be  informed  in  respect 
of  which  of  them  the  infringement  was  charged.     And 
the  court  very  properly   granted  it.     It   required   no 
complication    in    the   statement.     The    plaintiff  could 
not  be  embarrassed  by  it.     In  Bulfiois  v.  M^Kenzie^  it 
is  true,  the  order   had   reference  to  a  proceeding  on 
the  part  of  the  defendant :    but  the  principle  is  the 
same.     There,    Vaughatiy  J.,  at   chambers    made  an 
order,  that  the  defendant's  attorney  should  furnish  to 
the  plaintiff's   attorney   the    names,   description,    and 
places  of  abode   of  the   several   persons    respectively 
alleged  in  the  notice  of  objections  to  have  used  the 
invention  before  the  making  of  the  letters-patent,  and 
*lso  the  dates  when  the  invention  was  so  used :  and  the 
court  modified  that  order,  by  rescinding  so  much  of  it 
>s  required  the  defendant  to  furnish  the  names  and 
descriptions  of  those  persons  whose  names  and  descrip- 
tions were  not  already  given.    If,  therefore,  this  had  been 
^application  pointing  to  particulars  which  the  plaintiffs 
night  give  without  encountering  any  great  difficulty  or 
embarrassment,  there  could  have  been  no  doubt  as  to 
Ae  jurisdiction  of  the  court  to  compel  them  to  furnish 
them.    I  do  not,  however,  think  that  the  particulars 
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herd  sought  are  of  that  description.  The  a 
brought  for  an  alleged  infringement  of  thr 
patents  granted  in  respect  of  an  invention  n 
its  nature  was  not  likely  to  be  brought  to  pe 
one  effort :  and  the  plaintiffs  complain  of  an 
ment  by  means  of  an  apparatus  combining  the 
of  all  the  three  patents.  One  cannot  but  perc 
in  the  simplest  mode  of  laying  before  a  jury 
tions  that  must  arise  in  such  a  case^  much  difl 
unavoidably  present  itself.  It,  therefore^  am 
that  the  plaintiffs  have  been  well  advised  iii 
separate  actions  on  each  of  the  patents.  Anc 
think  the  circumstances  are  such  as  would  w 
court  in  arresting  the  plaintiffs'  proceedings 
required  particulars  are  furnished.  One  can 
perceive  the  extreme  difficulty  that  the  plainl 
be  under  in  drawing  such  particulars.  Be 
parties  have  been  in  Chancery,  where  the  ma 
alleged  infringement  has  undergone  full  disci 
merely  upon  bill  and  answer,  but  upon  affidaii 
must  necessarily  have  set  forth  what  was  tl 
nature  of  the  infringement  complained  of.  H 
ants,  therefore,  must  possess  much  more  in 
than  the  defendant  had  in  Pefiy  v.  Mitchek 
the  whole,  therefore,  the  defendants  have 
satisfy  my  mind,  that,  by  our  withholding 
culars  he  seeks  to  have,  he  will  be  renderec 
such  a  degree  of  surprise,  as  to  entitle  him  to 
us  for  our  equitable  interposition  to  prevent  a 
justice.  If,  contrary  to  our  expectation,  he 
placed  in  such  a  situation  as  to  entitle  him  to 
will  not  fail  to  obtain  it.  Knowing  the  inj 
counsel  in  these  matters,  we  cannot  shut  our  c 
probability  of  as  much  discussion  aiising  upoi 
ticulars,  if  given,  as  upon  the  specifications  tt 
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Without  pretending  to  give  any  opinion  upon  the  sub- 
ject, it  may  be  impossible  for  the  plaintiffs  to  point  out 
which  of  the  several  heads  of  invention  they  charge  the 
defendants  with  having  imitated :  it  may  be  that  the  in- 
vention consists  in  the  combination  only.    Seeing,  there- 
fore, that  that  which  is  required  must  necessarily  very 
much  embarrass  the  plaintiffs,  and  not  being  satisfied 
that  there  is  any  probability  of  surprise  on  the  defend- 
ants from  the  want  of  it,  or  that  they  do  not  possess  an 
adequate  amount  of  information  on  the  subject,  though 
I  entertain  no  doubt  as  to  the  power  of  the  court  to 
grant  it,  I  am  of  opinion  that  this,  at  all  events,  is  not  a 
case  for  the  exercise  of  that  power* 
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The  rest  of  the  court  concurring, 


Rule  discharged ;  the  costs  to  be 
costs  in  the  cause,  {a) 


(a)  And  see  Lard  t.  Hague, 
Mm  on  PaienU,  2nd  edit. 
h  239.,  Jones  v.  Berger,  5  M, 


S^G.  208.,  6  ScoU,  N.R.  208., 
Bentley  v.  Keighiey,  7  M>  4* 
G.  652.,  8  Scott,  N.  R.  372. 
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Belcher  and  Others,  Assignees  of  Solomon,  s 
Bankrupt,  v.  John  Goodered,  sued  by  the 
Name  of  Henry  Goodered. 

A  writ  issued  f\^  tli&5th  of  February^  IS^G,  a  writ  of  sammoiif 

in  an  action  issued  at  the  suit  of  the  plaintiffs,  as  assiirneesof 

intended  to  ^  ®        - 

be  brought       ^^e  estate  and  effects  of  one  Solomon  Solomon^  a  bank* 

against  one  rupt,  against  the  defendant,  who  was  therein  by  mis* 

mistake  de-^  take  nanied   Henry  Goodered^  and   described  as  **of 

scribed'  him  The  Saloon^  Piccadilly.**  ^  The  writ  was,  on  the  9th  of 

M  Henry  G.,  Februaryj   served,  at  the   place   named,   upon  Hemj 

upon  Henry  Goodered^  the  son  of  the  defendant     The  plaintiffs*  8t- 

G.   The  mis-  torney,  upon  discovering  that  the  writ  had  been  sened 

sen3ice\mnz  "P^"  ^^^   wrong  person,    wrote   to   Henry  Goodfrei, 

discovered,  to  inform  him  that  he  had  been  served  by  mistake; 

notice  was        j^^  j  writs  of  alias  and  plurics  summons  were  issoedi 

iriven  to  ... 

Henry  G.        ^^^'^  describing  the  defendant  as  Henry  Goodered.    Ob 

not  to  ap-        the  8th  of  January^  184-7,  a  copy  of  the  pluries  SWD* 

pear.  A  copy  ^^^^^  ^.^^  j^P^.  ^j^j^  ^j^^  defendant's  dau£:hter,  at  His 
of  a  plurtes  o        ' 

summons  was 

some  months  afterwards  left  at  the  residence  of  John  G.,  the  real  defendant,  KiH 
describing  him  as  Henry  6'.  The  defendant  gave  this  copy  to  Henry  G.j  in 
whose  name  one  Lewis,  an  attorney,  entered  an  appearance,  demanded  a  de 
claration,  and  afterwards  (with  full  knowledge  that  the  appearance  was  no  ip* 
pearance  in  the  cause)  signeil  judgment  of  nonpros,  for  want  of  a  declaratioo: 
—  The  court  set  aside  the  judgment  for  irregularity,  with  costs  to  be  paid  bjf 
the  attorney. 

Upon  the  motion  to  set  aside  the  appearance,  the  affidavit  was  intituled,  i> 
the  matter  of  the  attorney,  in  a  cause  between  "  A.  B,  and  C,  D.,  plaintiffs,  lod 
John  G.9  sued  by  the  name  of  Henry  G.,  defendants :  "  —  Held^  that  it  «« 
properly  intituled. 

A  party  who  obtains  a  judge*s  order,  can  derive  no  benefit  from  it  unless  it  be 
duly  served  upon  his  opponent. 

A  judge's  order  staying  the  proceedings  until  a  given  day^  in  order  to  aM 
time  for  an  application  to  the  court,  does  not  dispense  with  the  necessity  of  the 
ordinary  notice  of  motion,  in  order  to  entitle  the  party  to  have  his  rule  nifl 
drawn  up  with  a  stay  of  proceedings. 

The  court  will  not  grant  a  rule  calling  upon  an  attorney  to  answer  the  mttien 
of  au  affidavit* 
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iwdling>-honse,  which  copy  the  defendant  afterwards 
gate  to  his  son  Henry  Goodered.  On  the  following  day, 
die  plaindSi'  attorney  received  notice  from  LnoiSf  an 
attorney,  that  he  had  appeared  for  the  defendant!  and 
woold  receive  a  declaration.  Accompanying  this  notice 
WIS  i  demand  to  be  informed  if  the  writ  had  issued  with 
the  aothori^,  and  also  of  the  residence^  occupation,  and 
qulitjr,  of  the  plaintiffs.  On  the  11th,  Lemis  served  the 
plabtiffii'  attorney  with  a  summons  for  particulars  of 
thdr  demand ;  but  CoUman^  J.,  declined  to  make  any 
order  thereon.  A  summons  was  afterwards  taken  out, 
on  behalf  of  the  plaintiflb,  calling  upon  Lewis  to  shew 
CMne  why  the  appearance  entered  by  him  in  the  name 
of  Amy  Goodered  at  the  suit  of  the  plaintifi,  should 
Qot  be  set  aside ;  and,  on  the  22nd  of  February^  CoU^ 
*ii»  J^  made  an  order  accordingly.  The  plaintiffs' 
ittoney»  however,  neglected  to  serve  this  order,  but 
OMed  the  appearance  to  be  struck  out. 

Before  the  order  had  been  obtained  for  setting  aside 
tbe  appearance,  Lewis  served  the  plaintiffs'  attorney  with 
>  demand  of  declaration  on  behalf  of  Henry  Goodered; 
vbereupon  the  plaintiflb'  attorney  obtained  an  order  for 
^  to  declare,  without  prejudice  to  their  right  to  apply 
to  let  aside  the  appearance. 

On  the  Srd  of  March^  Lewis  signed  judgment  of  non- 
proii  for  want  of  a  declaration,  in  an  action  **  Belcher 
^  Others  t.  Goodered^**  and  delivered  a  bill  of  costs, 
^  notice  of  taxation  for  the  following  day.  The 
phi&tiflb'  attorney  thereupon  took  out  a  summons  calling 
opooLnm  to  shew  cause  why  the  judgment  should 
oot  be  set  aside  for  irregularity,  there  being  no  appear- 
1^  to  warrant  the  filing  or  delivery  of  a  declaration, 
*Ui  costs  to  be  paid  by  Lewis.  Upon  the  hearing  of 
^  summons,  Erle^  J.,  proposed  to  set  aside  the  judg- 
imt,  but  intimated  an  opinion  that  he  had  not  autho- 

niL.IT.  — CB.  II 
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rity,  at  chambers,  to  order  Lewis  to  pay  the  coftU  cc^^ 
sequent  upon  a  proceeding  on  his  part  as  an  attoro^J* 
such  proceeding  not  being  in  any  cause  pending*  Tt^^ 
plainti£b'  attorney  thereupon  elected  to  take  an  order  t:^ 
stay  the  proceedings  upon  the  judgment  of  noopr^'^ 
until  the  fifth  day  of  this  term* 

ChamieU^  Seijt^  on  a  former  day,  moved  for  a  nil^ 
calling  upon  Lewis  to  shew  cause  why  the  judgment  9« 
nonpros  for  want  of  declaration,  signed  by  him  agtta^^ 
the  plaintiffii  at  the  suit  of  JBemy  Gooderedf  should  no^ 
be  set  aside  for  irregularity,  no  appearance  baTing  beeO 
entered  in  the  cause  to  warrant  the  filing  or  delWay 
of  a  declaration,  and  why  he  {Lewis)  should  not  pay  ttf^ 
the  plaintiffif,  or  their  attorney,  their  coats  of  and  ocwr- 
stoned  by  the  several  proceedings  taken  by  him  in  tk^ 
name  or  on  the  behalf  of  Hefity  Goodered,  with  the  costs 
of  the  application ;  and  why  he  should  noi  answer  the 
matters  of  the  Affidavit.     I  Wilde,  C  J.     Yoa  may  Iske 
the  first  branch  of  the  rule,  but  not  the  last    Ibe 
courts  have  long  since  ceased  to  grant  rules  calling  wfon 
attorneys  to  answer  the  matters  of  an  affidavit    Tbe 
usual  course  is,  first  to  dispose  of  that  which  ftlalsf  to 
the  suit,  and  then,  if  the  circumstances  warrant  it,  to 
move  to  strike  the  attorney  off  the  roll.]     Tbe  lesned 
Serjeant  asked  that  the  rule  might  be  drawn  up  witk  i 
stay  of  proceedings.     No  notice  of  the  intended  applies 
tion  had  been  given ;  but  he  submitted  that  whatpsaed 
before  the  judge  in  Lewises  presence,  was  tantamount  to 
notice.    {Wilde,  C.  J.     I-  am  not  aware  that  an  order 
to  stay  the  proceedings,  to  a£R>rd  time  for  an  applicslioD 
to  the  court,  has  ever  been  held  to  dispense  with  tbe 
ordinary  consequences  of  a  want  of  notice  of  motioa; 
and  I  am  not  disposed  to  make  a  precedent  for  it    Nor 
do  I  think  the  intimation  given  to  the  attomey»  whca 
the  parties   were  before  the  judge^  could  have  bsea 
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18  a  notice.     You  must  lake  your  rule  without 
fc  staj  of  proceedings.] 

.  W.  H.  WaUon  and  ArcKboid  took  a  preliminary  ob- 
lection.     The  writ  and  the  appearance  are  both  in  a 
caose  of  «  Belcher  and  Others  r.  Henry  Goodered;  "  the 
affidaTit  upon  which  this  rule  was  moved)  is  intituled 
*^  Belcher  and  Others  v.  John  Goodered,  sued  by  the 
nanie  ^  Henry  Goodered,^  and  therefore  cannot  be  used, 
imsBiQch  as  there  is  no  such  cause  in  court.     The  au- 
thorides  upon  the  subject  are  clear.     In  Shrimpton  v. 
Cuter  (a),  an  affidavit  intituled  *^  G.  Shrimpton  v.  William 
Oerter,  the  c^der,  sued  as  William  Carter,**  —  the  cause 
Wog * G. Shrimpton  v.  William  Carter,* — was  rejected, 
is  being  badly  intituled.     So,  in  Sims  v.  Prosser  {b), 
vbeie  the  writ  of  summons  described  the  defendant  as 
^trtieriek  C  Prosser,**  an  affidavit  sworn  by  him  in 
Mpport  of  a  rule  for  setting  aside  the  judgment  for  irre- 
gnhrity,  the  title  of  which  described  him  as  Frederick 
QmUm  Prosser  (his  real  name),  was  held  irregular.  And 
*  Bortkwidk  v.  Baoenscrqfl  (c)    the  defendant,   whose 
^  name   was  Henry  Bavenscroft  (d),  was  described 
^  tbe  writ  of  summons  and  distringas  as  **  Humphrey 
A  Btnenstrqft :  **  on  an  application  to  set  aside  the  dis- 
tringas, he  intituled  his  affidavit,  "  Borthwick  v.  Hum^ 
Mngf  D.  Baoenserqft,  sued  as  Henry  Bavenscrqft;  **  and 
<  was  held  incorrect,  there  being  no  such  cause  until 
appearance.     I  Wilde,  C  J.     Borthwick  v.  BavenscroU 
^  expressly  overruled  in  Jones  v.  Eldridge{e),     There, 
tti  affidavit  to  ground  a  motion  to  set  aside  a  writ  of 


8 


[SI  $  DsmL  P.  C.  648. 

[k)  15  K.  Sf  W.  151. 

{e)  8M.SfW.  81.,  7  D<noL 

(d)  So  it  stands  in  the  mar- 
giiitl  note  in  5M*SfW.;  bat 
iirom  both  the  reports  of  this 


it  appears  that  the  real 
name  of  the  defendant  was 
Humphrey  Ikwies  Ravenmsrof^ 
and  that  he  was  sued  as  Henry 
Ravenseroft, 

(e)  4iM.SfO.  266.,  4  Scott, 
N.  R.  751. 
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summons  commanding  C.  E.   (whose  real  name  w^'^ 
C  D,  E.)  to  answer  A.  B.j  was  held  to  be  properly  iu^  ^'  ^ 
tuled  "  A.  B.  V.  a  D.  £.,  sued  as  C.  E"     BortkmA  "^' 
Bavenscrq/i  having  been  cited  on  the  one  side,  aim  ^^ 
"Finch  V.  Cocker  {a)  on  the  other,  Tindal^  C.  X,  saif     * 
^<  The  decisions  that  have  been  cited,  are  contradictory       > 
but  I  cannot  distinguish  this  case  from  Finch  v.  Cockr*"^ 
which  has  been  relied  upon  by  my  brother  Bampa^^-^ 
Borthwick  v.  Bavensa^oft  certainly  decides  the  contrary  --• 
In  this  conflict  of  authority,  the  best  way  appears  to 
to  decide  in  conformity  with  the  case  which  is  most 
sistent  with  good  sense ;  and  that  case,  I  thmk,  is 
V.  CockerJ*    Unless  you  can  shew  an  authority 
ruling  Jones  \.  Eldtidge^  or  distinguish  it  in  principles 
from  the  present  case,  it  will  be  useless  to  urge  this  poiik'^ 
further.]  Finch  v.  Cocker^  upon  the  authority  of  whidtm 
the  case  of  Jones  v.  Eldridge  proceeded,  had  in  truth  n«^ 
affinity  to  it.    In  Finch  v.  Coders  there  was  a  proceedia^r 
in  the  cause — a  bail-bond.     [JVilde^  C.  J.   The  aflSdarift 
was  intituled  in  accordance  with  the  writ,  and  not  witli 
the  bail-bond.]     As  a  general  principle,  every  aflMaWt 
made  in  the  course  of  a  judicial  proceeding,  must  be  so 
framed,  that,  if  false,  perjury  may  be  assigned  upon  it 
This  affidavit  is  not  so  framed.     Though  a  defendani 
may  appear  and  shew  that  he  is  sued  by  a  wrong  chris- 
tian name,  it  is  not  competent  to  the  jiainiiff  to  ooom^ 
before  appearance,  with  affidavits  intituled  in  a  maooer 
differing  from  the  title  of  the  cause  in  the  writ 


"  (a)  2  CiJ^Jf.  412.,  2  Dow/. 
P.  C.  383.,  where,  a  rule 
having  been  obtained  for  set- 
ting aside  a  bail-bond  on  the 
ground  of  a  variance  in  stating 
the  defendant's  name  as  Cooker, 
instead  of  Cocken,  —  the  affi- 
davit on  which  the  role  was 
obtained  being  intituled  *^  Finch 


V.  Cocker/'  it  was  insisted  ihtf 
it  ought  to  have  been  intiuM 
'*  Finch  V.  Codun,  sued  m 
Cocker,"  —  and  the  afldifit 
was  admiUed  to  be  impro|ialf 
intituled.  It  had  been  lo  ^ 
cided  in  Shaw  t.  BMsmp 
BD.S^R.  423. 
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WiLOEf  C  X  The  attempt  to  distinguish  this  case 
/roro  Jmn  y.  Eldridge  {a)  having  failed,  you  must  pro- 
ceed to  the  merits. 

W.  H.  Watson  and  Archbdd  shewed  cause.  Tlie 
judgment  is  perfectly  regular.  The  order  of  CoUman^ 
J»t  of  the  22nd  of  February f  never  having  been  served 
tipon  LtwiSf  he  was  not  bound  to  take  notice  of  it: 
WUon  V.  Hunt  (i),  Kenny  v.  Hutchinson  (c),  Maple  v. 
ff^oodgate  {d)^  Normatiby  v.  Jones,  (e)  To  render  that 
order  available  for  any  purpose^  the  plaintiffs'  attorney 
shoald  have  served  it,  or,  at  all  events,  have  given  some 
unimation  to  the  other  side,  that  he  was  acting  upon  it. 

Ckaundl^  Serjt.,  in  support  of  his  rule,  was  stopped 
by  the  court. 


1847. 
Bblobbr 

V. 
GOODBBBO. 


Wilde,  C.  J.  This  is  a  perfectly  plain  case.  The 
application  is  against  Lewisj  an  attorney,  charging  him 
with  having  improperly  appeared  for  a  party  for  whom 
there  was  no  pretence  for  entering  an  appearance.  It 
leems,  that,  on  the  5th  of  February^  1846,  a  writ  is- 
sued against  the  defendant  by  the  name  of  Henry 
Gooderedf  describing  him  as  of  *'  77ie  Saloon^  Piccadilly.** 
This  writ  was,  by  mistake,  served  upon  Henry  Goodered^ 
^  defendant's  son.     Now,  it  is  not  denied  that  the  de- 


(t)  In  Jofief  V.  Eldridge, 
J^  C.  J.,  siys:  "The 
'^cxiing  amountSy  in  effect,  to 
^defendant's  laying—'  The 
pl^ttiff  has  soed  me,  John 
^^tm  Eldridge,  by  the  name 
^M»  Eldridge:  "  The  same 
^'^iRntiim  might  have  been 
*>«de  in  Skaw  y.  Eobinsan,  8 
^  4r  A.  423.  But,  in  the 
PriDdpa]  case,  the  title  of  the 


cause  was  varied  by  the  plain" 
tiffs,  who  were  thus  repudiating 
the  title  which  they  had  them- 
selves by  mistake,  but  without 
any  default  in  the  defendant, 
imposed  on  the  cause. 

[h)  1  ChUt.  Rep.  647. 

>)  6M.S;  W.  134.,  8  Dowl. 
P.  C.  171. 

{d)  \0  Jurist,  839. 

(e)  SD.SiL.  143. 
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feDdant  did  formerly  carry  on  business  at  JTie  Saioot^^^ 
and,  as  the  son»  as  he  states  in  his  affidavit,  bad  paid  w^ 
the  bankrupt^  before  his  bankruptcy,  all  that  was  d^e- 
from  himself,  he  could  not  be  very  much  surprised     m 
receiving  notice  that  he  need  not  appear  to  the  writ  ^^ 
served  upon  him.     Ten  months  afterwards,  a  ^ww^ 
writ  of  summons  \n  served  at  the  residence  of  tbed^ 
fendant,  still  calling  him  Hmry  Goodered.     The  defend 
ant  was  then  a  debtor  to  the  bankrupt's  estate*    Btit 
having  received  from  his  daughter  the  copy  writ  left  fSoi 
him,  he  hands  it  to  his  son,  who  immediately  causes  9M 
appearance  to  be  entered,  and  demands  a  declaratiara 
Can  it  be  doubted  that  Lems  is  n  party  to  a  manceovs^ 
to  put  the  plaintiffs  to  needless  expense?  The  plaintifiT^ 
seeking  to  treat  the  appearance  as  unanthorised,  applj 
to  a  judge  at  chambers  to  set  it  aside ;  and^  on  theS^iM^ 
of  February^  they  obtain  an  order  for  that  purpose.    A.^ 
that  order  was  not  served,   I  agree  that  the  plain- 
tiffs can  take  no  benefit  under  it     But  Lewis  havb^i 
with  full  knowledge  that  the  appearance  so  entered  bj 
him  in  the  name  of  Henry  Goodered,  was  not  considered 
or  treated  as  an  appearance  in  the  cause,  demanded  a 
declaration,  and  signed  a  judgment  of  nonpros^  —  there 
being  then  no  appearance  to  warrant  the  filing  or  de- 
livery of  a  declaration,   and  consequently  no  proper 
demand  of  declaration,  —  I  think  the  whole  proceeding 
on  his  part  was  so  irregular  and  unwarranted,  that  (be 
present  rule  should  be  made  absolute  in  its  terms. 


The  rest  of  the  court  concurring, 


Rale  abioUe. 


END  OF  EASTER  TERM. 
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The  judges  who  usually  sat  in  banco  in  this  term,  were, 
Wilde,  C  J.  Maule,  J. 

COLTMAN,  J.  CrESSWELL,  J. 


EuDEBTOH  t;.  Ehbcens,  The  Secretary  for  the 
Time  being  of  The  Church  of  England  Life 
ABD  Fibs  Assurance   Trust   and  Annuity 

COMPANT. 

May  25. 
THIS  was  an  action  against  a  society  called   The  in  assompsit 

Chaxk  of  England  Life  and  Fire  Assurance  Trust  ?^°»^  • 
^Anmdty  Company  (sued  in  the  name  of  their  secre«  company 

(sued  in  the 
'tiDe  of  ihdr  secretary)^  the  first  count  of  the  dedsration  alleged^  diat,  in  consi. 
doitioQ  that  the  plaintiff  had  agreed  to  become  the  permanent  attorney  and  so- 
Gdtor  of  the  company,  and  to  act  as  such,  for  reasonable  reward,  &c.,  the 
^iKBpiDy  promind  the  plaintiff  to  retain  and  employ  him  as  such  permanent  at' 
^^'Vlf,  &G, ;  and  that,  in  pursuance  of  the  agreement,  the  company  did  in  fact 
Wiin  and  employ  him,  and  the  plaintiff  acted,  and  had  always  from  thence  been 
'^yaod  wilUng  to  act,  as  the  permanent  attorney  of  the  company;  and  all^;ed, 
^  Imdiy  that  the  company  wrongfully,  and  without  any  just  or  reasonable 

I  I  4 


480 


TRINITY  TERM, 


J  847. 

EliDERTON 

V. 

Ejiimens. 

First  count 


tary)  for  refusing  to  continue  him  in  his  employment 
as  the  solicitor  of  the  company. 

The  first  count  of  the  declaration  stated,  that,  on  the 
2nd  of  February f  1841,  in  consideration  that  the  plain- 
tiff, at  the  request  of  the  said  company  (a),  had  agreed 
to  become  ihe  permanent  attorney  and  solicitor  of  the 
said  company,  and  to  act  as  such  for  reasonable  reward 
to  be  therefore  paid  by  the  said  company  to  the  plaintiff 
for  his  services  in  that  behalf^  they,  the  said  company, 
promised  the  plaintiff  to  retain  and  employ  him  as  such 
permanent  attorney  and  solicitor ;  that,  after  the  makioj^ 
of  the  said  agreement,  and  in  pursuance  thereof,  to  wit^ 
on  the  day  and  year  aforesaid,  the  said  company  did  ic^ 
fact  retain  and  employ  him  as  such  permanent  attorney 
and  solicitor  as  aforesaid,  and  *he  the  phuntiff  tbevi 
became  and  was,  and  acted  as,  the  permanent  attorney 
and  solicitor  of  the  said  company,  and  had  always  from 
thence  been  ready  and  willing  to  continue  to  act  as  the 


cause  for  ao  doing,  discharged  the  plainti£P  from  being  or  acting  as  aadi  attonffi 
&e. :  —  Held,  that  thia  count  waa  not  supported  by  proof  of  a  resohitioii  of  die 
directors,  that  the  plaintiff  *^  be  appointed  permanent  iolieiiar  to  the  instilatias,'' 
—  the  word  permanent  denoting,  in  such  resolution,  no  more  than  a  generd  ca- 
ployment,  as  contradistinguished  from  an  occasional  or  epeciai  employmeot 

The  second  count  alleged  that  it  was  agreed  between  the  plaintiff  and  fk 
company,  that,  from  a  certain  day,  the  plaintiff,  as  the  attorney  of  die  oompvyi 
should  receive  and  accept  a  salary  of  100/.  per  annun^  in  lieu  of  rendeiiBgiB 
annual  bill  of  costs  for  the  business  transacted  by  him  for  the  company;  nd 
averred  that,  the  said  agreement  being  so  made,  in  consideration  thai  the  pUa- 
tiff  had,  at  the  request  of  the  company  (a),  promised  the  company  to  pafonB 
and  fulfil  the  same  in  all  things  on  his  part,  the  company  promised  the  plaiiilif 
to  perform  and  fulfil  the  same  in  all  things  on  their  part,  and  to  r^tmin  and  as* 
phjf  him  ae  euch  attorney  of  the  company,  on  the  terms  a/bresaid;  and  asBgooi 
for  breach,  that  the  company  did  not  continue  to  employ  the  plaintiff  as  wA 
attorney,  but  wrongfully,  and  without  reasonable  cause,  dismissed  him  from  mA 
employment,  &c|: — Held  (but  reversed  in  the  Exchequer  Chamber,  poet,  498.  a)» 
that  the  agreement  did  not  necessarily  imply  a  promise  by  the  company  to^ea- 
ploy  the  plaintiff;  and  that,  the  consideration  being  exhausted  by  the  mstvl 
promises,  there  was  nothing  to  sustain  the  latter  branch  of  the  oompan/s  po* 
mise,  and  that  the  count  was  bad  in  arrest  of  judgment, 

(a)  The  request  appears  to  be  immaterial :  1  If •  ^  Cr.^  n- 
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permaneiit  attorney  and  solicitor  of  the  said  company)        1847. 
oF  vbich  the  said  company  had  at  all  times  notice  :  yet       — — -* 
the  laid  company,  disregarding  their,  said  promise,  did     ^uMtaxoN 
Dot  nor  would  permit  or  suffer  the  plaintiff*  to  continue      Emmkks 
to  be  the  attorney  and  solicitor  of  the  said  company,  or 
to  act  as  such ;  but,  afterwards,  and  before  the  com- 
mcDoement  of  the  suit,  to  wit,  on  the  25th  of  May^  1845, 
without  the  consent  of  the  plaintiff*,  and  against  his  will, 
appobted  oertain  other  persons,  to  wit,  J.  C  and  D.  J.  L. 
to  be  the  attorneys  and  solicitors  of  the  said  company, 
and  wrongfully,  and  without  any  Just  or  reasonable 
cause  for  so  doing,  discharged  the  plaintiff*  from  being 
or  acting  as  the  attorney  and  solicitor  of  the  said  com- 
pany, and  deprived  him  of  all  gains  and  profits  which 
ooold  have  arisen  or  accrued  to  him  in  that  behalf,  to 
wit,  gains  and  profits  to  the  amount  of  5000/* 

The  fecond  count  stated,  that,  on  the  SOth  of  No^  Seeood  cooot. 

MR&rr,  1844^  it  was  agreed  by  and  between  the  plaintiff* 

and  the  said  company,  that,  from  the  1st  of  January 

then  next,  the  plaintiff*,  as  the  attorney  and  solicitor  of 

the  said  company,  should  receive  and  accept  a  salary  of 

lOOL  per  annum  in  lieu  of  rendering  an  annual  bill  of 

costs  fin*  general  business  transacted  by  the  plaintiff*  for 

the  said  company,  as  such  attorney  and  solicitor,  and 

ihoaU  and  would,  for  such  salary  of  lOOLper  annmn, 

advise  and  act  for  the  said  company  on  all  occasions,  in 

^  natters  connected  with  the  said  company,  —  the  pro- 

tacoting  or  defending  of  suits,  the  preparation  of  bonds 

or  odier  securities  for  advances  by  the  said  company,  and 

lAQQejs  disbursed  by  the  plaintiff*,  being  excepted, —  and 

^pkbtiff  being  allowed,  in  respect  of  such  matters,  to 

Qike  the  usual  and  regular  charges  of  an  attorney  or 

solicitor,  and  that  he  the  plaintiff  should  attend  the 

Mcretary  of  the  said  company,  as  well  as  the  board  of 

A'rectora  thereof,  and  the  meetings  of  the  proprietors 

tbereofy  when  required ;  that,  the  said  agreement  being 
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so  made^  afterwards,  to  wit,  on  the  said  SOth  of  Noon 

ber,  in  the  year  aforesaid,  in  consideraticii  that  the  plat 

tiff  had,  at  the  request  of  the  said  compaoy^  promb 

the  said  company  to  perform  and  fulfil  the  same  in  i 

things  on   his  part,  the  said  company   promised  ti 

platntifi*  to  perform  and  fulfil  the  same  in  all  thloga  < 

their  part,  and  to  retain  and  employ  him  as  suck  aOarm 

and  solicitor  of  the  said   company^  on  the  terms  ^m\ 

saidg   and  that,  although  the  said  company  did»  k 

a  certain  small  space  of  time  thereafter,  to  wity  for  tb 

space  of  four  months,  in  pursuance  and  fulfilment  of  tfc 

said  agreement,  and  of  their  promise  in  that  bebal 

retain  and  employ  the  plaintiff  as  soch  attorney  an 

solicitor,  on  the  terms  aforesaid,  and  did  pay  him  i 

small  part  of  the  said  salary,  to  wit,  502. ;  and  althiNfk 

the  plaintiff  was,  at  all  times  from  the  making  of  tk 

said  agreement  hitherto,  ready  and  willing  to  adf  ise  and 

act  for  the  said  company,  and  accept  the  said  salary,  «i 

the  terms  aforesaid,  and  in  all  other  respects  to 

the  said  agreement  on  his  part,  of  which  the  said 

pany  always  had  notice ;  yet  the  said  company,  difl^ 

garding  their  said  agreenient  and  their  promise^  did  lot 

nor  would  continue  to  retain  or  employ  the  plaintif  tf 

such  attorney  or  solicitor  of  the  said  company,  on  dw 

terms  aforesaid  ;  but,  on  the  contrary  thereof,  aftenmAi 

and  before  the  commencement  of  the  suit,  to  wit,  on  dw 

25th  of  Mayj  1845,  wrongfully,  and  without  any  retfoa- 

able  cause,  dismissed  and  discharged  the  plaintiff  huM 

such  employment  and   retainer,  and  theny  and  fffM 

thence  until  the  commencement  of  the  snit,  bad  winllf 

refused  to  retain  or  employ  him  as  such  attorney  wA 

solicitor  of  the  company,  or  to  pay  hun  the  salary  sfcn* 

said;  by  reason  of  which   premises,  the  plaintiff kil 

wholly  lost  and  been  deprived  of  the  said  salary  of  IM^ 

and  of  divers  great  gains  and  profits  which  be  w^ 

and  otherwise  would,  have  derived  firom  ancb  eaph^ 
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meoti  in  mnd  about  the  prosecuting  and  defending  of        1847. 
divers  suits  respectively  brought  by  and  against  the  said        — -— ^ 
company,  in  and  about  the  preparing  of  divers  bonds,     **»■»«>» 
contracts,  and  securities,  for  the  said   company,  and       Emmbms. 
otberwise,  to  wit,  to  die  amount  of  5000/.,  and  had 
been  and  was  in  other  respects  greatly  injured  and  dam- 
niSed. 

The  declaration  contained  also  counts  for  work  and   First  plea. 
labour,  and  for  money  due  upon  an  account  stated. 

The  defendant  pleaded  —  first,  to  the  whole  declara-   Second  plea. 
tioD,  non  assumpsit 

Secondly,  to  the  first  count,  that,  after  the  making  of 

the  promise  in  the  first  count  alleged,  and  before  the 

diichaige  of  the  plaintiff  from  the  said  employment,  as 

in  the  first  count  mentioned,  to  wit,  on  the  1st  day  of 

Jamayf  1845,  and  on  divers  other  days  between  that 

day  and  the  time  of  his  said  discharge,  the  plaintiff  did, 

in  the  way  of  bis  employment  of  attorney  and  solicitor 

to  the  said  company,  conduct  and  transact  the  business 

of  and  relating  to  the  said  company,  in  a  manner  greatly 

cilcalated  to  injure  and  prejudice  the  said  company, 

md  in  dbregard  of  the  wishes  and  intentions  of  the 

directors  of  the  said  company ;   that  the  plaintiff  did 

iho  set  contrary  to  the  wishes  and  intentions  of  the  said 

directors,  and  did  Tiolate  the  duty  of  him  the  plaintiff  as 

neb  attorney  and  solicitor,  in  this,  to  wit,  that  he  the 

plontil^  as  such  attorney  and  solicitor,  contrai-y  to,  and 

^  dinregard  of,  the  wishes  and  intentions  of  the  directors 

of  die  said  company,  then  known  to  the  plaintiff,  to  wit, 

M  die  10th  day  of  itfoy,  in  the  year  aforesaid,  did  cause 

*  certain  writ  of  execution,  to  wit,  a  writ  called  a  writ  of 

fopias  ad  mUisfaciendum^  to  be  issued  against  a  certain 

fmoD,  to  wit,  one  J.  A.  Knipe,  and  did  then  ako, 

oootrary  to^  and  disregarding,  the  said  wishes  andinten- 

liooi^  cause  the  said  J.  A.  Knipe  to  be  arrested  for  the 

mtt-pmymtiai  of  a  very  small  sum  of  money,  to  wit,  the 
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sum  of  10/ 1  the  same  being  altogether  costs  incurred 
llie  plaintiiFi  as  such  attorney  and  solicitori  in  and  abc 
a  certain  action  theretofore  brought,  on  behalf  of  t 
said  company,  against  the  said  J.  A.  Knipe^  he,  the  si 
J.  A.  KnipCf  at  the  time  of  the  issuing  of  the  said  exec 
tion,  being  in  necessitous  and  indigent  circnmstanoi 
and  unable  to  pay  the  said  sum  for  which  the  said  e: 
ecution  was  so  issued  as  aforesaid;  that  the  plaiotil 
having  so  caused  the  said  J.  A.  Knipe  to  be  arresto 
did  force  and  compel  him,  in  order  to  obtain  his  Vhtn 
tion  from  such  arrest,  to  pay  to  tlie  plaintiff  a  certi^ 
small  sum  of  money,  to  wit,  5/.,  and  also  to  deposit  wit 
the  plaintiff  certain  goods,  to  wit,  three  mapa,  —  wbid 
said  conduct  of  the  plaintiff,  in  the  way  of  his  said  em- 
ployment and  retainer,  was  calculated  greatly  to  injore 
and  prejudice  the  said  company,  and  to  bring  the  wd 
company  into  disrepute,  and  was  so  pursued  by  tbe 
plaintiff,  not  only  against  the  wishes  and  intentiooiof 
the  said  directors,  but  without  their  knowledge  tbcfcof 
in  any  manner  until  after  the  said  arrest  and  the  iiid 
discharge  of  the  said  «/.  A,  Knipe  from  custody  as  afore- 
said ;  and  that  therefore,  and  because  it  was  actually 
necessary  for  the  interests  of  the  said  company,  and 
to  prevent  their  prospects  and  character  from  hof^ 
damaged  and  injured  by  reason  of  the  said  conduct  of 
the  plaintiff  in  the  way  of  his  said  employment,  the  laid 
company,  at  the  said  time  when  &c.  in  the  said  fint 
count  mentioned,  did  discharge  the  plaintiff  from  beiif 
and  acting  as  the  attorney  and  solicitor  to  tlie  slid 
compdny,  as  they  lawfully  might,  for  the  cause  aforesaid 
—  verification. 

Thirdly,  a  similar  plea  to  the  second  count 
Fourthly,  to   the    indebitatus   count   for  work  ffA 
labour,  and  the  count  on  an  account  stated,  payment* 

The  plaintiff  joined  issue  on  the  first  plea;  replied  to 
the  second  and  third  pleas,  that  the  said  compunfi  ^ 
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Uieir  own  wrong,  and  without  the  cause  in  those  pleas 
respectively  alleged,  broke  their  said  promises,  as  in  the 
first  and  second  counts  respectively  mentioned ;  and 
traversed  the  fourth  plea. 

The  cause  was  tried  before  Cresswell^  J.,  at  the  sittings 

at  Wniminder  after  last  Triniiy  term.     The  facts  that 

appeared  in  evidence  were  as  follows :  —  Elarly  in  the 

year  1840,  the  plaintiff  was  engaged  in  the  formation  of 

a  company,  to  be  called  The  Church  of  England  Trust 

amd  Jbnarance  Institution.    At  that  time,  there  existed 

an  association  called   The  City  of  London  Loan  and 

Antiuity  CompafUff   between  which  and  the  first-men- 

tkmed  society,  it  was  proposed  to  form  a  junction,  which 

WIS  ultimately  carried  into  effect,  —  the  comluned  asso- 

datioo  being  styled  The  Chwxh  of  England  Life  and 

Fire  Assurance  Trust  and  Awmity  Company,     This  com- 

piDy  was  afterwards,  by  an  act  of  parliament,  passed 

in  the  session  of  1841  (a\  enabled  to  sue  and  be  sued 

in  die  name  of  the  managing  director  or  other  officer  of 

the  company  for  the  time  being. 

To  prove  the  agreement  stated  in  the  first  count,  the 
pliintiff  oflered  in  evidence  the  original  draft  of  resolu- 
tions passed  at  a  meeting  of  the  directors  of  The  Church 
ofEn^and  Trust  and  Assurance  Lislittttion^  held  on  the 
ISthof  Aprils  1840,  (the  miuute-book  of  the  company 
kiTing  been  called  for,  but  not  produced,)  amongst 
vhich  were  Uie  following :  —  Fifthly,  *<  that  Mr.  E. 
•K  Blderton  (the  plaintiff)  be  appointed  permanent  soli" 
^  to  the  institution,'  and,  as  the  founder  thereof,  be 
Pv'esented  with  one  hundred  shares,  free  from  the 
ilcpoiit  thereon,  besides  his  professional  charges." 
Sereothly,  <Mhat  Mr.  }V.  S.  Northhouse  sliall  be  the 
interim  manager  of  the  institution,  and  shall  receive  for 
nch  management  500/.  over  and  above  his  expenses  out 


1847. 

ELDsatoir 
EMMami 


(a)  4  &  5  net.  e.  xcil. 


4M  TRINITY  TfiRM^ 

1847*        of  pocket,  on  his  resigning  such  management  iali 

■        bands  of  the  permanent  managers,"  &c.    Eighthlyy  * 

BiABMoir     jyjj.^  jj^  Jackson  shall  be  the  permanent  manager  oi 

SHnNs.      institution  in  the  city,  at  a  salary  of  not  less  than 

per  amium^  over  and  above  bis  expenses  out  of  poc 

Ninthly,  '<  that  Mr.  C.  Thomas  shall  be  the  pawA 

manager  of  the  institution  at  the  west-end  oiBee^  m 


same  terms." 


These  resolutions  appeared  to  have  been  adopto 
the  directors  of  the  joint  association,  at  a  meeting 
by  them  on  the  22nd  of  Aprils  and  to  have  been  si| 
by  the  chairman.  At  thb  meeting,  an  agreement 
entered  into  on  behalf  of  the  new  company,  to  aiof 
the  contracts,  agreements,  and  payments  of  the  plaint^ 

The  reception  of  this  draft  of  the  resolutions 
objected  to,  on  the  part  of  the  defendant,  on  the  gn 
that  alterations  appeared  to  have  been  made  in  it, 
that  there  was  no  distinct  evidence  as  to  the  tini 
which  these  alterations  were  made.  The  minute4 
was,  however,  afterwards  produced,  when  it  was  ft 
that  the  resolutions  had  been  copied  into  it  by  a  c 
of  the  company,  in  their  altered  shape.  There  was 
evidence  to  shew  that  the  resolutions,  as  entered^ 
repeatedly  been  acted  upon  by  the  company. 

In  support  of  the  second  count,  the  defendant  pu 
a  letter  addressed  to  him  by  the  secretary  of  the  oooif 
(the  defendant)  on  the  SOth  o(  Nooember,  1844f>ooiii 
ing  an  intimation,  that,  at  a  meeting  of  the  general  b( 
held  on  the  preceding  day,  *^  it  was  resolved  to  so 
the  plaintiff's  proposal  to  allow  him,  as  solicitor  of 
company,  from  the  1st  of  January  next,  a  salary  of  1 
in  lieu  of  bis  rendering,  as  at  present,  an  annual  bcl 
costs  for  general  business ;  "  and  that,  *^  by  that  ami 
ment,  it  was  understood  that  the  plaintiff  would,  fix's 
salary  of  lOOL per  annum,  advise  and  act  for  the  comp 
on  all  occasions,  in  all  matters  connected  with  it  (l 
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Mj  exceptions  b^iog  suiu,  bonds,  or  other  securities 

r  advances  by  the  company,  (and   moneys  out  of 

:et),  and  that  he  would  also  attend  the  secretary, 

well  as  the  board,  and  meetings  of  proprietors,  when 
required." 

On  the  part  of  the  defendant,  evidenoe  was  given  to 

shew  the  reasons  for  which  the  company  had  ceased  to 

employ  the  plaintiff  as  their  Solicitor :  and  it  was  ob- 

jeeled,  that  the  first  count  was  not  proved,  there  being 

no  snffieient  evidence  of  the  ratification  or  adoption  by 

the  new  oompavy  of  the  resolutions  of  the  ISth  of 

^pril;  and  that,  assuming  those  resolutions  to  have 

been  properly  received,  the  evidence  did  not  support 

the  breach, — the  word  ^permanent"  in  the  resolutions 

bdng  used  merely  as  contradistinguished  from  occa- 

Mooal  or  ad  inierinif  and  not  in  the  sense  in  which  the 

vord  must  be  understood  to   make  the  breach  good, 

vii*  as  an  appointment  for  life,  or  during  the  existence 

of  tlie  society. 

Fbr  the  plaintiff,  it  was  insisted  that  the  appointment 
M  fisr  life^  and  that  there  was  no  variance  between  the 
allegation  and  the  proof  of  the  contract  declared  on. 

The  learned  judge  directed  the  jury  to  find  for  the 
plaiotiff  on  the  first  issue ;  but  he  intimated  an  opinion, 
^  the  resolution  did  not  import  an  appointment  for 
lifef  and  he  reserved  to  the  defendant  leave  to  move  to 
enter  a  verdict  on  that  issue  as  to  the  first  count.  The 
<lamages  were  separately  assessed,  —  800/.  on  the  first 
^(^t,  and  SOO^  on  the  second. 


1847. 
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^les,  Seijt.,  in  ASchaelmas  term  last,  obtained  a  rule 
^^i  to  enter  a  verdict  for  the  defendant  on  the  first 

• 

■^ne  as  to  the  first  count,  or  for  a  new  trial,  and  to 
^^^^»t  the  judgment  as  to  the  second  count,  or  for  a 
^'ntre  de  jiovo.  He  cited  Fitzherberfs  Natma  Bre^ 
^^,  168  F.  HL,  Cbsryn/s  Digest,  Ut.  Justices  of  the 
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Peace  (B.  58)  (a),  15  Vin.  Abr.(&),  ^a///f  ▼•  JDtty( 
Hopkins  v.  Logan  (d)j  Granger  v.  CoUim  (jt)^  Jachum 
Cobbin  {g\  Aspdin  ▼.  ^iis^f it  (A),  and  Z)imii  t«  &ylei  < 

Tal/burdj  Serjt,  and  Peacock^  shewed  cause.  1 
resolution  by  which  the  plaintiff  was  appointed  soiid 
to  the  company  was  properly  received  in  evidence  a 
constituted  a  contract  that  was  binding  upon  tiM 
The  word  *' permanent''  implies  on  appointment,  if  i 
for  life,  at  least  for  so  long  time  as  the  socie^  should] 
quire  the  services  of  a  solicitor,  and  thj^plaintiffgifei 
cause  for  dismissal.  It  is  not  like  an  nppointmeiit  Ip 
freehold  office,  and  therefore  need  not  be  by  deed, 
mandamus  would  not  lie  to  restore  the  plaintiS  The 
was  ample  evidence  to  shew  that  the  resolutions  of  d 
ISth  oi  April  had  been  recognised  and  adopted  byd 
directors,  afler  the  formation  of  the  new  oompsi 
[Colinumy  J.  The  united  company,  in  agreeing  to  ado| 
the  contracts,  agreements,  and  payments  of  the  plaiodl 
do  not,  in  terms,  adopt  the  resolution  appointing  hi 
solicitor,  but  merely  acts  done  by  him  as  agent  I 
them.]  It  was  beyond  dispute,  that  the  plabtiff's  i| 
pointment  had  been  ratified  and  assented  to.  Hi 
passage  referred  to  in  Viner'a  Abridgment  is  a  tranih 
tion  from  Brooke {k\  who  cites  the  Year-Book,  S  A4 
fa  15.(/):  it  has  reference  to  the  statute,  S^ELi 
c.  10.,  and  certainly  is  no  authority  for  the  positknfii 
which  it  was  relied  on  in  this  case. 

The  objection  to  the  second  count,  is,  that  tlie  bretd 


(a)  Citing  F.K.B.  168.H. 
Co.  Litt.  42. 6. 

(6)  Vol.  15.  p.  823.,  tit. 
Master  and  Servant  (N.),  pL  5. 

[c)  2M.Sf  JT.  281, 

[d)  5  Af.^^  IT.  241. 
>)  6M.SfW.  458. 

r)  SM.^W.790. 


Si 


(A)  5  Q.  B.  671. 

(0  5  0.^.  685. 

(k)  Brooke eAhridfmmt,^ 
LtdiorerM,  pL  44. 

(/)  The  case  cited  hi  U^ 
Brooke  is  not  to  be  fw  '^ 
2  IT.  4 ;  nor  hat  it  beefl  a(< 
with  elsewhere* 
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alleged  is  larger  than  is  warranted  by  the  promise.  It 
may  be  conceded,  that,  in  declaring  upon  an  agreement, 
the  promise  must  not  be  extended  beyond  that  which  is 
necessarily  implied.  But  here,  the  promise  to  retain 
and  employ  the  plaintiff  as  the  solicitor  of  the  company, 
is  necessarily  implied  from  the  terms  of  the  agreement. 
[Mmde,  J.  Is  not  the  subject-matter  of  the  agreement 
limited  to  the  regulation  of  the  mode  of  payment  for  the 
pUiDtiff's  services,  during  the  continuance  of  his  em- 
ployment ?]  It  is  a  contract  to  employ  or  to  pay.  All 
that  is  decided  ia  Aspdin  v.  Austin^  is,  that  a  contract 
to  pay  salary,  does  not  imply  a  contract  to  employ. 
There  are,  in  effect,  two  breaches  alleged :  and,  if  one 
of  them  is  well  alleged,  it  will  sustain  the  verdict  In 
Hoe  d.  Lawiie  v.  Dyebdll  (a),  the  court  say  (£) :  **  It  is 
a  settled  rule,  that,  if  the  same  count  contains  two  de- 
mands or  complaints,  for  one  of  which  the  action  lies, 
and  not  for  the  other,  all  the  damages  shall  be  referred 
to  the  good  cause  of  action,  although  it  would  be  other- 
vise  if  they  were  in  separate  counts.*'  Here,  there  is  a 
mutual  agreement,  on  the  one  hand  to  perform  the  ser- 
^  and  on  the  other  to  pay,  which,  according  to  the 
^W  of  Pordage  Y.  Cole{c)f  implies  a  promise  to  retain 
^d  employ.  At  all  events,  the  plaintiff  is  entitled  to 
I'ecover  one  year's  salary;  and  the  court  may  assess  the 
^'^ages;  consequently,  there  is  no  ground  either  for 
''testing  the  judgment  or  for  awarding  a  venire  de  novo. 
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JiyleSf  Serjt.,  and  Hugh  Hill,  in  support  of  the  rule. 
'^  the  word  "permanent"  means  permanent  in  such  a 
^t^se  as  will  support  the  breach,  viz.  for  life,  or  so  long 
^  the  society  shall  exist  and  shall  require  the  services 
^^  a  solicitor,  as  is  contended  on  the  part  of  the  plaintiff, 
^^  first  count  is  not  proved.     If,  on  the  other  hand,  it 


^  O)  SB.  SfC.  70^  Dyeball 
^*  J)oe,  2  3f.  4  A  184. 

YOL.  IV,  —  C  B,  K  K 


(6)  SB.SfC.  71. 
(c)  1  Saund.  319  & 
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means  **  ordinary  "  or  •*  regular/'  as  contradistingoi 
from  **  occasional  **  or  "  ad  interim^**  the  coant  is 
upon  the  face  of  it.  The  context  shews  that  the 
struction  put  by  the  plaintiff  upon  the  resolutions  o 
ISth  oi  Aprily  1840,  is  erroneous.  The  word  "pc 
nent"  is  used  repeatedly  in  that  document  in  a  i 
limited  sense*  Thus,  in  the  seventh  resolution,  Uorthi 
is  appointed  ad  interim  manager,  until  the  appouit 
of  a  permanent  manager*  The  eighth  resolution  is, 
Mr.  B.  Jackson  shall  be  the  permanent  manager  ol 
institution,  in  the  city,  at  a  salary  of  not  less  than  , 
per  annum  ;  and  the  ninth,  that  Mr.  C  Thomas  sba 
permanent  manager  at  the  west  end  office,  on  the  \ 
terms.  A  general  hiring  or  retainer  must  be  taken  i 
a  hiring  for  a  year :  Fitzherberfs  Natura  Bremm 
Camyns's  Digest  (b) ;  Co.  Litt.  42.  b ;  Beeston  r.  < 
yer.{c)  The  plaintiff,  therefore,  must  rely  upon 
document  that  was  objected  to  at  the  trial,  in  oidt 
shew  a  signed  contract  within  the  4th  section  of 
statute  of  frauds,  {d)  An  appointment  for  life  mast  I) 
deed  :  Brooke*s  Abridgment  (e);  Viner^s  Abridgmefll 
Wallis  s.  Day.  (k)  IfVilde.CJ.  We  are  all  of  opi 
that  the  word  **  permanent"  is  not  used  in  the  resoliT 
in  such  a  sense  as  will  sustain  the  first  count.] 

In  the  second  count,  the  plaintiff  has  undertake 
set  out  the  contract  according  to  its  legal  effect ; 
as  set  out,  it  does  not  sustain  the  promise.  There  i 
consideration  for  the  promise  to  retain  and  employ; 
only  promise  the  law  will  imply  here,  is  a  promis 
pay;  and,  the  consideration  being  exhausted  bj 
mutual  promises,  there  is  nothing  to  warrant  the  - 


(a)  Page  l68R 

(b)  Tit.  Justices  of  Peace, 
(B.  58.). 

(c)  4  Bingh.  309n  12  J>  B. 
Moore,  552. 


(<f)  29  Car.  2.  c  S. 
\e)  TfX.  Laborers,  J^k 
{g)  15  Fin.  323.  titJft 
and  Servant  (N),  pL  5. 
{h)  2M.S^W.  281. 
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sequent  profliiM  :  Brawn  v.  Ctwnp  (a),  Hopkini  v.  Lo* 

^Uy    Granger    v.  CoUins^    Jackson    ▼.  Cobbin.  {b)      In 

WilUanuan  ▼.  Taylor  {c\  by  agreement  between  the  de* 

iinidant  ftnd  the  plaintiflT,  the  defendant,  being  the  owner 

of  a  colliery,  retained  and  hired  the  plaintiff  to  hew, 

work,  fcc,  at  the  colliery,  for  wages  at  certain  rates  in 

proportion  to  the  work  done,  payable  once  a  fortnight ; 

and  the  plaintiff  agreed   to  continue  the  defendant's 

servant  daring  all  the  times  the  pit  should  be  laid  off 

urork,  and,  when  required  (except  when  prevented  by 

unavoidable  cause),  to  do  a  full  day's  work  on  every 

working  day  :  it  was  held  that  there  was  nothing  in  the 

agreement  to  warrant  the  allegation  in  the  declaration, 

of  a  promise  to  employ  the  plaintiff  at  reasonable  times 

tor  a  reasonable  number  of  working  days  during  the 

term.    Atpdin  r.  Austin  is  precisely  in  point     There, 

bj  i^irttment  between  the  plaintiff  and  defendaiit,  the 

plaintiff  engaged  to  manufacture  for  the  defendant  cement 

of  a  certain  quality;  and  the  defendant,  on  condition  of 

the  plaintiff's  performing  such  engagement,  promised  to 

{Nty  him  4/.  weekly  during  the  two  years  following  the 

date  of  the  agreement,  and  5/.  weekly  during  the  year 

Qiit  following,  and  also  to  receive  him  into  partnership, 

V  i  maudfflctorer  of  cement,  at  the  expiration  of  three 

fcin :  and  the  plaintiff  engaged  to  instruct  the  defend- 

A&t  in  the  art  of  manufacturing  cement     Each  party 

InmiMl  himsMilf  in  a  penal  sum  to  fulfil  the  agreement. 

'His  defendant  afterwards  covenanted  by  deed  for  the 

P^rmance  of  the  agreement  on  his  part«     It  was  held 

^  the  stipolations  in  the  agreement  did  not  raise  an 

^inplied  covenant  that  the  defendant  should  employ  the 

pitidtiff  in  the  business  during  three  or   two  years, 

dtboogb  the  defendant  was  bound  by  the  express  words 

(«)  6  TaanL  300.,  1  Marth.      7  M.  <^  O.  80?. ;  8  ScoU,  N. 
^-  R.  495. 

if)  And  see  Kaye  v.  Dutian,         (c)  5  Q.  B.  1 75. 

K&  2 
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to  pay  the  plaintiff  the  stipulated  wages  during  thosi 
periods,  respectively,  if  the  plaintiff  performed,  or  wa 
ready  to  perform,  the  condition  precedent  on  his  pan 
So,  in  Dunn  w  Sayles^  a  declaration,  in  covenant,  stated 
that,  by  deed  between  the  defendant,  and  Z>«,  and  tb 
plaintiff,  the  plaintiff  covenanted  that  Z).  should  for  fiv 
years  from  the  date  serve  the  defendant  in  the  art  • 
a  surgeon-dentist,  and  attend  nine  hours  each  day;  an 
the  defendant,  in  consideration  of  the  services  to  k: 
done  by  Z>.,  covenanted  with  the  plaintiff,  that  he,  tl; 
defendant,  would  during  the  five  years  (in  case  D.  shoiil 
faithfully  perform  his  part  of  the  agreement,  particularl; 
as  to  the  nine  hours,  but  not  otherwise,)  pay  2).  SSt 
per  week  for  the  first  year,  2/.  per  week  for  the  second 
and  third,  and  2/.  25.  per  week  for  the  fourth  and  fifth: 
that  D.  was  in  the  service  for  some  time  after  the  making 
of  the  deed,  until  dismissed,  and  during  all  that  time  faith- 
fully performed  service,  &c.,  and  was  willing  and  ten- 
dered to  perform,  &c.,  to  the  end  of  the  five  years :  bat 
that  the  defendant,  during  the  term,  refused  to  permit  A 
to  remain  in  his  service,  and  dismissed  him.  It  was  beU, 
on  motion  in  arrest  of  judgment,  that  the  declaratioii 
did  not  shew  any  covenant  corresponding  to  the  breach. 
It  is  said  that  the  plaintiff  is  at  all  events  entitled  to  a 
year's  salary.  But  there  is  no  express  allegation  that  a 
year  had  expired,  or  a  year's  service  been  performed* 
iMauIcy  J.  The  dates  shew  it]  They  are  all  laid  under 
a  videlicety  and  therefore  no  aid  can  be  derived  frooi 
them :  Parkinson  v.  Whitehead,  {a)  The  promise  and 
the  breach  are  entire,  and  are  not  divisible;  and,  the 
damages  being  assessed  generally,  the  judgment  mos^ 
be  arrested.  If,  as  in  Leach  v.  Thomas  (i),  there  bad 
been  several  breaches  assigned,  some   being  well  and 


(o)  ZM.d^G.SZg.,^ Scott, 
N.  R.  620. 


(6)  2  M.  4*  W.  427. 
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some  ill  assigned,  a  venire  de  novo  might  have  been 
awarded.  But  the  court  cannot  grant  a  venire  de  luroo, 
unless  the  record  warrants  it :  Corner  v.  Shew  {a)  ;  Sheen 
y,Bidtie.{b)  There  is  no  distinct  allegation  of  non- 
payment here:  it  is  merely  alleged  that  the  company 
refused  to  pay.  Non  constat  but  that,  notwithstanding 
that  refusal  to  pay,  the  money  may  have  since  been  paid. 


]847. 
Eldbrton 
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Wilde,  C.  J.     I  am  of  opinion  that  a  verdict  should 
be  entered  for  the  defendant  upon  the  first  count,  and  that 
the  judgment  should  be  arrested  as  to  the  second  count. 
The  contract  alleged  in  the  first  count,  is,  that  the 
company  would  retain  and  employ  the  plaintiff  as  their 
**  permanent  attorney  and   solicitor.''     Whether   that 
means  an  employment  for  life,  or  so  long  as  the  com- 
pany shall  exist,  or  what,  we  have  no  means  of  judging. 
But  I  incline  to  think  it  means  no  other  than  a  general 
employment,  as  distinguished  from  an  occasional  em- 
ployment in  particular  matters.     It  seems  to  me  to  be 
impossible  for  the  parties  to  have  intended  to  use  the 
word  "permanent"  here  in  the  sense  that  has  been 
suggested  on  the  part  of  the  plaintiff.     Had  such  been 
their  intention,  the  agreement  would  have  contained  a 
variety  of  stipulations  that  are  not  found  in  it.     The 
defendant   having  pleaded   non   assumpsit,   and   leave 
having  been  reserved  to  him  to  enter  a  verdict  upon  that 
issue  as  to  the  first  count,  it  will  be  material  to  see  what 
*as  the  evidence  offered  by  the  plaintiff  in  support  of 
^lic promise  laid  in  that  count.     It  is,  the  course  of  con- 
duct of  the  company,  coupled  with  the  resolution  of  the 
13th  of  Jprilj  184-0.     Assuming  that  the  conduct  of 
^he  company  amounted  to  an  adoption  by  them  of  that 
'elation,  what  was  it  that  they  did  adopt  ?     Does  the 
Resolution  amount  to  a  contract  for  employment  such  as 


(a)  ^M.Ss  IF.  163. 


(6)  5  M.  Sj  IF.  1 75. 
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is  alleged  in  the  first  count?  If  the  word  ^^peripanen 
has  no  force  in  the  construction  of  this  contractt  tbi 
inasmuch  as  the  first  count  is  framed  upon  a  notion  tl 
that  word  has  a  definite  legal  effect*  the  result  iSf  li 
the  plaintiflF'  has  failed  to  give  evidence  to  support  1 
promise  alleged  therein,  ' 

The  second  count  sets  forth  a  certain  agreementi  a 

alleges  that,  in  consideration  that  the  plaintiff  had, 

the  request  of  the  company,  promised  the  company 

perform  and  fulfil  the  same  in  all  things  on  bis  pa 

the   said   company  promised   the  plaintiff  to  perfbi 

and  fulfil  the  same  in  all  things  on  their  part,  and 

retain  and  employ  him  as  stick  attorney  and  solicitor 

the  said  company ^  on  the  tenns  aforesaid^     What  16  ti 

consideration  for  the  promise  of  the  company?    Tl 

only  consideration  alleged  is  that  which  arises  frora  tl 

mutual  promises  :  the  whole  is  exhausted  by  the  mutu 

promises.     What  is  the  consideration  for  the  prooiii 

to  retain  and  employ  the  plaintiff  as  their  attorney  U 

solicitor?     There  appears  to  me  to  be  no  consider«tt( 

whatever  to  sustain  that  promise.     Much  doubt  roig 

arise  in  regard  to  the  breach.    But  this  case  doesnotfi 

within  the  rule  in  2  Wms.  Saund,  17 1  a.^  that,  where  the 

are  two  causes  of  action  alleged,  the  one  good  aod  tl 

other  bad,  the  latter  may  be  rejected,  and  the  damages  r 

ferred  to  the  former;  because  here  the  promise  is  entii 

And,  inasmuch  as,  the  count  being  defective,  it  wou 

be  useless  to  award  a  venire  de  7iovOf  it  is  the  duty  of  tl 

court  to  arrest  the  judgment. 


CoLTMAN,  J.  I  am  of  the  same  opinion.  The  li 
guage  of  the  first  count  is  somewhat  ambiguous*  T 
promise  alleged  on  the  part  of  the  company,  is,  tor(sti 
and  employ  the  plaintiff  as  their  permanent  attorney  si 
solicitor.  The  defendant  having  pleaded  over,  we  nw 
understand  this  allegation  in  such  a  sense  as  to  give 
colour  of  action.     Therefore  I  think  it  obviously  meai 
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tliat  the  retainer  was  so  &r  ^'permanent/'  that  the  com- 
paojr  were  not  to  be  at  liberty  to  dismiss  the  plaintiflP 
wtboat  soine  adequate  cause.  When  we  look  at  the 
aigreement  itself  it  is  evident  that  the  parties  used  that 
term  in  a  sense  totally  different  from  that  intended  in 
tJie  declaration.  If  so,  there  is  a  fatal  variance,  and  the 
defendant  is  entitled  to  a  verdict  on  the  issue  on  non 
asiaropsit  as  to  the  first  count. 

With  respect  to  the  second  count,  it  appears  to  me 
also  that  the  promise  therein  alleged,  is  such  as  cannot 
be  supported.     It  has  been  contended  that  the  whole 
of  that  which  is  alleged  as  the  promise,  is  implied  in  the 
agreement.     The  answer  given  to  that  argument,  how- 
ever, appears  to  me  to  be  satisfactory.     The  agreement 
is  not  set  out  in  terms,  but  the  plaintiff  undertakes  to 
set  out  its  legal  effect.     It  contains  no  undertaking  to 
retain  and  employ  in  the  manner  alleged,  and  there  is 
DO  eonsideration  for  that  part  of  the  promise.     Suppose 
an  agreement  between  A.  and  B.^  that  the  former  should 
sell  and  deliver  to  the  latter  a  horse  for  50/.,  and  the 
promise  alleged  was,  that,  in  consideration  of  B.  paying 
A.  SOLf  A*  promised  to  deliver  to  B.  a  horse  and  a  §ig. 
Tbst  is  ewctly  this  case ;  the  promise  is  larger  than  the 
coDsklenition.      The  count  being  bad,   the  judgment 
most  be  arrested. 


1847. 

£liDBBT<ni 

Emmbns. 


Mau]4(,  J*  I  also  think  the  plaintiff  has  failed  to 
prove  the  promise  in  the  first  count  in  the  terms  in 
which  it  must  be  understood.  It  states,  that,  in  con- 
sidemtion  that  the  plaintiff,  at  the  request  of  the  com- 
Pviy,  bad  agreed  to  become  the  permanent  attorney 
^Qcl  solicitor  of  the  company,  they,  the  said  company, 
promised  to  retain  and  employ  him  as  such  permanent 
attorney  and  solicitor.  It  then  alleges  that  the  company 
did  in  fact  retain  and  employ  the  plaintiff  as  such  per- 
^'^ent  attorney  and  solicitor;  but  that  the  company, 
disr^rding  their  promise,  refused  to  permit  him  to 
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continue  to  be  or  to  act  as  such  att6rney  and  8olicito~s 
This  must  be  understood  to  mean  a  promjse  to  employ 
the  plaintiff  for  some  certain  time.  But  the  evident 
does  not  support  such  a  promise:  it  does  not  shew 
contract  on  the  part  of  the  company  to  retain  and  empi 
him  as  their  attorney  any  longer  than  they  should  thicn 
proper.  In  fact,  ** permanent  attorney**  means  ^:^ 
more  an  enduring  engagement  than  ^^  standing  counsel." 
That  being  so,  the  defendant  is  entitled  to  a  verdict  as 
to  that  count,  on  non  assumpsit 

I  also  think  that  the  second  count  is  bad,  for  the 
reasons  already  given.  That  count  is  founded  upon  an 
executed  consideration,  which  will  sustain  only  such  a 
promise  as  the  law  will  imply,  {a)  Thus,  if  goods  are 
sold,  or  work  is  done,  without  any  specific  agreement  as 
to  price,  the  law  implies  a  promise  to  pay  so  much  as  the 
goods  or  the  work  may  be  reasonably  worth.  If  the  pro- 
mise is  alleged  beyond  that,  it  is  not  sustainable  in  law. 
Here,  the  count  sets  out  the  agreement  between  the  plain- 
tiff and  the  company,  and  then  states,  that,  inconsiden- 
tion  that  the  plaintiff,  at  the  request  of  the  company,  bad 
prdfaiised  the  company  to  perform  the  same  on  his  part, 
they  promised  the  plaintiff  to  perform  the  same  in  all 
things  on  their  part,  and  to  retain  and  employ  Urn  (the 
plaintiff)  as  suck  attorney  and  solicitor  of  the  said  fwn- 
paiiy^  on  the  terms  aforesaid.  It  is  said  that  that  is  no 
more  than  what  is  implied  from  the  agreement  — a 
reiteration  of  what  had  gone  before.  That,  howeverj  I 
think  is  not  so.  I  do  not  think  the  agreement  amounts 
to  a  contract  to  employ  the  plaintiff  even  for  one  year* 
The  stipulation  for  an  annual  payment  of  100/.  is  merely 


(a)  This  roust  be  understood 
with  reference  to  those  consider- 
ations from  which^  as  in  the 
case  put  by  the  learned  judge, 
the  law  infers  a  precise  promise. 
But.4.  may  declare  that^  in  con- 
aideratioD  that  be  had^  at  the  re- 


quest of  B.,  conferred  a  benefit 
on  C,  B.  promised  him,  J.»  w» 
pay  him  so  much  money,  w  to 
deliver  to  him  a  certain  hori^» 
a  promise  which  would  not  b^ 
implied  by  law  from  such  ex^ 
cuted  consideration. 


10  VICTORIA. 


497 


introduced  in  substitution  foF  a  yearly  bill.     But^  as- 
sumiog  that  the  agreement  does  import  a  promise  to 
employ  the  plaintiff  for  a  year,  it  clearly  does  not  import 
an  undertaking  to  retain  him  as  the  permanent  attorney 
and  solicitor  of  the  company  in  the  way  here  alleged. 
It  is  said  that  two  distinct  breaches  are  alleged,  and  that 
tlie  Terdict  may  be  sustained  as  to  the  one,  or  a  venire  de 
nmjo  awarded.     The  promise,  however,  in  my  opinion 
is  entire,  and  cannot  be  severed.     The  result,  therefore, 
^ould  be,  that,  though  the  plaintiff  had  a  verdict,  the 
badness  of  the  count  would  still  prevent  his  recovering, 
upon  it.     It  is  quite  a  mistake  to  say  that  there  are  two 
breaches.    It  is  true,  that,  after  alleging  that  the  com- 
pany, disregarding  their  agreement  and  promise,  dici 
not  nor  would  continue -to  employ  the  plaintiff  as  such 
attorney  or  solicitor,  the  count  goes  on  —  but,  on  the 
contrary  thereof,  afterwards,  wrongfully  and  without  any 
reasonable  cause,  dismissed  and  discharged  the  plaintiff 
from  such  employment  and  retainer,  and  from  thence 
hitherto  bad  wholly  refused  to  retain  or  employ  him  as 
luch  attorney  and  solicitor,  or  to  pay  him  the  salary 
aforesaid.    That  is  not  properly  a  statement  of  a  breach. 
An  allegaUon  of  a  refusal  to  pay  is  not  necessarily  a 
denial  of  payment.     This,  no  doubt,  is  looking  with 
extreme  nicety  at  the  count ;  but  thai  is  provoked  by 
tbe  argument  that  there  are  two  breaches. 

With  respect  to  the  date  being  laid  under  a  videlicet^ 
Ae  case  of  Parkinson  v.  Whitehead  cannot  be  considered 
of  much  authority,  the  counsel  having,  upon  a  slight 
intimation  of  opinion  on  the  part  of  the  court,  prayed 
Ittve  to  amend. 


1847. 

Eldebton 
Emm  EMS. 


CassswELLy  J.  I  agree  with  the  rest  of  the  court  in 
linking  that  a  verdict  should  be  entered  for  the  de- 
"^ant  on  the  first  count,  and  that  judgment  should  be 
'''ested  on  tbe  second. 

IW  declaration  must  be  understood  in  the  sense  that 
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is  iutendecl  by  the  pinintiif,  and  essential  to  the  main- 
tenance of  his  action,  {a)  The  word  ^^  permanent "  here 
was  intended  to  denote  a  duration  of  time,  and  the  evi- 
dence failed  to  sustain  that  construction. 

The  second  count  begins  with  stating  the  agreemeDt 
It  then  alleges*  that,  in  consideration  that  the  plaintiff, 
at  the  request  of  the  company,  promised  to  perrorm  tbe 
agreement  on  his  part,  the  company  promised  the 
plaintiflTto  perform  the  agreement  on  their  part.  Now, 
it  is  a  well  established  rule,  that,  where  you  rely  upon 
an  executed  consideration,  you  can  only  introduce  such 
a  promise  as  the  law  will  imply,  (b)  The  allegation  of 
request  in  this  case,  can  have  no  effect.  The  whole  con* 
sideration  being  already  exhausted  by  the  mutual  pro- 
mises, it  seems  to  me  that  nothing  is  left  to  sustain  tbe 
subsequent  promise  to  retain  and  employ  the  plaintiff  u 
such  attorney. 

Rule  accordingly,  (r) 


(o)  Ante,  354f.  393. 

(b)  Vide  suprd,  496,  n. 

(c)  Tbe  above  judgment,  so 
far  as  relates  to  the  second 
count,    was  reversed    by    the 


Exchequer  Chamber  in  f,  F. 
1848:  videpo9t,  VoL  V. 

A  writof  error,  retomaUeiii 
parliament,  is  now  (TVwiQf 
vacation,  1848)  pending. 


May  12. 
To  a  declara-       ^he  verdict  having  accordingly  been  entered  for  the 

tion  contain-    plaintiff  on  the  special  pleas  to  the  first  and  second 

mg  two  counts,  and  on  the  plea  of  payment,  and  for  the  d^ 

special  counts  *  i    .^  » 

on  two  different  contracts,  a  count  for  work  and  labour,  and  a  ooont  npoo  n 

account  stated,  tbe  defendant  pleaded,  as  to  the  whole,  non  assumpsit ;  to  tbe 

first  and  second  counts  respectively,  pleas  in  justification ;  and  to  the  fourth,  t  plet 

of  payment. 

The  verdict  was  entered  for  the  defendant  upon  so  much  of  the  issue  on  dod 
assumpsit  as  related  to  the  first,  third,  and  fourth  counts,  and  for  the  plaintiff 
upon  the  special  pleas ;  and  the  court  arrested  judgment  upon  the  second  count) 
in  respect  of  which  a  verdict  had  been*found  for  the  plaintiff  on  non  atsampat 

Held,  that  tbe  defendant  was  entided  to  tbe  general  costs  of  tbe  cause. 

Held,  also,  that  tbe  master  properly  disallowed  tbe  plaintiff  the  expenses  o( 
witnesses  called  by  him  in  support  of,  but  not  ejcclunve^  applicable  to,  the ' 
upon  which  he  was  successful. 
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pon  the  issue  on  non  assumpsit  as  to  the  first, 
I  fourth  counts,  and  the  judgment  arrested  as 
:ond  count,  —  the  master,  in  taxing  the  costs, 
the  defendant  the  general  costs  of  the  cause, 
43/.  for  two  copies  of  the  company's  deed  of 
t«  He  also  declined  to  allow  the  plaintiff  more 
inal  costs  (40^.)  in  respect  of  the  issue  on  which 
eded  at  the  trial,  —  the  witnesses  not  being 
ly  applicable  to  that  issue. 


1847. 
Eldertok 

V, 


rdf  Serjt,  in  Michaelmas  term,  1847>  moved  for 
>i  to  review  the  taxation.  He  submitted,  that, 
i  circumstances,  the  defendant  was  not  entided 
neral  costs  of  the  cause,  relying  upon  James  v. 
I ;  that  the  plaintiff  was  entided  to  the  costs  of 
I  and  evidence  applicable  to  the  issues  upon 
e  succeeded  at  the  trial,  citing  Nicholson  v. 
),  Daniel  v.  Bany  (c),  Harl  v.  CtUbush  (d),  and 
yl  v.  Back  {e) ;  and  that  the  allowance  for  two 
the  deed  of  settlement  was  excessive.  A  rule 
ig  been  granted, 

Serjt.,  and  HughHill^  in  Hilary  terni{g\  1848, 
lause.  In  allowing  the  defendant  the  general 
the  cause,  the  master  has  acted  upon  the  uni- 
actice  of  all  the  courts.  The  plaintiff  has  taken 
by  his  writ.  The  statute  of  Gloucester  (A)  gives 
ihe plaintiff^ oiily  where  he  is  entided  to  damages. 
tute  28  H,  8,  c,  15.5.  1.,  —  which  first  gave 
the  defendant^  —  enacts  that,  "  in  trespass  upon 
ite  of  5  Jiic.  2.  slat.  1.  c.  8.,  debt,  covenant,  de- 


Nov.  4. 


Law  Joum,y  N.  S,, 
I. 

M.  6s  r.  545. 

Law  Jaum,,  N.  S., 
3. 
2kwL  P.  a  456. 


(e)  gM.S^W.  1. 

(g)  The  judges  present  be- 
ings Wilde,  C.  J,,  and  Maule, 
CreseweU,  and  F.  WiUiatw,  JJ. 

(Ji)  6  Bdw.  1.  e.  1. 


1848. 
Jan.  12. 
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tinue,  account,   trespass  on   the  case,   or    upon   any 
statute,  for  any  offence  or  wrong  personal,  immediately 
supposed  to  be  done  by  the  plaintiff,  if  the  plaintif, 
after  the  appearance  of  the  defendant,  be  nonsuited,  or 
a  verdict  pass  against  him,  the   defendant  shall  hare 
judgment  to  recover  his  costs  against  the  plaintiff,  to  be 
assessed  and  taxed  by  the  discretion  of  the  judge  or 
judges  of  the  court  where  such  action  shall  be  com- 
nienced  or   sued ;    and   shall    have   such    process  and 
execution  for  the  recovery  of  the  same  against  the  plain- 
tiff, as  the  plaintiff' should  or  might  have  had  against  the 
defendant,  in  case  judgment  had   been  given  for  tbe 
plaintiff."     Wherever  the  defendant  succeeds  upon  an 
issue  that  goes  to  the  whole  cause  of  action,  he  is  en* 
titled  to  the  general  costs  of  the  cause:    Hart  v.  Cut' 
btish  (a) ;  Frmdcum  v.  Lord  Falmotdh.  [b)     The  case  of 
James  v.  Brook  is  not  reconcilable  with  any  of  the  pre- 
vious authorities,— to  which  the  attention  of  the  learned 
judge  before  whom  that  case  was  argued  (c),  was  not 
called.    It  was  there  contended  that  the  statute  23  H,  8. 
c.  15.  s.  1.  applied  only  where  the  plaintiff  failed  on  dl 
the  causes  of  action ;  and  that  the  defendant  was  entitled 
to  no   costs  if  the  plaintiff  succeeded  on  any  cause  of 
action,  till  the  rule  of  Hilmij  term,  2  IV.  4.  5.  7+:  and 
Norn's  v,  Waldron  (d)   was   cited.     In    his  judgment, 
Erle^  J.,  says :  "  Before  the  statute  of  23  //.  8.,  the  d^ 
fendant  was  not  entitled  to  any  costs.     By  that  statute, 
and  the  4  Jac,  I.  r.  3.,  the  defendant  was  entitled  to 
costs,  in  case  the  plaintiff  was  nonsuited,  or  a  verdict 
found  against  him.     Those  statutes  gave  the  defendant 
no  right  to  costs  where  the  verdict  was  in  part  for  the 


(a)  2  IhfDl.  P.  C.  456. 

(6)  4  DowL  P.  C.  65.  And 
see  Arehbold's  Practice^  8th  ed., 
by  Chitty,  1376 ;  1  Wms.  Saund. 
300  c 


(c)  Mr.  Justice  Erie.  The 
judgment  was  delivered  for  bin 
by  Mr.  Justice  Wightman. 

((/)  2  Sir  H\  Black,  im- 


Elderton 


10  VICTORIA.  •  5ai 

plaintiflP.  By  the  8  &  9  IV.  3.  c.  U.  s.  2.,  the  dePendant  1847. 
became  entitled  to  costs,  if  he  obtained  judgment  on 
(lemarrer;  but  that  has  no  application  here :  therefore, 
iintil  the  rules  of  Hilaty  term,  2  IV.  4.,  and  Hilary  term,  f  umkm. 
\  IF,  4.,  the  defendant  in  such  a  case  as  tliis  was  not 
intitled  to  any  costs.  These  rules,  as  it  appears  to  me, 
[ive  him  only  the  costs  of  the  issues  found  for  him.  By 
he  rale  of  Hilary  ternif  2  W.  4.  r.  I.  5.  74.,  the  plaintiff's 
»sts  upon  issues  on  which  he  has  not  succeeded  are 
akeo  away,  and  the  costs  of  the  issues  found  for  the 
lefendant  are  directed  to  be  deducted  from  the  plaintifTs 
Mts.  Under  this  rule,  the  plaintiff  cannot  claim  the 
X)sts  of  the  cause.  The  rule  of  Hilary  term,  4  fV.  4. 
.7.,  directs,  that,  in  the  case  of  several  issues,  a  verdict 
ind  judgment  shall  pass  at  the  trial  against  either  party 
n  respect  of  the  issues  which  he  has  failed  to  establish, 
ind  that  he  shall  be  liable  to  the  other  party  in  respect 
if  all  costs  occasioned  by  such  issues.  Under  this  rule, 
lie  defendant  can  only  claim  the  costs  of  the  issues  found 
lor  him  at  the  trial."  [F.  Williams^  J.  My  brother 
Erie  means  to  say,  that,  where  the  judgment  is  partially 
Ibr  the  plaintiff,  the  case  is  not  within  the  23  H.  8.  c. 
15.  L  1.]  Clearly  that  is  not  correct.  The  defendant 
is  eatitled  to  the  costs  of  the  cause  where  he  succeeds 
vpoo  any  issue  that  wholly  defeats  the  plaintiff's  claim. 
[IKUef  C.  J.  Your  contention  is,  that,  but  for  the  in- 
troduction of  the  second  count,  the  defendant  would 
luive  had  a  judgment  upon  the  whole  record ;  and  that 
^  plaintiff  is  not  to  be  placed  in  a  better  situation  by 
litTing  put  upon  the  record  a  bad  count]  Precisely  so. 
^y.  Hanks  {a) f  Thornton  v.  Williamson  {b)^  and  Cross 
•  Johnson  (c)  are  also  authorities  to  shew  that  the  dc- 
"ndant  is  entitled  to  the  general  costs  of  the  cause. 


W  3  2 
(6)13 


{a)  3  T.  JR.  654.  (c)  9  B.  ^  C.  6lS.,    4  M. 

Eaat,\9\.  4* /2.  S90. 
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notwithstanding  he  has  not  succeeded  upon  the  entire 
record. 

The  plaintiff  would  only  be  entitled  to  the  costs  of  the 
witnesses  who  were  called  exclusively  in  support  of  those 
issues  upon  which  he  succeeded  at  the  trial :  Lardner 
V.  Dick  {a);  Knight  v.  fVoore  (b);  Crawther  t.  ElwalL{c) 
Here,  the  plaintiff  would  have  incurred  all  these  costs  in 
endeavouring  to  support  the  second  count ;  and  neither 
party  is  entitled  to  the  costs  of  the  issue  thereon: 
Goodburne  ▼.  Bamnum.  (d) 

The  allowance  for  the  two  copies  of  the  deed  of  set- 
tlettient,  —  which  the  defendant  had  notice  to  produce, 
and  to  prove  which  the  plaintiff  had  subpoenaed  a  cleric 
of  the  company,  -^  was  entirely  discretionary  with  the 
master. 


Talfourd^  Seijt.,  in  support  of  his  rule.  The  defeodut 
clearly  is  not  entitled^  under  the  29  H*  8.  c,  15.  i«  U 
to  the  genera)  costs  of  the  cause,  whei*e  he  can  hafe  no 
entire  judgment.  Had  he  pleaded  to  the  first  count  as 
he  did,  and  demurred  to  the  second,  as  be  should  have 
done,  no  doubt  he  would,  by  virtue  of  the  2S  H»  S.c.  15* 
and  the  8  &  9  fT.  3.  c.  1 1.  s.  S.,  have  been  entitled  to  the 
general  costs.  But  having  abstained  from  demurring  to 
the  bad  count,  he  very  properly  incurs  the  penalty  of 
paying  his  own  costs.  James  v.  Brook  is  precisely  in  point 

The  plaintiff  was  clearly  entitled  to  the  costs  of  the 
issues  found  for  him  at  the  trial,  notwithstanding  the 
judgment  was  arrested.  The  infirmity  of  the  count 
does  not  relieve  the  defendant  from  the  payment  of  costs 
occasioned  by  his  false  plea. 


(a)  2  Cr.  S^  M.  S89.,  4 
Tyrwh.  239.,  2  JDoio/.  P.  C. 
333. 

(b)  3  N.  C.  584.,  4  SeoU, 
360.,  5  Dowl.  P.  C.  487. 


(c)  4M.  Sf  W.  71.  Atd 
see  Archbold's  Practice,  8th  ei, 
by  Chitty,  1381. 

{d)  9  Bingk.  667.,  3  If.  ^ 
Scott,  69.,  2  DM/.  P.  C.  206. 
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Tbe  allowance  for  the  copies  of  the  deed  of  settle- 
cot  was  excessive*  Tbe  whole  deed  need  not  have 
:en  copied  ^  and,  at  all  events,  two  copies  were  an- 
icessary. 

Cur.  £ulv»  vtdi. 


1847. 

£liDKIITOll 

Emiaift. 


Wilde,  C*J.,  now  delivered  tbe  opinion  of  tbe  coart# 
Tbe  plaintiff  declared  against  tbe  defendant,  as  secre-» 
ry  of  The  CAurch  qf  England  Life  and  Fire  Assurance 
Vusl  and  Annuity  Company^  in  two  counts,  on  two  dif- 
reat  contracts  to  employ  him  as  attorney  and  solicitor 
I  tbe  company.  There  were  also  counts  for  work  and 
iboori  and  on  an  account  stated. 

Tbe  defendant  pleaded  to  the  whole  declaration,  that 
he  company  did  not  promise ;  and  a  special  plea  to 
he  first  and  second  counts  respectively,  justifying  the 
diicbarge  of  tbe  plaintiff,  —  to  which  there  was  a  repli- 
ntion  de  injurid  ;  and  to  the  third  and  fourth  counts 
tbe  defendant  pleaded  payment  in  satisfaction. 

hX  the  trials  a  verdict  was  found  for  the  plaintiff  on 
tbe  issues  joined  on  the  pleas  to  tbe  first  and  second 
coQDts,  subject  to  a  motion  to  enter  a  verdict  for  the 
defendant  on  the  issue  on  non  assumpsit  as  to  the  first 
count;  and  tbe  verdict  was  for  tbe  defendant  on  the 
pncral  issue  as  to  tbe  third  and  fourth  counts,  and  for 
tbe  plaintiff  on  tbe  special  pleas. 

A  rule  nisi  was  afterwards  obtained  by  tbe  defendant, 
^  enter  a  verdict  for  tbe  defendant  on  tbe  plea  of  non 
*^mpsit  to  tbe  first  count,  and  to  arrest  tbe  judgment 
^  tbe  second  count ;  which  rule  was,  after  argument, 
Qiftde  absolute* 

The  master,  on  taxation  of  costs,  allowed  to  tbe  de- 
indant  the  general  costs  of  tbe  cause,  and  allowed  as 
part  of  them  the  costs  of  two  copies  of  the  deed  of  set- 
iement,  which  was  very  long.  He  also  refused  to  allow 
be  plaintiff  the  costs  of  certain  witnesses  called  by  him 
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in  support  of  the  issue  on  the  special  plea  to  the  first 
count,  on  which  he  succeeded^  because  their  evideno 
was  applicable  to  other  issues  also. 

A  rule  nisi  for  reviewing  the  master's  taxation  wai 
granted,  and  these  points  were  fully  discussed.   As  to  the 
first,  —  which  was  the  most  important, — it  was  con* 
tended  that  the  right  of  the  defendant  to  costs,  depended 
upon  the  statute  23  H.  8.  c.  15.  (extended  to  all  action 
by  the  4  Jac.  1.  c.  S),  which   enacted,  that,  in  certain 
actions,  ^^  if  the  plaintiff,  after  appearance  of  the  de- 
fendant, be  nonsuited,  or  that  any  verdict  happen  tc 
pass  by  lawful  trial  against  the  plaintiff,  the  defendani 
in  every  such  action  shall  have  judgment  to  recover  bis 
costs  against  the  plaintifi,  to  be  assessed  and  taxed  at 
the  discretion  of  the  court,*'  &c. ;  and  that  this  statute 
did  not  entitle  the  defendant  to  costs,  unless  the  verdict 
was  in  his  favour  on  the  whole  record :  whereas,  in  this 
case,  the  verdict  was  in  favour  of  the  plaintiff  on  both 
the  issues  raised  as  to  the  second  count,  upon  which  the 
judgment  was  arrested.     The  case  of  James  v.  Brwki 
decided  by  Erle^  J.,  in  the  Bail  Court,  as  reported  in 
the  Law  Journal  (a),  is  certainly  expressly  in  point: 
and,  if  that  was  rightly  decided,  this  rule  should  be 
made  absolute.     But,  after  mature  consideration,  it  ap- 
pears to  us  that  the  statute  of  23  H.  8.  c.  15.,  as  con- 
strued in  several  cases,  applies,  although  the  defendant 
cannot  have  a  verdict  in  his  favour  on  every  part  of  the 
record.     Thus,  in  Day  v.  Hanks  (i),  in  which  the  de- 
claration contained  two  counts  in  case  for  disturbances 
in  two  distinct  commons,  and  as  to  the  first  the  d^ 
fendant  suffered  judgment  by  default,   and  as  to  the 
second,  took  issue,  and  obtained  a  verdict,  —  the  court 
held,  that,  as  to  that,  the  defendant  was  entitled  to 
judgment  and  his  costs,  although  he  could  not  have  a 


(a)  l6  Law  Joum.,  N.  S.f 
d  B.  166. 


(h)  ST.R.  654. 
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verdict  and  judgment  on  every  part  of  the  record. 
And  in  Thornton  v.  Williamson^  —  an  action  of  trespass 
quare  dausum  Jiregitf  —  the  defendant  pleaded  two  dif- 
ferent rights  of  way,  upon  which  the  plaintiff  took  issue, 
and  new-assigned  exira  viam^  as  to  which  the  defendant 
suffered  judgment  by  default :  at  the  trial,  damages 
were  assessed  on  that  judgment :  the  plaintiff  obtained 
a  verdict  on  the  issue  as  to  one  right  of  way,  and  the 
defendant,  on  the  issue  as  to  the  other: — and  it  was 
held,  that  the  defendant  was  entitled  to  the  genera!  costs 
of  the  cause,  although  it  was  manifest  that  he  had  not 
a  general  Yerdict  in  his  favour,  nor  could  he  have  judg- 
nent  on  every  part  of  the  record.  Cross  v.  Johnson  is 
to  the  same  effect. 

The  attention  of  Mr.  Justice  Erie  does  not  appear  to 
have  been  drawn  to  these  cases,  by  the  counsel  who 
argned  James  v.  Brook.     It  was  assumed  that  the  sta- 
tute, 23  H.  8.  c  15.  did  not  give  the  defendant  costs  in 
sadi  a  case;  and  the  question  was  treated  as  depending 
upon  the  new  rules  as  to  the  allowance  of  costs  upon 
particular  issues  found  for  plaintiff  and  defendant.     But 
ve  think  that  the  statute  does  apply  to  this  case,  which 
differs  from  those  only  in  the  circumstance  —  that,  as  to 
the  second  count,  the  plaintiff  obtained  a  verdict,  and 
judgment  was  arrested  :  but  it  seems  difficult  to  say  upon 
^hat  principle  a  plaintiff  is  to  be  in  a  better  position 
^'here  be  has  obtained  a  verdict  on  an  issue  joined  on  a 
count  80  defective  that  he  can  have  no  judgment,  than 
*here  he  has  judgment  by  default  on  a  good  count,  as 
JnZfcy  V.  Hanks,  {a)    As  far  as  costs  are  concerned,  the 
count  on  which  judgment  was  arrested,  is  removed  out 
of  the  way:  there  is  no  effective  verdict  where  judg- 
ment is  arrested :  and,  although  it  may  be  true  that  the 
defendant  cannot  have  judgment  on  every  part  of  the 


1848. 
Elderton 

V, 
EMlIENi. 


(a)  And  tee  Muddy  and  FUhera  case,  I  Leon.  278. 

?OL.I?.  — CB.  LL 
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record  ;  yet,  upon  the  whole  record,  the  judgment  is 
bis  favour;  and  we  think  the  master  was  right  in  alioi 
ing  him  the  general  costs  of  the  cause. 

As  to  the  issues  found  for  the  plaintiff  on  pleas  to  t 
first,  third,  and  fourth  counts,  the  master  would  r 
allow  the  costs  of  his  witnesses,  because  they  w% 
not  exclusively  applicable  to  those  issues.  The  mast 
was  the  proper  party  to  judge  whether  the  evideoc 
of  the  witnesses  was  exclusively  applicable  to  the  issue 
found  for  the  plaintiff;  and,  as  he  decided  that  it  wa 
not,  the  plaintiff,  not  being  entitled  to  the  general  cost 
of  the  cause,  was  not  entitled  to  have  the  costi  o 
those  witnesses  allowed,  according  to  several  decisions 
Lardner  v.  Dick  (a) ;  Knight  v.  Woore  (b) ;  Crawther  r 
ElwU.  (c) 

The  remaining  point,  viz.  the  allowance  of  the  copie 
of  the  deed,  we  think  was  a  matter  in  the  discredoi 
of  the  master ;  and  we  see  no  reason  for  saying  tba 
the  manner  in  which  he  has  exercised  that  discretioa  i 
in  contravention  of  any  rule  of  law,  or  the  practice  o 
the  court. 

The  rule  for  reviewing  the  master's  taxation,  masl 
therefore,  be  discharged. 

Rule  dischargee 


(a)  2  Cr.  ^  M.  389.,   2 
Dowl.  P.  C.  3S3. 


(6)  3  N.  C.  53^,  4  totf 
360.,  5  Dawk  P.  C.  487. 
(c)  4,M.SfJF.  71. 
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Ex  parte  Thomas  Kinning. 

June  4. 

J'HOMAS  KINNING  was  arrested  on  the  27th  of  Where,  under 

April  by  virtue  of  the  following  warrant  of  com-  *he  8  &  9 

roitment,  under  which  he  was  detained  in  the  custody  ^^  ^ '  ^^ 

of  the  keeper  of  the  debtors'  prison  for  London  and  judge  of  an 

MiddUsex  in  the  city  of  Londofi :  —  inferior  court 

•'  of  record  has, 

"Zofkfolltowit-  upon  proof  of 

"  In  the  sheriff's  court,  London^  Poultry  ^^  a^^y  of 

Compter^  an  inferior  court  of  record  made aoorder 

for  the  recovery  of  debts.  simplidter  for 

«  At  a  court  holden  the  4th  day  of  February,  1847,  Jj^/^^^^^  • 

at  the  Guildhall  of  the  city  of  London^  and  within  instalments, 

the  jurisdiction  of  this  court :  ^®  cannot, 

**  Whereas,   Thomas  Kinning,  of  Fleet  Lane,  Far-  ^^^  -^^^  ^ 

ringdon  Street^  in  the  city  of  London,  on  the  7th  day  of  warrant  of 

December  last,  being  indebted  to   WiUiam  Tatmley,  of  ^!^^^^'^^''^ 

8.  Utile  James  Street^  Gray's  Inn  Lane,  in  the  county  giving  the 

o{  Middlesex,  in  a  sum  not  exceeding  20/.,  besides  costs  <Jebtor  an 

of  suit,  that  is  to  say,  in  the  sum  of  19/.  195.  besides  of  being 

32.  \2s.  6d.,   costs  of  suit,    by  force   of  the  judgment  heard  against 

hereinafter  mentioned,  and  then  being  at  Fleet  Lane,  in  ^\^  granting 
L     .  ...  .         .  of  such  war- 

u^  city  aforesaid,  and  within  the  jurisdiction  of  this  rant 

court,  was  duly  summoned  to  appear  on  the  12th  day  of      Sembk  (by 

December  last,  at  this  court,  to  answer  such  questions  as  ^y^^^  under   ' 

'^ight  be  put  to  him  touching  the  not  having  paid  to  this  statute, 

ihe  said  miliam  Townley  the  sum  of  money  recovered  *"  ^^"^5'  °^ 
•  .  ^  "^  comnutment 

'n  a  certain  judgment  of  this  court  on  the  5th  day  of  upon  non- 

^ecember,  1846;  and  the  said  Thomas  Kinning  having  payment 

cannot  be 
embodied  in 
the  original  order  to  pay, 

.   ^'^liether  there  is  jurisdiction  under  this  statute  to  commit  when  the  defendant 

^  *^t  Rudent  within  the  district,  quare. 
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1847.        appeared  before  me  at  the  time  and  place  aroresaicE! 

■  and  it  thereupon  then  and  there  appearing  to  me,  Is: 

v!L?!!l!      ^^^  admission  of  the  said  Thomas  Kinnirtg,  that  the  sal 
Tliomas  Kinning  had  the  means  of  paying  the  said  del 
and  costs  aforesaid  in  manner  hereinafter  mentioned^ 
did  then  and  there  order  that  the  said  Thomas  Kinnm^ 
should  pay  the  debt  and   costs  aforesaid   to  the  scii 
William  Taaonley^  in  manner  following ;  that  is  to  smy 
the  sum  of  2/.,  part  thereof,  on  the  12th  day  o^  January 
then  next,  and  the  residue  thereof  by  instalments,  on  t/ie 
12th  day  of  every  subsequent  month,  until  the  said  debt 
and  costs  were  fully  paid :  And  whereas,  it  has  this  i&Yf 
at  this  court,  been  duly  proved  before  me  that  the  said 
Thomas  Kinning  has  not  paid  2/.,  the  amount  of  the 
first  instalment,  as  directed  by  the  said  order,  although 
the  time  for  the  payment  thereof  has  elapsed,  and  the 
same  has  been  duly  demanded  of  the  said  Thomas  Kin' 
ning,  and  the  said  Thomas  Kinning  has  been  personally 
served  with  a  copy  of  the  said  order,  and  the  original 
order  was  at  the  same  time  shewn  to  him  ;  but  that  91*^ 
being  the  amount  of  the  said  first  instalment,  is  still  doe 
and  owing  and  unpaid  to  the  said  William  TawnleyfCOHr 
trary  to  the  tenor  and  effect  of  the  said  order :  These  are^ 
therefore,  to  will,  require,  and  authorise  you,  immedi* 
ately  upon  the  receipt  hereof,  or  so  soon  after  as  may  be, 
to  take  into  your  custody  the  body  of  the  said  Ticmas 
Kinningj  and  him  safely  to   convey   to  Her  Majestj*s 
debtors'  prison  for  London  and  Middlesex^  in  the  city 
of  Lotidonj — being  the  common  gaol  wherein  the  debtors 
under  judgment  and  in  execution,  of  the  superior  coorts 
of  justice,  may  be  confined  within  the  city  of  I/mio^ 
being  the  city  in  which  the  said  Thomas  Kinning  hoik 
been  resident^  — and  there  to  deliver  him  to  the  keeper  of 
the  said  prison ;  who  is  hereby  required  and  authorised 
to  receive  the  said  Thomas  Kinning  into  his  custody, 
and  him  safely  to  keep  and  detain  in  the  said  prison. 


KiNNINO. 


10  VICTORIA.  509 

for  the  space  of  forty  days  from  the  time  of  his  arrest  1847. 
under  this  warrant,  or  until  he  shall  be  discharged  out  — 
of  custody  by  leave  of  me.  And  for  so  doing,  this  shall  jf]^?f^ 
be  yoar  sufficient  warrant. 

**.6iven,  under  my  hand  and  seal,  at  the  said  court 
bolden  at  the  Guild/tall  aforesaid,  tliis  4th  day  of 
Febrnny^  1847. 

(Signed)         **  Edward  Bullock^ 
*  <<  Barrister-at-law,  and  judge  of  the  said  court. 

**  To  Uqyd  Stmpson,  serjeant-at-;nace, 

and  to  Thomas  Bttrdon^  keeper  of 

the  debtors'  prison  aforesaid,   or 

his  deputy  there.'' 

PashUffj  on  a  former  day,  obtained  a  habeas  corpus 
to  bring  up  Kinning  to  be  discharged  from  custody,  on 
the  ground  that  the  warrant  of  commitment  had  been 
made  without  jurisdiction,  and  that  it  was  defective  in 
form. 

The  return  having  been  read,  Pashley  now  proceeded 
to  state  his  objections. 

The  question  arises  upon  the  1st,  Srd,  and  4th  sec- 
tions of  the  8  &  9  Vict.  c.  127.  The  1st  section  enacts, 
^  that  if  any  person  is  or  shall  be  indebted  to  any 
other  in  a  sum  not  exceeding  20/.  besides  costs  of  suit, 
by  force  of  any  judgment  obtained,  or  of  any  order  for 
the  payment  thereof,  or  of  any  costs  in  any  court,  which 
judgment  or  order  shall  have  been  obtained  from  any 
<^rt  of  competent  jurisdiction  in  Efigland  (a),  it  shall 


(a)  Here  the  power,  given  100.  is  confined  to  judgments 

^  tbe  commiaiioner  or  the  in*  or  orders  of  some   court  con- 

^'Erior    ooarty    extends    to   all  stituted   or   destroyed  by   the 

judgments  or  orders,  whereas  act.     Where,  therefore,  a  cre- 

^  power  to  proceed  by  way  of  ditor   wishes  to  proceed  in  a 

jodgment-sumroons  under  the  new  county-court  upon  a  judg- 

aew  oooDty-courts    act   (9  &  ment  recovered  in   any   other 

10  Vkt.  e.  95.)  c.  95.  as,  99>  inferior  court,  or  in  any  superior 
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1847.        be  lawful  for  the  creditor  so  having  obtained  a  jud{ 
"  ment  or  order,  to  obtain  a  summons  from  any         _ 

KiNraro.     '"issioner  of  the  court  of  bankruptcy  for  the  district  x 
which  such  debtor  shall  reside  or  be^  or  from  any  cocnti 
of  requests  or  conscience,  or  inferior  court  of  reoa^d 
for  the  recovery  of  debts,  or  other  court  for  the  re«;o- 
very  of  small  debts,  within  the  jurisdiction  of  whicb 
such  debtor  shall  reside  or  bey  having  a  judge  who  shall 
be  either  a  barrister  at  law,  special  pleader,  or  an  at- 
torney who  shall  have  practised  as  an  attorney  for  not 
less  than  ten  years  in  one  of  Her  Majesty's  superior 
courts  of  common  law  at  Westminster^  —  which  sum* 
mons  such  commissioner  of  the  court  of  bankruptcy,  or 
such  court,  shall  be  authorised  and  required  to  grant, 
according   to   the   form   in   schedule  A.  (a)   hereonto 
annexed,  —  upon  the  application  of  such  creditor  by 
petition  or  note  in  writing  according  to  the  form  in 
schedule  B.  hereunto  annexed ;  and  the  debtor,  appear- 
ing before  such  commissioner  or  court  at  the  time  to  be 
appointed  in  such  summons,  shall  be  examined  by  the 
said  commissioner  or  court,  and  shall,  if  the  creditor 
thjnk  fit,  be  interrogated  before  such  commissioner  or 
court,  by  the  creditor  summoning  him,  touching  the 
manner  and  time  of  his  contracting  his  debt,  the  means 
or  prospect  of  payment  he  then  had,  the  property,  or 
*  means  of  payment ^  he  still  hath  or  may  have^  the  disposal 


court,  the  course  is  to  take  out  answer  such  questions  ai  may 

the  ordinary  ten  days  summons  be  put  to  you  touching  the  D0t 

in  an  action  of  debt  upon  the  having  paid  to  A.  B,  of  — — 

judgment.     So,  upon  all  judg-  the  sum  of  £ ^  recofered 

ments  where  prooess  is  issued  in  a  certain  judgment  [or  older] 

into  the  districtof  another  judge,  of  [9et  forth  the  etyker^Aet 

(a)  The  form  of  the  sum-  sufficient  deeeripHmn  of  the  mai 

mons  is  —  that  gave  the  judgment,  or 

'*  You  are  hereby  required  to  the  order], 

appear  before    [set  forth   the  "To  C.  D.  of- 


court's  styUi],   $t  on  "  By  order  of  the  cottit 

the day  of  — -  next,  to  (Signed)  *^  .* 


10  VICTORIA.  611 

be  may  have  made  of  any  property  since  contracting        1847. 

soch  debt;  and  such  creditor  shall  also,  if  such  com-        

mitsioner  or  court  shall  think  fit.  be  examined  by  the  „  P^^ 
said  commissioner  or  court,  touching  bis  claim  against 
tbe  said  debtor,  and  shall,  if  the  debtor  think  fit,  be 
ioterrogated  before  such  commissioner  or  court  by  the 
said  debtor  touching  the  said  claim  against  him ;  and  it 
shall  be  lawful  for  such  commissioner  or  court  to  make 
an  order  on  the  said  debtor,  for  the  payment  of  his  debt 
bj  instalments  or  otherwise ;  and,  in  case  such  debtor 
shall  not  attend  as  required  by  the  said  summons,  and 
shall  not  allege  a  sufficient  excuse  for  not  attending,  or 
shall,  if  attending,  refuse  to  disclose  his  property,  or 
his  transactions  respecting  the  same,  or  respecting  the 
coDtracting  of  the  debt,  or  shall  not  make  answer  thereof 
to  tbe  satisfaction  of  the  commissioner  or  court,  or  shall 
appear  to  such  commissioner  or  court,  to  have  been  guilty 
of  Fraud  in  contracting  tbe  debt,  or  of  having  wilfully 
contracted  it  without  reasonable  prospect  of  being  able 
to  pay  it,  or  of  having  concealed,  or  made  away  with,  his 
property  in  order  to  defeat  his  creditors,  or,  if  he  ap- 
pears to  have  the  means  of  paying  the  same  by  instalments 
or  otherwisef  and  shall  not  pay  the  same  at  such*  times  as 
^ie  commissioner  or  court  shall  order,  or  as  the  court  shall 
^  ordered  in  which  the  original  judgment  shall  have 
kn  obtained  or  order  made,  then,  in  any  of  the  said 
cases,  it  shall  be  lawful  for  such  commissioner,  or  the 
jodge  of  such  court,  to  order  such  debtor  to  be  com- 
ouUed,  for  any  time  not  exceeding  forty  days,  to  the 
c^mon  gaol  wherein  the  debtors  under  judgment  and 

• 

^  execution  of  the  superior  courts  of  justice,  may  be 
Confined  within  the  county,  city,  borough,  or  place  in 
^ich  such  debtor  shall  be  resident "  (a),  &c.    The  Srd  sec- 

(•)  The  8  Ag  Vict,  c  127.  where  the  debtor  when  gum- 
^1.  gives  the  power  of  im-  moned  does  not  attend;  sc- 
l>imuBcnt  ia  seven  casea:  first,      condly,  if  he  refuses  to  disdoae 

LL  4 
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tion  declares  and  enacts  **  that  no  imprisonment  nuder 
this  act  shall  in  anywise  operate  as  satisfaction  or  ex- 
tinguishment of  any  debt  or  demand ;  bat  any  person 


his  property  or  his  transac- 
tions ;  thirdly,  if  his  answers 
are  unsatisfactory ;  fourthly, 
if  he  has  contracted  the  debt 
fraudulently  ;  fifthly,  if  he  has 
contracted  the  debt  without 
reasonable  prospect  of  being 
able  to  pay ;  sixthly,  if  he  has 
concealed  or  made  away  with 
his  property ;  seventhly,  if 
having  the  means  of  payment 
by  instalments  or  otherwise,  he 
is  able  and  has  been  ordered  so 
to  pay  and  has  not  paid. 

The  question  in  the  prin- 
cipal case  arose  upon  the  last  of 
these  provisions.  The  warrant 
shews  that  on  the  12th  of  De- 
cember  it  appeared  to  the  judge 
that  Kinning  had  the  means  of 
paying  the  19^  19^.  debt,  and 
SI.  \2s,  6d,  costs,  by  instal- 
ments of  2/L  per  month;  and 
that  on  the  4th  of  Febnutry  the 
judge,  upon  its  being  **  duly 
proved  "  before  him  that  Kin- 
ning had  not  paid  the  first  in- 
stalment which  became  due  on 
the  12th  of  January,  and  with- 
out proof  or  inquiry  as  to  the 
continuing  ability  of  Kinningy 
made  an  order  for  his  impri- 
sonment for  forty  days.  For 
the  purpose  of  determining 
whether  this  order  was  legal,  it 
was  not  necessary  to  look  fur- 
ther than  the  last  or  seventh 
ground  for  imprisonment.  No 
examination  took  place  after 
the  12  th  of  December,  and  no 
default  of  any  kind  is  alleged 
against  the  defendant  until  the 
12th  of  January,  This  alle- 
gation of  defaiUt  the  debtor 
had  no  opportunity  of  denying 


or   of   excusing.      If  any  of 
the  first  six  grounds  for  com- 
mittal had  occurred  before  te 
12th  of  Deoembery    the  judge 
might  have  made  an  aWlute 
order  for  immediate  impriioii- 
ment.     Whether,    where   the 
judge  has  the  power  of  com- 
mitting absolutely,  he  has  also 
the  power  of  making  a  qualified 
order  of  commitment,   defea- 
sible upon    payment  of  what 
is  justly  due,  is  a  question  to 
which  the  decision  in  Kinningf 
ex  parte,  does  not  appear  to  iq>- 
ply.  If  imprisonment  took  place 
upon   the  nonpayment  of  an 
instalment,  such  imprisonment 
would  be  enforced,  in  respect, 
not  of  the  nonpayment — as  to 
which  the  party  might  hafet 
valid  answer  —  but  of  the  eoa* 
ditionally  and  imperfectly  toih 
doned  prior  act  of  misconduct 
Since  the  decision  of  tfaii 
court  in  iTtni^tii^'s  case,  01107 
of  the  new  county-oourti,  le^ 
ing  under   the  9  Sc  10  FkL 
C.95.  w.  98,  99.  101.  — the 
provisions  of  which,  it  will  be 
seen,  are  nearly  the  same  si 
those  of  the  8  &  9  Vwi,  e.  iS7. 
— ^have  discontinued  in  all  cam 
the  practice  of  making  onkn 
for  the  payment  of  money  I7 
instalments  with  a  committil 
in  case  of  non-payment    Bat 
under  the  first  six  clauses  of 
the  98th  section  of  the  9  & 
10  Fict.  c.  95.  and  under  the 
seventh,  where  the  debtor,  bdng 
of  ability  to  pay,  has  withbeU 
payment  brfore  he  is  sumiDOiKd, 
there  is  a  clear  power  to  omB" 
mit  absolutely ;  and  where  socb 
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imprisoned  under  this  act,  who  shall  have  paid  or  satis- 
fied the  debt  or  demand,  or  the  instalments  thereof 
payable^  and  costs  remaining  due  at  the  time  of  the 


1847. 
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i  power  exists  there  appears  to 
be  nothing  in  the  decision  in 
Unmn^B  case  which  shews 
that  the  jadge  may  not  miti- 
gate the  sentence,  and  allow  the 
debtor  to  atone  for  his  past  mis- 
c«»idQct  by  satisfying  the  cre- 
ditor. If  there  is  no  power  to 
do  tbis,  die  diffieolty  cannot^  it 
is  eonoeiTedy  be  evaded  by  di« 
reetiiig  an  immediate  warrant 
of  oommitmenty  to  lie  some  days 
is  the  office. 

By  the  9  &  10  Fiet.  c.  95. 
i  98.  ^  it  shall  be  lawful  for 
ny  person  wbo  has  obtained 
vkj  unsatisfied  judgment    or 
order  in  any  court  —  held  by 
Tirtoe  of  this  act,  or  under  any 
act  repealed  by  this  act, — for 
tbe  payment  of  any  debt,  or 
dmages,  or  costs,  to  obtain  a 
lUBiBOfiB   from    any    county- 
eonrt  within  the  limits  of  which 
any  odier  party  diall  then  dwell 
or  enry  on  his  business,  such 
vunmoDS  to  be  in  such  form  as 
diatt  be  directed  by  the  rules 
made  for  regulating  the  prac- 
tice of  the  county-courts   as 
herein  provided  (see  Schedule 
to  Rnlee  of  Practice,  No.  32.), 
*nd  to  be   served  personally 
^pon  the  person  to  whom  it  is 
^Uieeled,  requiring  him  to  ap- 
Pesr  at  such  time  as  shall  be 
*^>reeted  by  the  said  rules  (three 
^W  days  before  the  appear- 
^ee  day,  by  Rule  3S.)  to  an- 
swer such  things  as  are  named 
{*ie)  in  such  summons  ;  and  if 
he  iJiall  appear  in  pursuance  of 
^^  summons,  he  may  be  ex- 
amined, upon  oath,  toudhing  bis 
^iMe  nd  efikcts,  and  the  man- 


ner and*  circumstances  under 
which  he  contracted  the  debt  or 
incurred  the  damages  or  lia- 
bility which  is  the  subject  of 
the  action  in  which  judgment 
has  been  obtained  against  him, 
and  as  to  the  means  and  ex- 
pectation he  then  had,  and  as 
to  the  property  and  means  he 
still  hath,  of  discharging  the 
said  debt  or  damages  or  liability, 
and  as  to  the  disposal  he  may 
have  made  of  any  property. 

By  9.  99.  "  if  the  party  so 
summoned,  shall  not  attend,  as 
required  by  such  summons,  and 
shall  not  allege  a  sufficient 
excuse  for  not  attending,  or 
(secondly)  shall,  if  attending, 
refuse  to  be  sworn,  or  to  dis- 
close any  of  the  things  afore- 
said, or  (thirdly)  if  he  shall 
not  make  answer  touching  the 
same  to  the  satisfaction  of 
such  judge,  or  (fourthly)  if  it 
shall  appear  to  such  judge, 
either  upon  the  examination 
of  the  party,  or  by  any  other 
evidence,  that  such  party,  if  a 
defendant,  in  incurring  the 
debt  or  liability  which  is  the 
subject  of  the  action  in  which 
judgment  has  been  obtained, 
has  obtained  credit  from  the 
plaintiff  under  false  pretences, 
or  by  means  of  fraud  or  breach 
of  trust,  or  (fifthly)  has  wil- 
fully contracted  such  debt  or 
liability  without  having  had  at 
the  same  time,  a  reasonable  ex- 
pectation of  being  able  to  pay  or 
discharge  the  same,  or  (sixthly) 
shall  have  made  or  caused  to 
be  made  any  gift,  delivery,  or 
transfer  of   any  property,  or 
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order  of  imprisonment  being  made,  and  all  subsequent 
costs,  shall  (a),  upon  entry  of  such  payment  indorsed  on 
the  order  of  imprisonmenti  signed  by  the  plaintiff  or  bis 
attorney,  be  discharged  out  of  custody  by  l^ave  {a)  of  a 
commissioner  or  judge  of  the  court  in  which  the  order 
of  imprisonment  w&s  made.'*  And  the  4th  section 
enacts  *^  that  the  judge  of  every  court  of  requests  or 
conscience^  and  of  every  inferior  court  of  record  for  tbe 
recovery  of  debts,  and  of  every  other  court  for  the  re- 
covery of  small  debts,  of  which  the  judge  is  a  barrister 
at  law,  or  special  pleader,  or  an  attorney  of  ten  jetn* 
standing  of  one  of  Her  Majesty's  superior  courts  of 
common  law  at  Westminster,  in  which  court  proceed- 
ings  shall  be   had  for  the   recovery  of  any  debt  or 


shall  have  charged,  removed,  or 
concealed  the  same,  with  intent 
to  defraud  his  creditors  or  some 
of  them ;  or  (seventhly)  if 
it  shall  appear  to  the  satisfac- 
tion of  the  judge  of  the  said 
court,  that  the  party  summoned 
has  tl)en  or  has  had  since  the 
judgment  obtained  against  him, 
sufficient  means  or  ability  to 
pay  the  debt,  or  damages,  or 
costs  so  recovered  against  him, 
either  altogether  (meaning  pro- 
bably "  in  one  sum ")  or  hy 
any  instalment  or  instalments 
which  the  court  in  which  the 
judgment  was  obtained,  shall 
have  ordered ;  and  if  he  shall 
refuse  or  neglect  to  pay  the 
same,  as  shall  have  been  so 
ordered,  or  as  shall  be  ordered 
pursuant  to  the  power  herein- 
after provided,  it  shall  be  law- 
ful for  such  judge,  if  he  shall 
diink  fit,  to  order  that  any  such 
party  may  be  committed  to  the 
common  ^ol,  or  house  of  cor- 
rection, of  the  county,  district, 
or  place  in  which  the  party 
summoned  is  reeident,  or  to  any 


prison  which  shall  be  profided 
as  the  prison  of  the  oourt,  kt 
any  period  not  ezoeeding  fisty 
days." 

And  by  #.  101.  "  whm 
the  defendant  in  any  nit 
brought  in  any  coonty-coviy 
shall  have  been  penooaDf 
served  with  the  summooi  t» 
appear,  or  shall  personally  i^ 
pear  at  the  trial  of  the  nrntt 
the  judge,  at  the  hearing  of  the 
cause,  or  at  any  adjodmiacit 
thereof,  if  judgment  shall  te 
given  against  the  defendttt, 
shall  have' the  same  power  td 
authority  of  examining  the  de- 
fendant and  the  plaintiff  tfi 
other  parties  toochingtheieffnl 
things  hereinbefore  mentioiMi 
and  of  committing  the  defendtft 
to  prison,  and  of  makiogK 
order,  as  he  might  have  andfi- 
ercise  under  the  provisions  hfl^* 
inbefore  contained,  in  case  tke 
plaindff  had  obtained  a  mm- 
mens  for  that  purpose,  ate  the 
judgment  obtained." 

(a)  There    appean  to  ke 
some  ambigiiity  in  this 
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Hand  within  the  jurisdiction  of  the  said  court,  shall        1847* 

re  the  like  powers,  in  the  suit  instituted  for  recovery        

sodi  debt  or  demand,  of  examining  the  parties  to  k!LS^  ' 
I  sait,  and,  upon  occasion  of  pronouncing  judgment 
rein,  if  judgment  be  given  for  the  plaintiff,  shall  have 
like  powers  of  further  examining  the  parties,  and, 
the  several  cases  hereinbefore  specified,  of  committing 
defendant  to  prison,  which  he  might  exercise  (have 
trcised)  under  the  provision  hereinbefol*e  contained, 
odgment  for  such  debt  or  demand  had  been  obtained 
bis  court,  and  the  judgment-creditor  had  obtained 
ammons  for  such  defendant  from  the  same  court 
ier  the  act;  and  all  the  provisions  of  this  act  shall 
deemed  to  apply  to  such  case  as  if  such  summons 
I  been  obtained." 

a  a  case  of  this  sort,  where  the  proceeding  is  not 
ording  to  the  course  of  the  common  law,  the  juris* 
lion  ought  to  appear  in  express  and  unequivocal 
ns,  or  by  necessary  inference :  Rex  v.  Eyre  (a).  Rex 
Digger  (A) ;  Christie  v.  Unwin  {c) ;  Brancker  v.  Afoty- 
ur.(rf)  The  jurisdiction  is  not  given  to  every  court 
record,  bnt  only  to  those  courts  in  which  a  barrister 
a  special  pleader,  or  an  attorney  of  a  certain  standing, 
iie  judge.  It  is  not  shewn  in  the  principal  case,  that 
5  judge  was  a  barrister,  pleader,  or  attorney,  at  the 
te  of  the  original  application.  It  is  not  stated  what 
iracter  Mr.  Bullock  filled  at  the  time,  or  where  it 
B  that  the  appearance  took  place.  The  words  of  the 
nrant  "at  the  time  and  place  aforesaid,"  may  refer 

0 

any  one  of  the  three  [leriods,  and  to  any  one  of  the 
ee  places,  which  are  mentioned  in  the  preceding  parts 
the  warrant.  [Coltman^  J.  According  to  the  usual 
;  of  construction,  the  reference  should  be  taken  to  be 

()  2  Sira.  1067.  (d)  ^  M.   S^   Q.   226.,    4 

)  5  B.6i  Aid.  791.  Scott,  N.  R.  753. 

)  11  ja.S(  E.373.,  3  P. 

204. 
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1847.       the  4as^  antecedent  viz.,  the  5th  o(  December.']    Either 

■  that  is  the  date  referred  to,  or  the  reference  b  ambi- 

Ex  parte      ctqous.     The  old  authorities  were  cited  and  recocniscd 
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in  Rex  v.  Wright  (a).     To  the  cases  there  cited  may  be 
added,  2  H.  1,  10  b.  (i) ;  2  Hale,  P.  C.  180. 

It  is  not  stated  in  the  warrant,  that  the  defendant 
appeared  at  a  place  at  which  he  had  been  summoDed  to 
appear,  or  that  he  appeared  in  pursuance  of  any  summmis. 
He  may  have  been  present  accidentally,  or  have  attended 
as  a  witness.  iMatde,  J.  A  summons  would  be  neces- 
sary where  the  judgment  had  been  obtained  in  another 
court :  but,  where  the  judge  is  proceeding  upon  a  judg- 
ment of  the  same  court,  no  process  can  be  necessary 
to  bring  the  defendant  into  court,  as  he  is  there  already.] 

Magistrates  have  no  jurisdiction  to  make  an  order 
of  removal  until  an  application  has  been  made  by  the 
overseers.  In  JVeslon- Rivers  v.  St.  Petej^s,  in  MaA' 
borough  (c),  f/oft,  C.  J.  says,  "  A  complaint  ex  cffido(i) 
from  one  not  concerned,  is  nothing ;  it  may  be  the 
parish  are  willing  to  keep  him."  This  is  cited  and 
recognised  by  Litlledale,  J.,  in  The  Queen  v.  CWferf.W 
Here,  no  application  by  the  original  creditor  is  sbetn. 
IfVilde,  C.  J.,  referred  to  the  case  of  Basten  v.  Carewigii 
where  the  record  of  the  proceedings  of  two  magistrates 
who  had  turned  a  tenant  out  of  possession  under  the 
11  G.  2.  c.  1 9.  s.  1 6.  was  held  to  be  sufficient,  thoogli 
it  did  not  appear  that  they  had  acted  on  the  oath  of  die 
landlord.  Cresswell,  J.  If  there  was  a  power  to  make 
an  original  order  of  commitment,  that  has  not  beeo 
done.]      In  the  case  of  Dempster  v.  PurneU{h),  To' 

(a)  1  A.  Sf  E.  434.,  3  N.Sf  inferred  from  the  report  in  i 

M.  892.  Mod.,  a   compltint  not  bi^ 

(6)  M.  2  H.  7,  fo.  10,  pi.  6.  by  the  parish  officcrt— tf  '^ 

(c)  2  Salk.  492,  493. ;  S.  C.  tra-official  compltint 
Lord  Holt,  510. ;  S.  C.  per  nam,  {e)  \2  A.  6;  E.  I6I. 
Wootton-Riverg  v.  St,  Peter's,  (g)  3  B.  <$•  C.  ftW,  5D.4 
Marlborough,  3  Salk,  254f.;  S.  C.  li.  55H. 

*  per  mm.  R.  v.  Woatton-Rivere,  (h)  3   M.  S;  G.  SI^  ^ 

5  Mod.  149.  Scott,  N.  2L  30. 

(d)  Meaning,  as  it  may  be 


J 
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flalf  C.  J.,  snys:  "  I  take  the  rule  to  be  well  estnblislieil,        184-7. 
bv  the  cnses  of  Moravia  v.  Sloper  {a\  and    Tiilej/  v.        — 
Foxall  (6),  that,  where  it  appears,  ujK)n  the  face  of  the      k!L^.q 
proceedings,    that  the   inferior  court  has  jurisdiction, 
every  intendment  will  be  made  in   order  to  support 
them ;  but  that,  if  it  do  not  so  appear,  or  if  the  point, 
whether  or  not  the  inferior  court  has  jurisdiction,  be 
left  in  doubt,  no  such  intendment  will  be  made.**     The 
wirrant  her^  though  it  states   that  Edtmrd  Bullockf 
the  jodge  of  the  court,  was  a  barrister  on  the  4>th  of 
TAruai-ift  1847,  does  not  shew  that  he  was  so  qualified 
it  the  time  the  proceedings  originated. 

It  does  not  appear  that  this  party  was  summoned  to 
shew  cause  why  he  should  not  be  committed  for  dis- 
obedience of  the  order,  or  that  he  had  any  notice  of  an 
ioteotioQ  so  to  proceed  against  him;   a  fatal  omission 
according  to  the  principle  laid  down  in  The  Queen  v. 
TrnpUman  (<r),  T^e  Queen  v.  Simpson  {d\  The  King  v. 
Beim  (f ),  Capel  v.  Child  (g),  The  Queen  v.  Smith  (h) ; 
nd  the  more  so  as  imprisonment  under  this  act,  does  not 
operate  as  a  satisfaction  or  extinguishment  of  the  debt, 
but  is  strictly  and  solely  penal.     The  necessity  of  such 
sammons,  in  the  case  of  any  one  to  be  affected  by  an  in- 
tended judicial  proceeding,  is  frequently  laid  down.     In 
Tke  King  ▼•  Benn  (^),  the  court  thought  the  issuing  of  a 
warrant  of  distress,  not  grounded  on  a  previous  summons, 
contrary  to  the  first  principles  of  justice,  and  wholly 
illegal    In  Harper  v.  Cair{i)  the  same  rule  was  acted  on, 
the  court  saying,  that  on  summoning  the  party,  **  many 
circQmstances  may  appear  to  shew  that  a  warrant  of  dis- 
^ftts  ought  not  to  be  granted."     There  are  numerous 
'^cent  instances  of  the  judicial  adoption  of  the  same 

(a)  WWe9.  50.  (g)  2   Cr.   S^-  J.    558.,    2 

(*)  WiUef,  688.  TjfTwh.  GSQ. 

(0  1  SaOc  55.  (h)  5  Q.  B.  6l4. 

W  10  Mod.  248, 341,  378.  (0  7  T.  R.  270. 

(0  6  T.  R.  198. 
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1847.        principle.     Painter  v.  Liverpool  Gas  Cojrq)any(a\  Bex 
—        V.  Wilson  (i),  The  Queen  v.  Smithy  clerk  (c),  and  Bme 

KwNma       ^*   ^^^^^'  (^^     [Mflttfe,  J.    The  same  principle  was,  I 
think,  applied,  a  few  years  ago,  even  in  the  case  of  a 
bishop,  who  had  issued,  to  a  vicar,  without  previous 
summons  or  hearing,  a  requisition  to  nominate  a  curate 
with  a  stipend.]     That  was  done  in  the  case  of  the 
Bishop  of  Ltondon,  i*eported  as  Capel  v.  Child^  in  which 
Bayley^    B.,   says  {e\  that  he   *^  knew  of  no  case  io 
which  you  can  have  a  judicial  proceeding  by  which  a 
man  is  to  be  deprived  of  any  portion  of  hb  pn)perty, 
without  having  an  opportunity  of  being  heard."    Here, 
in  a  case  of  personal  liberty,  the  principle  applies  the 
more  strongly.  The  decision  should  not  have  taken  pkoe 
in  his  absence.    The  dictum  of  Alderson^  B.,  in  ExpofU 
Foulkes{g)y  that  the  intention  of  the  act  was,  to  gives 
limited  ca.  sa.^  was  repudiated  by  Patteson^  J.,  upoo  an 
application   made   yesterday   to  the  court  of  QoeenV 
Bench  by  this  party  for  the  relief  now  sought,  {h)  Upon 
that  occasion,  two  questions  were  raised — first,  that  the 
debtor  was  entitled  to  be  summoned  to  shew  cause  whj 
he  should  not  be  committed  —  secondly,  that  it  did  not 
appear  upon  the  face  of  the  warrant  that  the  debtor  was 
resident  within  the  jurisdiction  at  the  time  of  the  com- 
mitment.    Upon  the  first  point,  Lord  Defiman^  C.  Xj 
and  Erle^  J.,  were  of  opinion  that  the  debtor  was  not, 
Patteson^  J.,  and  Coleridge^  J.,  that  he  was,  entitled  to 
be  heard  before  a  commitment.    Upon  the  second  point) 
the  whole  court,   with  the  exception  of  Paitesofh  J-* 
held  that  the  residence  sufficiently  appeared,  —  Lord 
Denmanj  however,  expressing  himself  upon  this  point 
with  doubt  and  hesitation.     The  statute  requires  the 

(a)  3  A.Sf  E.  423.  (c)  2  C.  *  J-  579- 

(6)  3  A.S^  E.  826.  (g)  15  Law  Joum.,  N.S., 

Ic)  5  Q.B.6U.  Exch.  300. 

Id)  1  M.Ss  O.  1.,  1  Scott,  (h)  16  Law  Jowil,  iV.&» 

N.  R.  81.  Q.  B.  257. 
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dge  to  inquire  iuto  the  debtor's  ability,  and  to  exer-        1847. 
se  a  discretion  as  to  the  period  of  imprisonment ;  how        — — 

this  to  be  done  behind  the  back  of  the  party  who      ^*  P 
robably  can  alone  give  such  information  as  will  enable 
le judge  to  form  an  opinion  upon  the  subject? 

The  warrant  is  further  defective,  inasmuch  as  it  does 
otshew  upon  the  face  of  it,  that  Kinning  was,  at  the  time 
r  the  order  of  his  commitment,  resident  within  the  dis- 
riet  of  the  gaol  to  which  he  was  committed :  The  King 
.  The  IfUiabitants  of  North  Curry  (a),  Withoni^  app»j 
nbiiitfs,  resp.  (b)  It  is  true,  he  is  described  as  '^  of 
to  Lane^  Farringdon  Street,  in  the  city  of  London^ 
mthe  7th  oi  Decenibery  1847,  the  date  of  the  summons, 
ind  as  then  being  within  the  jurisdiction  of  the  inferior 
oart:  but  his  continued  residence  there  is  not  to  be  in- 
erwd :  Nepean  v.  Dof  d.  Knight,  (c)  The  summons 
DQSt  be  in  writing,  and  in  the  form  given  by  the  statute. 
[tfildef  C.  J.  He  is  alleged  to  have  been  duly  sum- 
lioned.  In  Rex  v.  Croke  {d\  where  a  statute  required 
I  oertain  notice  to  be  in  writing,  an  order  of  sessions 
^ting  that  due  notice  had  been  given  to  the  party,  was 
^  iDsuf&cient.  But,  in  Rex  v.  Mozely  Woolf{e)y  the 
insertion  of  the  word  "  duly "  by  Abbotty  C.  J.,  pre- 
sented the  judgment  from  being  reversed  on  error,  {g) 
So,  it  is  enough  to  allege  that  a  Jiat  in  bankruptcy  didy 
i^ned,  without  setting  out  all  the  necessary  prelimi- 
naries.] He  also  cited  The  Duke  of  Norfolk's  case  (//), 
^  resolution  of  the  Chancellor  (i)  in  9  E.  4.  fo.  14.  (/), 
&»  V.  Campion  (/),  Serjt.  Whitacre^s  case  (w).   Rex  et 

{a)  ^B.S^C.Q5S.  the    objection   to    the   verdict 

(6)  7  M.  Sf  O.l,,  8  Scott,  grounded  on  the  separation  of 

V.A783.  the  jury. 

(e)  ZM.^W.  894.  {h)  M.  39  H:  6,  fo.  2,  pL  45. 

{d)  Cowp.  26.  (0  i2.  Smington,  BUhop  of 

(e)  1  ChiU.  Rep.  401.  Bath  and  Well*. 
(g)  There  is  no  report  of         (k)  T.  9jE:.  4,  fo.  14,  pLg. 
f  prcKseedingB  in  error,  the  (/)  1  Siderf,  14. 

lendment    having  ^  obviated  (m)  2  Salk.  434« 
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1847.        Jieg.  (or  TJie  City  of  Exeter)  v.  Glide,  {a)     He  advertec 

■  also  to  the  strange  allusion  made  by  Fortescue^J.  (4),  ti 

Ex  parte      ^j^^  second  chapter  of  the  Book  of  Genesis  (c)  in  Dr 

Bentley\   case  (rf),    Christie    v.   Unwin  (^),    CaUer  ▼. 

HallceL  (g) 

■ 

Peiersdotff^  contra.     The  argument  in  support  of  the 
defendant's  discharge  proceeds   upon    the  assumption 
that  this  is  a  penal,  and  not  a  remedial,  process.   By  the 
old  law,  a  creditor  who  had  obtained  a  judgment,  bad 
an  unlimited  power  of  imprisoning  his  debtor.    Here, 
there  is  a  mitigated  power  of  commitment.     There  is  a 
strict  analogy  between  the  proceeding  under  this  act 
and  that  under  the  I  &  2  Vict.  c.  110.  s.  3.,  to  arrest  a 
defendant  who  is  about  to  quit  England,  under  which 
the    capias    issues    upon    an     ex   parte    application 
IfVildcj  C.  J.     There   is  one   remarkable  difference. 
Under  this  act,  the  commitment  is  for  a  certain  time, 
and  subject  to  a  certain  contingency,  at  the  discretioo 
of  the  judge.     There  niay,  therefore,  be  good  reason 
why  the  party  should  be  put  in  a  position  to  shew  the 
circumstances  that  gave  rise  to  the  default]    Under 
the  1  &  2  Vict.  c.  110.,  the  judge  has  a  discretion  to 
exercise  as  to  granting  the  capias  at  all,  and  as  to  the 
amount  for  which  the  defendant  shall  be  held  to  bail* 
iMaule,  J.  Under  that  oct  the  judge  has,  in  terms,  power 
to   proceed  ex  parte.     The  application   supposes  that 
the  party  is  on  the  eve  of  departing  from  the  country. 
The  proceeding  would  be  rendei*ed  nugatory,  if  previous 
notice  to  him  were  required.     Some  inquiry  is  clearly 
necessary  here,  as  to  the  debtor's  means  at  the  time  tb^ 

(a)  4  Mod.  33.,  12  Mod.  (c)  V.  9.  &c. 

27,  251.,  1    Shower,  Comhtrb.  {d)  1    Stra.  557.,  8  ^^ 

197.,  Lord HoU,  I69, 3()4,  4S5.  148. 

(6)  1   Stra.  567.,  8^  Mod.  (c)  II  A.  Sf  E.  37S. 

164.    And  see  Fortescuc  9  Rep.  {g)3Maore9Priv.Cov»C' 

206,  207.  CflW,  28. 
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ptyroent  becomes  due;  whether  that  is  to  beexpariCf  1847. 
or  upon  summons,  is  the  question.]  Here,  it  would  be  — — 
cqnally  nugatory.  llVilde,  C.  J.  It  is  difficult  to  say  ^l^|f 
bow  the  jud/^e  is  to  exercise  a  discretion  as  to  the 
debtor's  ability  to  pay,  if  the  debtor,  who  alone  may 
have  the  means  of  giving  the  requisite  information,  is 
not  to  be  heard.]  The  act  does  not  direct  the  judge 
to  inquire  into  the  circumstances  of  the  debtor  at  differ- 
eot  periods,  {a)  There  appears  to  be  no  provision  for 
m  inquiry  at  each  time  the  debtor  appears.  After  the 
first  examination,  the  functions  of  the  judge  are  minis- 
terial. ICoUmatif  J.  How  often  might  a  man  be  com* 
milted  to  prison  in  case  of  nonpayment?  The  imprison- 
ment does  not  discharge  the  debt ;  it  is  merely  penal.] 
The  party  may  be  discharged  by  leave  of  the  commis- 
sioner or  judge.  ^Mauley  J.  You  say  that  there  is 
no  hardship,  because  a  power  is  given  to  apply  to  the 
oommissioner  or  court  for  a  discharge.  There  may 
be  a  general  power  of  granting  relief.  You  admit 
that  some  further  inquiry  must  precede  the  awarding 
•  warrant  of  commitment.]  Yes.  The  observation  of 
^rsoHf  B.,  in  Foul/ces,  ex  parte^  —  that  the  intention 
of  the  act  was,  to  give  a  limited  ca.  sa,^  —  is  well  founded. 
[Mwfe,  J.  That  dictum  may  be  very  true ;  but,  like 
many  that  are  true,  it  is  not  very  useful.  Tiie  question 
is  as  to  the  extent  of  the  limitation.  The  limitation 
^y  be  such  as  to  include  or  to  exclude  this  case.] 
None  of  tiie  authorities  cited  shews  any  necessity  for  a 
pj^ioos  summons.  Regina  v.  Deiitley  was  a  case  of 
"^amus.  \Pashlejf.  In  Painter  v.  The  Liverpool  Gas 
^Mpanif{b)  a  warrant  of  distress  issued  by  a  magistrate 

(a)   But    under    the    new  pend  or  stay  execution  upon  a 

^tj-courti    act^    9    &    10  judgment  prononncecl,  or  order 

^e.9^.  «.  105.9  the  judge  made^  by  such  judge. 
^,  in  ciK  of  inability  to  pay  (6)  S  A.  6^  E.  433.,  6  N.  S^ 

^  the  part  of  the  debtor,  aos-  M.  736.,  2  Hart.  4  W.  Z^3 

VOL.  IV.  —  C.  B.  M  M 
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1847*        under  a  local  act  for   neglecting  to  pay  gas-rent  ttdms 

demand,  wiihout  a  previous  summons  and  hearing,  wnm 

-^J^  held  to  be  illegal,  though  the  act  was  silent  as  to 

summons  or  hearing.  That  was  the  case  of  an  acti 
and  not  a  mandamus.]  IPetersdorff'  was  then  proce^ 
ing  to  argue  the  objection  as  to  the  residence,  wt^. 
the  court  intimated  that  they  had  a  clear  opin^^ 
against  him  on  the  first  point.] 

Wilde,  C*  J-     Being  informed  of  the  difference  c 
opinion  that  has  existed  between  very  learned  persom 
in  another  court,  upon  the  true  construction  to  be  pui 
•upon  this  statute,  we  have  given  the  subject  our  most 
anxious   consideration ;   and   the   unanimous  result  ut 
which  we  have  arrived,  is,  that  the  return  to  this  writ 
of  habeas  cotyus  is  insufficient  to  warrant  the  detention 
of  the  party,  and  consequently  that  he  must  be  dis- 
charged. 

The  statute  in  question  is,  to  a  considerable  extent, 
penal.  It  gives  a  power  of  awarding  imprisonment  that 
is  not  to  operate  as  satisfaction  or  extinguishment  of  tbe 
debt.  In  the  ordinary  case  of  a  defendant  taken  in 
execution  on  a  ca,  sa,^  the  imprisonment  is  a  satisfac- 
tion (a)  of  the  debt  or  damages.  Here,  however,  ih^ 
power  to  incarcerate  the  debtor  is  simply  used  by  way 
of  coercion ;  and  the  party  is  to  be  subjected  to  an  in** 
prisonment  not  exceeding  (brty  days,  but  varying  within 
that  limit,  according  to  the  circumstances  of  each  parti- 
cular case.  By  the  1st  section  of  the  act,  it  is  enacted 
that  a  party  having  a  sum  not  exceeding  20i,  beside 
costs,  due  to  him  by  virtue  of  any  judgment  or  order 
for  the  payment  of  money  or  costs,  may  summon  bu^^ 

(a)  This  is  a  strong  form  that,  at  common  law^  the  JQ^ 

of  expression  which  appears  to  ment-creditor,  by  imprisoflii^j 

•haTe  been  adopted  by  the  courts  bis   debtor,   is   barred  of  t^ 

for  the  purpose  of  ^dicating  other  remedy  aguntt  hiiD*    j 
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debtor  before  a  commissioner  of  bankrupt,  or  a  judge        1847* 

of  certain  inferior  courts.     Upon  the  appearance  of  the       

debtor,  certain  matters  are  to  be  inquired  into,  one  of     ^  ^ 
which  is  as  to  the  property  or  means  of  payment  pos- 
sessed by  the  debtor ;  and  a  discretion  is  given  to  the 
commissioner  or  judge  as  to  the  time  and  mode  of  pay- 
ment, having  regard  to  the  apparent  means  of  the  party. 
Xhe  statute  also  gives  power  to  the  commissioner  or 
judge  to  commit  the  debtor  to  prison,  for  any  time  not 
exceeding  forty  days,  in  certain  cases,  viz.  where  he 
shall,  without  snflScient  excuse,  neglect  to  attend  the 
sumnioDS)  or  refuse  to  disclose   his   property,  or  to 
iiiswer  the  interrogatories  put  to  him ;  or  shall  appear 
to  have  been  guilty  of  fraud  in  contracting  the  debt,  or 
of  having  wilfully  contracted  it  without  reasonable  pro- 
spect of  being  able  to  pay  it ;  or  of  having  concealed  or 
nuide  away  with  his  property,  in  order  to  defeat  his 
creditors ;  or,  if  he  appears  to  have  the  means  of  pay- 
ing the  debt  by  instalments  or  otherwise,  and  shall  not 
pty  the  same  at  such  times  as  the  commissioner  or  court 
•ball  order,  (a)    The  object  of  the  act  is,  to  give  the 
^itor  an  additional  remedy  against  the  person  of  his 
debtor,  with  -the  view  to  the  punishment  of  fraud.     It 
<lcals  only  with  the  person,  leaving  the  creditor  to  his 
'^Qiedies  against  the  property  of  the  debtor.     The 
poeral  purview  of  the  act  is  opposed  to  the  inhumanity 
of  sending  a  man  to  prison  for  not  paying  where  he  has 
>^  means  of  payment,  but  it  reserves  a  power  of  punish- 
^  ibr  fraud  and  misconduct.     Where  there  are  no 
Present  means  of  payment,  the  commissioner  or  judge 
tttutborised  to  give  time ;  and,  if  the  payments  ordered 
to  be  made,  are  not  made  at  the  time  appointed,  the 
^ommissionef,  or   the  judge   of  the   inferior   court   is 
^^tthorised  Co  commit  for  not  exceeding   forty  days 

« 

:^.  (a)  Fide  infra,  6^7.  {a) 

MM  2 
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1847.        The  learned  judge  in  tliis  case  seems  to  liave  thougU 

■        the  inquiry  as  to  the  debtor's  ability  to  pay  by  instaW 
f  !LE^      ments  or  otherwise,  was  limited  to  an  inquiry,  to  \m 
made  at  the  time  of  making  the  order,  as  to  his  prcc 
bable  future  means  of  payment.     Of  course  it  is  necesrj 
sary,  at  the  outset,  for  the  judge  to  inquire  into  t^ 
present  circumstances  of  the  party,  and  his  probak^ 
future  means.     But  the  future  means  must  always  ^^ 
to  a  certain  degree,  matter  of  speculation:   and  it» 
obvious  that  it  must  be  equally  material  to  ascer^^^ 
his  ability  when   the  day  appointed  for  payment    \^^ 
arrived.      If  time  be  granted,  with  reference  to  whm 
object  is  it  granted?     With  reference,  no  doubt,    to 
the  probable  means  of  the  debtor  at  the  time  men- 
tioned.    Is    there   to   be   any  other  inquiry  into  ti^ 
means   of  the  debtor,   when   he   fails   to  pay  at  the 
time  mentioned  in  the  order?     What  is  to  regulate 
the  judge's  discretion  in  exercising  the  power  to  com* 
mit  ?     Can  it  be  doubted  that  the  party's  means  of 
payment  must  be  one  of  the  essential  points  of  in- 
quiry ?    Is  it  reasonable  to  entertain  an  inquiry  witboot 
giving  the  debtor  himself,  who  alone  may  have  know* 
ledge  on  the  subject,  an  opportunity  of  being  hetrd? 
Many  circumstances  might  arise  to  occasion  the  dis* 
obedience  of  the  order,  such  as  losses,  disappointments 
or  bodily  ailments:    of  all  these  matters  of  excnsep 
the  creditor  may  be  ignorant ;  but  they  are  essential  to 
be  inquired  into,  to  regulate  the  discretion  of  the  judge* 
When,  therefore,  the  statute  distinctly  points  to  an  io* 
quiry  of  some  sort,  it  seems  to  follow  that  the  mode  of 
inquiry  is  to  be  regulated  by  general  principles,  and, 
that  the  party  so  deeply  interested  in  the  result,  sboold 
be  heard.     There  are  certainly  no  words  in  tbe  act 
pointing  to  an  exclusion  of  the  party  from  being  beari 
Common  justice  requires  that  the  party  most  interesiedf 
and  possessing  the  best  means  of  knowledge  ahoald  be 
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examined.    The  party  should  have  notice  of  the  steps        1847. 
intended  to  be  taken  against  him.     The  statute  pointing  ■■ 

to  a  summons  and  hearing  and  examination  in  the  first      ^^  P^® 
itistaoce,  and  to  an  exercise  of  discretion  on  the  part  of 
the  judge  as  to  the  length  of  imprisonment  for  a  failure 
to  obey  the  order ;  and  seeing  that  it  is  based  upon  the 
idea  that  it  is  unjust  to  imprison  a  man  merely  because 
he  is  unable  to  pay ;  I  think,  —  though  with  that  doubt 
and  hesitation  which  one  necessarily  must  feel,  in  coming 
to  a  conclusion  opposed  to  that  of  the  court  of  Queen's 
Bench, — that  the  safest  course  will  be  to  hold  that  he  is 
entitled  to  notice,  and  that  there  should  be  a  summons 
when  the  creditor  asks  for  a  commitment ;  and  conse- 
quently that  the  warrant  in  this  case  is  defective,  and 
the  prisoner  entitled  to  his  discharge. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  With  all 
due  deference  to  the  learned  persons  who  have  enter- 
tained a  ^contrary  opinion,  I  cannot  help  thinking  that 
this  is  a  very  clear  case.  The  act  to  be  done  by  the 
commissioner  or  other  presiding  officer  of  the  inferior 
court,  is  a  judicial,  and  not  a  ministerial  act.  It  there- 
fore follows,  according  to  the  rule  laid  down  in  Har^ 
ptr  Y,  Carr^  and  in  several  other  cases,  that  it  can  only 
i>ke  place  after  opportunity  given  for  both  sides  to 
^  beard.  The  only  argument  which  has  been  suggested 
■or  a  deviation  from  that  universally-acknowledged  prin- 
^V'^  is,  that  it  might  be  inconvenient  to  summon  the 
u^faulter,  inasmuch  as  it  might  operate  as  a  notice  to 
bim  to  abscond.  But  I  do  not  think  that  that  sugges- 
"^can  with  any  propriety  be  applied  to  a  case  under 
^i*  act,  which  is  directed  to  the  recovery  of  debts  of 
^vial  amount;  whereas,  it  might  be  worth  while  for  a 
party  having  notice  that  a  capias  under  the  I  &  2  Vicf. 
^•UO,  is  about  to  issue^  to  expedite  that  proceeding 
^bicb  it  was  the  very  object  of  that  act  to  frustrate. 

M  M   3 
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1847.        Considering  how  highly  penal  are  the  provisions  of  tk^i 

act,  and  that  the  imprisonment,  how  frequently  soe^^ 

vfJ^^  repeated,  operates  as  no  satisfaction  or  extinguishment 
the  debt,  it  seems  to  me  expedient  that  there  should 
no  deviation  from  the  ordinary  principles  which  regul^ 
the  administration  of  justice;  and  that,  in  order*  j 
enable  the  judge  to  exercise  a  discretion,  he  ought  to  b 
made  acquainted  with  all  the  circumstances  of  the  cas^ 
which  can  only  he  done  by  an  examination  of  the  party 
himself. 

Maule,  J.     I  also  think,  upon  the  substantial  ground 
urged,  that  this  party  is  entitled  to  be  discharged  fironi 
custody.     The  proceeding  is  regulated  by  the  8  k  9 
Vici.  c.  127.  s.  I.,  which  gives  power  to  a  commissioner  of 
the  court  of  bankruptcy,  or  a  judge  of  a  court  for  the 
recovery  of  small  debts,  by  a  certain  course,  to  enforce 
judgments  pronounced  in  their  own  or  in  other  courts, 
and  contains  provisions  with  reference  to  the  punish- 
ment of  a  debtor  who  is  guilty  of  fraud,  or  otherwise 
misconducts  himself.    Upon  the  appearance  of  the  debtor 
before  him,  the  commissioner  or  judge  has  power  lo 
examine  him  as  to  the  circumstances  under  which  the 
debt  was  contracted,  and  as  to  his  means  of  paying  it: 
and  the  statute  provides,  that,   ^Mn  case  such  debtor 
shall  not  attend,  as  required  by  the  said  summons,  and 
shall  not  allege  a  sufficient  excuse  for  not  attending,  or 
shall,  if  attending,  refuse  to  disclose  his  property,  or  his 
transactions  respecting  the  same,  or  respecting  the  con- 
tracting of  the  debt,  or  shall  not  make  answer  thereof  to 
the  satisfaction  of  the  commissioner  or  court,  or  shall 
appear  to  such   commissioner  or  court  to  have  been 
guilty  of  fraud  in  contracting  the  debt,  or  of  having 
wilfully  contracted   it  without  reasonable  prospect  <^ 
being  able  to  pay  it,  or  of  having  concealed  or  made 
away  with  bis  property  in  order  to  defeat  his  creditor^ 
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if  he  appears  to  have  the  means  of  paying  the  same        1847. 
instalments  or  otherwise,  and  shall  not  pay  the  same        — — 
wch  times  as  the  commissioner  or  court  shall  order,      ^*  P"*® 
as  the  court  shall  have  ordered  in  which  the  original 
gment  shall  have  been  obtained  or  ord^r  made,  then^ 
loy  of  the  said  cases,  it  shall  be  lawful  for  such  commis- 
ler,  or  the  judge  of  such  court,  to  order  such  debtor 
36  committed  for  any  time  not  exceeding  forty  days," 
The  power  to  commit,  it  appears,  is  to  be  exercised 
y  m  cases  of  fraud  or  delinquency,  —  where  the  party 
;  been  guilty  of  a  criminal  omission  to  do  something 
ich  he  is  morally  bound  to  do,  and  which  be  is  able 
do.     Where  the  party  does  not  appear,  he  may  be 
en  to  be  within  one  of  these  descriptions.     The  non- 
irment  of  a  debt  may  be  a  misfortune  or  an  act  of 
inquency  ;  but  it  is  an  act  of  delinquency  only  in  the 
int  of  the  debtor  being  of  ability  to  pay«     The  party 
der  this  act  is  not  committed,  —  as  under  a  capias  ad 
■iifadendum^  which  is  only  a  mode  of  obtaining  pay- 
iot, — because  he  does  not  pay,  but  because  he  has  been 
ilty  of  conduct  meriting  punishment. (a)    The  effect  of 
t  enactment  is,  that,  if  a  man  fraudulently  omits  to  pay 
Niey  when  he  ought  to  pay  it,  or  commits  some  other 
lud  with  reference  to  the  debt,  he  may  be  punished 
imprisonment  for  any  period  not  exceeding  forty 
Ji,  at  the  discretion  of  the  judge.    The  party  is  charged 
th  misconduct  admitting  of  aggravating  or  mitigating 
cumstances.     Upon  every  principle  of  law  and  justice^ 
is  right  that  the  party  should  have  an  opportunity  of 
ing  beard  before  this  punishment  is  inflicted  upon  him, 
as  is  said  in  Dr.  Bentley's  case,  (b)    Capcl  v.  Child  {c) 

(a)  In  the  case  of  an  order  (h)  1  Stra.  557.»  Fort,  202. 

'  payment  of  a  debt  by  in-  8  iTforf.  148.,   2  Lord  Raym, 

Iments,  the  offence  consists  1334. 

^t  paying,  —  having   the  (c)  2  Tyrwh,  689.,  2  CV.  «Jy 

aai  of  payment,— rat  the  ap-  J,  558. 
Qted  time  or'timea. 

M  M   4 
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J847«        shews  that  the  rule  applies  to  the  case  of  inquiries  bcfi 

ecclesiastical  superiors.     Is   there,   then,   anything 

X  par  e      ^j^j^  ^^^  ^^  ^^j^^  j^  ^^^  ^p  ^  principle  so  generally 

,  blished  ?     It  is  sought  to  trace  an  analogy  between 
proceedings   under   this   statute,  and  those   under       tl 
1  &  2  Vict.  c.  110.     Under  that  statute,  however,  S.t 
to  be  observed,  that  the  debtor  is  not  committed  in  ^^X( 
cution,  but  only  until  he  finds  bail ;  and  the  powe  it-  u 
proceed  ex  parte  is  given  in  terms  that  leave  no  dc^i/J)^ 
Besides,  the  act  gives  a  power  of  appeal,  of  whichi  (/;e 
debtor  may  instantly  avail  himself,  by  applying  to  the 
court  or  to  a  judge,  — a  qualification  which  shews  how 
watchful  the  legislature  is,  when  conferring  a  power  ihtii 
is  in  derogation  of  the  liberty  of  the  subject.     Under 
the  8  &  9  Vict.  c.  127.,  no  appeal  is  given  :  the  party  can 
only  obtain  his  enlargement  by  payment  of  the  debt,  or 
by  effluxion  of  time.     It  is  conceded  that  there  must  be 
a  second  inquiry  h^re,  but  it  insisted  that  it  is  an  ex  parte 
inquiry  only,  (a)     The  words  of  the  act,  however,  being 
words  that  do  not  by  any  means  exclude  the  defendant 
from  being  summoned  and  heard  before  the  judge  to 
.«^hew  cause  why  he  should  not  be  committed,  I  think 
the  general  principle  must  prevail.     Applying,  there- 
fore, the  general  principles  of  law  which  govern  the 
administration  of  justice  to  the  present  case,  it  seems  to 
me  that  the  debtor  is  entitled  to  notice,  and  has  a  right 
to-be  henrd^  before  he  can  be  committed  for  disobedience 
of  the  order. 

Cresswell,  J.  I  am  entirely  of  the  same  opinion. 
It  is  not  necessary  to  say  whether  or  not  the  judge  bis 
power,  in  liie  commencement,  to  direct*  the  debior  to  be 
imprisoned  upon  his  failure  to  obey  the  order.    Strong 

(a)  The  warrant  'does  not  into  the  ability  of  the  ife- 
the\v  even  tn  e.r  parte  inquiry      fendant  to  pay. 
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irgoments  nvould  readily  suggest  themselves  against  the  1847* 

ralidity  of  such  a  form  of  order.     It  is  enough,  how-  — — • 

jver,  to  say  that  he  has  not  done  so  here,     I  think  it  is  *  P*'*® 
impossible  to  sny  that  the  judge  was  not  doing  a  judicial 
act;  and  therefore  the  debtor  had  a  right  to  be  present. 

The  prisoner  was  discharged. 


Shabland  V.  Leipchild. 

May  26. 
A  SSUMPSIT.     The  first  count  of  the  declaration  i,j  assumpsit 

stated,  that  the  defendant  put  up  for  sale  by  public  hy  vendee 

wction  divers   dwelling-houses,   upon   and  subject  to  S^J^-^fof 

^^ain  conditions  of  sale,  and  amongst  others  that  the  delivering  a 

^^dor  would  deliver  an  abstract  of  title  to  the  purchaser,  P^op^  »h- 

'chis  or  her  solicitor,  who  should  examine  the  same  with  ^^  declara-  ' 

oc  original  deeds  at  Chelmsford^  and  would  execute,  at  the  tion  alleged 
*pcnse  of  the  purchaser,  a  proper  conveyance,  &c. ;  that,      *     ^.     ^ 

^  the  sale,  the  plaintiff  was  declared,  and  it  was  agreed  a  condition, 

^Ween  him  and  the  defendant  that  the  plaintitF  should  ^^*'  *^® 

*ome,  the  purchaser,  subject  to  the  said  conditions.  g^Quid  deliver 

hat,  although  a  reasonable  time  had  elapsed  for  the  on  abstract  of 

'fendant's  causing:  to  be  delivered  to  the  plaintiff  an  '*  «  ^  t  e 

o  '  purchaser; 

*siract,  shewing  such  a  good  and  sufficient  title,  as,  and  assigned 

a  breach^  in 

•  nondelivery  of  any  abstract  shewing  such  a  good  and  sufficient  title  as  the 

^intiflTwas,  according  to  the  condition^  entitled  to  require  to  be  shewn. 

Plea,  that^  at  the  time  of  the  making  of  the  promise^  it  was  agreed^  as  part  of 

^  tontracty  that  the  defendant  should   deliver  an  abstract  of  his  title,  com^ 

^*^ng  with  a  deed  of  conveyance  from  A,  to  B,^  dated,  &c  only,  and  should 

"t  be  required  to  furnish  any  other  abstract,  or  go  into  any  previous  title,  &c. 

Beld,  bad,  on  special  demurrer,  as  an  argumentative  and  circuitous  denial  of 

^  eontract  stated  in  the  declaration,  and  amounting  to  nou  assumpsit  only. 
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according  to  the  said  conditions,  the  plaintiff  was  eik«« 
titled  to  require  to  be  shewn  by  the  abstract  therein 
mentioned  as  to  be  delivered  by  the  vendor;  yet  the 
defendant  had  not  caused  to  be  delivered  to  the  piaintifl^ 
or  any  solicitor  of  the  plaintiff,  any'  abstract  shewing 
such  a  good  and  sufficient  title  to  the  dwelling-houses, 

• 

as  the  plaintiff  was,  according  to  the  said  conditions, 
entitled  to  require  to  be  shewn  by  the  abstract  therein 
mentioned  as  to  be  delivered  bv  the  vendor ;  and  diat 
the  defendant,  after  the  making  of  the  said  agreement 
and  promise,  to  wit,  on  &c.,  delivered  to  the  plaintiff,— 
as  and  for  an  abstract  shewing  such  a  good  and  suf- 
ficient title  to  the  dwelling-houses,  as  the  plaintiff  was, 
according  to  the  said  conditions,  entitled  to  require  to 
be  shewn  by  the  abstract  therein  mentioned  as  to  be 
delivered  by  the  vendor,  —  an  abstract  which  did  not 
shew  such  a  good  and  sufficient  title  to  the  dwelling- 
houses,  as,  according  to  the  said  conditions  of  sale,  the 
plaintiff  was  entitled  to  require  to  be  shewn  by  the  ab- 
stract therein  mentioned  as  to  be  delivered  by  the  vendor, 
but  which,  on  the  contrary  thereof^  shewed  a  less  good 
and  less  sufficient  title. 

Plea  —  that,  at  the  time  of  the  making  of  the  said 
promise,  it  was  agreed  between  the  plaintiff  and  the 
defendant,  as  part  of  the  contract  in  the  first  count 
mentioned,  that  the  defendant  should  duly  deliver  ao 
abstract  of  his  title  to  the  dwelling-houses,  commencing 
with  a  certain  deed  of  conveyance  from  H,  Bosawfuty 
Esq.  to  A,  Markwicki  dated  the  24th  of  Aitgusii  1843, 
only,  but  thai  he  the  defendant  should  not  be  required 
to  furnish  any  other  abstract,  and  by  no  means  to  go 
into  any  previous  title,  or  evidence  thereof,  notwith- 
standing the  deeds  or  documents  relating  to  tiie  prior 
title  might  be  mentioned,  and  covenanted  to  be  pro- 
duced, in  any  abstracted  deed.  Averment,  that  the 
defendant  did,  within  a  reasonable  time  iq  that  bebalfj 
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on  the  10th  of  December^  1845)  deliver  to  the 
''s  solicitor  an  abstract  of  the  defendant's  title 
dwelling-houses,  commencing  with  the  said  deed 
eyance,  and  which  abstract  shewed  a  good  and 
it  title  in  that  behalf  to  the  dwelling-houses, 
icing  with  the  said  deed  of  conveyance  —  veri* 


1847. 
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ial  demurrer,  assigning  for  causes,  that  the  plea 
argumentative  traverse;  that  it  ought  to  have 
ed  with  a  special  traverse;  that  it  improperly 
ed  with  a  verification ;  and  that  it  amounted  to 
eral  issue. 
ler  in  demurrer. 


Kk  (with  whom  was  7*.  Jones\  in  support  of  the 
sr.  The  plea  is  bad,  as  being  an  argumentative 
if  a  delivery  by  the  vendor  of  such  an  abstract 
as  mentioned  in  the  declaration ;  and  also  as 
ing  to  non  assumpsit.  The  duty  of  the  vendor 
«f  an  abstract  shewing  a  good  title  to  convey, 
ty  implied  by  law :  Souter  v.  Drake  (a) ;  Doe  d. 
Stanton,  (b)  Under  the  contract  set  out  in  the 
;ion,  therefore,  the  plaintiff  would  have  been 
to  make  out  a  good  title.  The  plea  does  not 
le  contract  as  alleged,  viz.  a  contract  to  deliver 
act  shewing  a  good  title;  but  states  the  contract 
>  deliver  an  abstract  commencing  with  a  certain 
xcloding  all  evidence  of  any  previous  title.  If 
so,  the  defendant  has  not  entered  into  the  con- 
arged  in  the  declaration.  In  Jones  v.  Nanney{c\ 
npsit  for  the  work  and  labour  of  the  plaintiff  as 
rney,  the  defendant  pleaded,  as  to  all  but  90/., 
I  work  and  labour  was  performed  by  the  plain- 

B.  Sf  Ad.  992.  (c)  I  M.SfW.  S33.,  Tyrwh. 

Jf .  4  W.  695.,  TjfrtDh.      Sf  Gr.  634. 
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1847.       tiff  in  endeavouring  to  secure  the  defendant's  retarn  to 
'  parliament  on  two  occasions,  under  an  agreement,  on 

SHABTiAND  ^j^^  ^^^^  occasion,  that  the  piaintifT  should  recdve  do 
LetFCBiu).  remuneration,  but  only  his  disbursements,  and  that  no 
express  contract  was  made  between  the  plaintiff  and 
defendant  on  the  second  occasion,  and  that  90L  was  a 
fair  remuneration  for  the  plaintiff's  services  on  that 
occasion :  and  the  plea  was  held  bad,  on  special  de- 
murrer, as  amounting  to  the  general  issue.  So,  in 
Whitaker  v.  Mason  (n),  where,  to  assumpsit  upon  a  con- 
tract of  sale  of  certain  books  to  the  defendant  under 
certain  special  conditions  set  out  in  the  declaration,  the 
defendant  pleaded  in  bar,  that  the  books  were  sold  to 
him  upon  the  conditions  set  out  in  the  declarauon,  but 
subject  and  according  to  the  usage  and  course  of  deal- 
ing observed  amongst  booksellers  in  London^  bj  whidi 
usage  and  course  of  dealing,  as  stated  in  the  plea,  a 
material  variation  was  made  in  the  terms  of  the  contract 
declared  on,  concluding  with  a  verification; — the  court 
intimated  an  opinion  that  the  plea  would  have  been 
held  bad,  if  specially  demurred. to,  on  the  ground  that 
it  did  not  admic  the  promise,  and  excuse  the  non-pe^ 
formance  of  it,  but,  in  effect,  denied  that  the  promise 
was  ever  made*  So,  here,  the  plea  dues  not  admit  the 
promise,  and  excuse  the  non-performance  of  it;  but,  on 
the  contrary,  it  sets  up  a  contract  materially  varjfiDg 
from  that  alleged  in  the  declaration.  In  Bnud  v.  DaU(i)i 
in  assumpsit  against  the  defendant  as  a  common  carrieri 
to  recover  the  value  of  goods  delivered  to  him  to  be 
taken  care  of  and  safely  carried  by  him,  as  such  carrier, 
in  his  cart,  from  N,  to  B.j  and  there  safely  delivered  bj 
him  for  the  plaintiff*,  but  which,  through  his  negligencff 
were  lost,  —  the  defendant  pleaded,  that,  when  the  d^ 
fendant  received  the  goods,  an  express  condition  and 

(a)  2  N.  C.  350.,  2  Seati,  (b)  2  M.  d^  W.  775. 
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ent  was  made  between  him  and  tlie  phiintifr,  llmt 
ntiflp  should  accompany  the  cart,  and  watch  and 
the  goods  from  being  lost  or  stolen,  but  that  he 
xl  and  refused  so  to  do,  by  reason  whereof,  and 
reason  of  any  negligence  of  the  defendant,  the 
rere  lost:  and  this  plea  was  held  bad,  on  special 
er,  as  amounting  to  the  general  issue.     And  in 

Breeze  (a),  it  is  laid  down,  that,  where  a  plea 
i  the  contract  stated  in  the  declaration,  and  in* 
s  a  new  stipulation  into  it,  it  is  bad  as  amounting 
general  issue,  although,  in  truth,  it  only  sets  out 
ras  the  actual  agreement  between  the  parties. 
•  Hj/de  {b)  will  be  relied  upon  in  support  of  this 
There,  the  declaration  stated,  that,  in  consider- 
lat  the  plaintiff  would  buy  of  the  defendant  a 
t  a  certain  price,  the  defendant  promised  that 
I  sound,  and  averred  as  a  breach  that  she  was 
d.     The  defendant  pleaded,  that  the  mare  was 

a  repository  for  the  sale  of  horses,  to  be  sold 
ng  to  certain  rules,  which  were,  that  ^' a  warranty 
idness  should  remain  in  force  until  noon  of  the 
IT  the  sale,  when  it  would  be  complete,  and  the 
ibiiity  of  the  seller  terminate,  unless  in  the 
me  a  notice  and  certificate  of  unsoundness  were 
^  that  the  sale  took  place  subject  to  the  rules, 
It  the  same  were  agreed  to  by  the  parties ;  and 
ch  notice  and  certificate  were  not  given  within 
e  limited.  The  court  of  Exchequer  held  that  the 
s  good,  and  did  not  amount  to  the  general  issue. 
f  J.  That  case  may  be  sustained  upon  the  ground 
;  plea  admits  the  warranty  and  breach,  but  shews 
5  plaintiflf  is  not  to  have  his  remedy,  unless  he 
nplied  with  the  rules  of  the  establishment] 
B.,  there  says :  **  The  plea  admits  the  contract 


1847. 
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V, 

Leifohilih 
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(b)  8  M.  Si  r.  723. 
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and  the  prohuse,  but  shews  it  to  have  been  made  sub 
ject  to  certain  rules  >^'hich  have  not  been  complied  witb 
What  is  the  meaning  of  those  terms  ?    It  seems  to  m 
to  be  this,  that  the  warranty  shall  be  deemed  to  ha^i 
been  complied  with,  unless  a  notice  and  certi6cate  sbal. 
be  delivered  to  the  vendor  before  twelve  o'clock  at  nooo 
of  the  day  next  after  the  day  of  sale.     That  is  not  a 
denial  of  the  warranty,  but  a  mere  condition  anneied 
to  it.     No  notice  and  certi6cate  were  delivered,  aod 
therefore  the  contract  is  to  be  con^dered  as  complied 
with.     If  the  matter  relating  to  the  notice  bad  beeobf 
way  of  proviso  upon  the  warranty,  it  might  perhip 
have  been  necessary  to  state  it  in  the  declaration ;  botf 
upon  that  point,  I  give*  no  opinion.     It  is  enough  to 
say,  that  every  word  of  this  plea  is  consistent  widithe 
contract  stated  in  the  declaration."     \Maule^  J.  Tie 
court  there  seems  to  have  relied  on  the  fact  of  the  rob 
of  the  repository  not  being  embodied  in  the  contract 
declared  on.    Here,  however,  the  defence  set  up  is  pirt 
of  the  contract.]     It  is  so  alleged  to  be,  in  terms. 


Couch f  in  support  of  the  plea.  Smari  v.  /i^ist 
distinct  authority  to  shew  that  this  plea  is  not  bad  bt 
the  cause  assigned.  There,  as  here,  the  agreemeot 
qualifying  the  contract  declared  on,  and  the  contnct 
itself,  were  alleged  to  have  been  made  simultaneoasljf* 
Alderson,  B.,  says :  "  The  meaning  of  the  plea  is,  ihe^ 
there  was  a  sort  of  conventional  warranty  of  soundness 
and  that  the  warranty  was  to  be  considered  as  complietl 
with,  unless  a  notice  and  certificate  of  unsoundness  veft 
given  within  a  certain  time,  which  was  not  done,  rbat 
is  not  a  denial  of  the  contract  as  alleged  in  the  decltf*^ 
tion."  ICresswellf  J.  I  should  take  the  meaning  of  tbe 
rules  in  that  case  to  be,  that,  in  the  absence  of  a  notice 
and  certificate  of  unsoundness  within  the  time  limitedi 
it  was  to  be  taken  conclusively  between  the  parties  that 
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the  mare  was  sound.     Maulcy  J.  The  decision  proceeds        1 847. 
entirely  on  the  ground  that  the  rules  were  quite  distinct 
froRL  and  collateral  to,  the  contract  declared  on.]     So, 
here,  the  defendant  sets  up  a  collateral  contract,  that,  if    Ljufohild. 
be  delivered  an  abstract  of  title  commencing  from  a 
oertain  time,  the  plaintiff  engaged  not  to  call  upon  him 
to  perform   the   contract  alleged    in    the   declaration. 
[Mauky  J.  That  is  not  quite  so.     The  plea  does  not 
set  up  a  contract,  that,  if  the  defendant  delivered  an 
tbitract  commencing  with  a  particular  lease,  he  should 
be  required  to  do  no  more  :  but  it  alleges  it  to  be  part 
of  the  contract  declared  on,  that  the  defendant  should 
deliver  the  limited  abstract,  and  no  other.    Wilde^  C.  J., 
referred  to  Meyer  v.  Everth  («).]  In  Parker  v.  Palma-  (6), 
tbe  declaration  stated  that  the  defendant  bargained  for 
tod  bought  of  the  plaintiffs  a  quantity  of  Easi  India 
rioci  according   to  the  conditions  of  sale  of  the  East 
bHa  Company,  to  be*  put  up  at  the  next  East  India 
Company's   sale  by  the  proprietoi*s,  if  requhred,  at  a 
certain  price.      The    proof  was,  that,   besides   these 
conditions,   the   rice   was   sold    ^^  per  sample.*'      And 
Mut^  C.  J.,  said  :  "  The  words,   *  per  sample,'  intro- 
duced into  this  contract,  may  be  considered  to  have  the 
suae  effect  as  if  the  seller  had,  in  express  terms,  war- 
tunted  that  the  goods  sold  should  answer  the  description 
of  a  small  parcel  exhibited  at  the  time  of  the  sale.    Now, 
iftbere  had  been  such  an  express  warranty  in  this  case, 
I  ihould  be  of  opinion  that  the  plaintiff  would  not  be 
bonnd  to  set  it  out  in  his  declaration:  for,  he  is  only 
UnukI  to  set  out  the  contract  for  the  breach  of  which 

(a)  4  Campb.  22.     It  ^vas  this  is  not  a  sale  by  sample ; 

%m  held^  that^  wherc^  upon  a  and^  if  the  goods  turn  out  to  be 

ale  of  goods^  the  seller  pro-  of  inferior   quality,    tlie  pur- 

noei  a  sample,  and  represents  chaser's  remedy  is,  by  an  action 

lat  the  bulk  is  of  equal  quality,  on  the  case  for  a  deceitful  re- 

'  there  be  a  sale-note,  which  presentation. 
)ca  not  refer  to  the  sample,  (Jb)  4*  Bi  S<  Aid.  387, 
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1847.  he  declares.  The  words  *  par  sample'  are  not  a  dc- 
^"~"  scription  of  the  comnioility  sold,  but  a  mere  collateral 
SnAOLAiYo  engagement  on  the  part  of  the  seller,  that  it  shall  be  of 
Lbifchild.  a  particular  quality.  The  breach  of  thai  engagemefU  mi/ 
furnish  a  matter  of  defence  to  the  defendant ;  but  the 
plaintiflT  does  not  rely  on  it,  and  need  not  state  it  in  hut 
declaration."  And  in  Sieve/dug  v.  Dutton  (/i),  where,  to 
a  count  upon  a  contract  by  the  defendant  to  receive  i 
certain  quantity  of  wool  from  the  plaintiffs  at  a  ceilain 
price,  the  defendant  pleaded,  that,  at  the  time  of  making 
the  contract,  the  plaintiffs  produced  a  sample,  and  pro- 
mised the  defendant  that  the  bulk  was  equal  in  quality 
and  description  thereto,  but  that  the  wool  when  tendered 
was  found  to  be  of  inferior  quality,  wherefore  the  d^ 
fendant  refused  to  accept  it :  it  was  held,  on  special  de« 
murrer,  that  the  plea  was  not  bad,  as  amounting  to  non 
assumpsit,  inasmuch  as  the  contract  therein  set  up,  was 
not  necessarily  incompatible  with  the  contract  declared 
on.  [^Mauley  J.  There,  the  consideration  for  the  con* 
tract  was  truly  stated  :  the  promise  alleged  was,  to  re- 
ceive from  the  plaintiffs  a  certain  quantity  of  wool,  at  a 
given  price;  and  the  plea  admits  that  the  defendant 
entered  into  a  contract  for  the  purchase  of  wool,  bat 
particularises  it*  There  was  nothing  in  the  plea  that 
was  inconsistent  with  the  contract  declared  on.  Here, 
however,  the  defendant,  in  effect,  says  that  he  did  not 
undertake  to  deliver  an  abstract  of  title.]  He  says 
that,  at  the  same  time  that  he  made  the  promise  d^ 
dared  on  —  {^Maule^  J.  And  as  a  part  of  the  contract]— 
it  was  agreed  that  he  should  do  a  certain  other  thinj 
qualifying  the  promise  to  deliver  an  abstract:  like  lk« 
qualification  accompanying  the  contract  in  Sievekin^  v. 
Dutton,  As  between  these  parties,  the  term  "  contract* 
is  to  be  understood  in  a  more  qualified  sense  than  thit 
implied  by  law. 

(fl)  AnU,  Vol.  III.  p.  SSI. 
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Peacockt  in  reply.  In  Parker  v.  Palmer  and  Sieveking 
f.  Button  the  defendants  were  seeking  to  set  up  the 
contracts  of  the  plaintifis,  not  to  alter  or  vary  their  own. 
Here,  the  plaintiff  is  charging  the  defendant  with  a 
breach  of  his  contract  to  deliver  an  abstract,  which  the 
law  interprets  to  be  a  contract  to  deliver  an  abstract 
shewing  a  good  marketable  title.  The  plea,  in  effect, 
states  that  the  defendant  never  did  enter  into  the  con- 
tract stated  in  the  declaration,  and  therefore  clearly 
amoants  to  non  assumpsit.  It  is  like  a  plea,  —  to  an 
letioD  for  the  breach  of  a  covenant  to  repair,  —  alleging 
that  the  defendant  covenanted  to  keep  the  premises  in 
repair,  damage  by  fire  excepted,  and  that  the  premises 
were  destroyed  by  fire,  (a)  Smart  v.  Hyde  is  the  case 
oTone  contract  pleaded  against  another. 


1847. 

V. 
LbXFOHIIiD. 


Wilde,  C.  J.  I  am  of  opinion  that  the  plea  is  bad, 
ss  being  an  argumentative  denial  of  the  contract  al- 
leged in  the  declaration.  It  is  admitted,  that  the  con- 
dition, that  the  vendor  should  deliver  an  abstract  of 
title  to  the  purchaser,  is  to  be  construed  to  mean  the 
delirery  of  an  abstract  shewing  a  good  title  to  convey. 
Such,  then,  being  the  meaning  of  the  condition  as 
illeged  in  the  declaration,  the  question  is,  whether  the 
plea  is  or  is  not  in  denial  of  the  promise  in  the  declara- 
tioD,  to  deliver  an  abstract  in  the  sense  above  men- 
tioQed.  The  plea  states  that  it  was  part  of  the  contract, 
that  the  defendant  should  deliver  an  abstract  of  his 
tide,  commencing  with  a  deed  of  conveyance  dated  the 
^Miof  August,  184S,  only,  but  that  he  should  not  be 
'paired  to  furnish  any  other  abstract,  or  go  into  any 


(a)  If  the  exception  ap. 
Seated  upon  oyer,  the  defend- 
^  would  be  entitled  to  judg- 
tieat  upon  demorrer,  or  upon 

rOL»  IV.  — CB.  N  N 


an  issue  on  the  destraction  by 
fire,  either  secundum  veredic" 
turn  or  non  obstante  veredicto, 
aa  the  finding  might  be. 


5S8 


TRINITY  TERM, 


]847. 
Lei  FGuiLD* 


prefious  title  ;  r- which  is  saying  iq  effect^  that  he  did 
not  engage  to  deliver  »n  abstract  shewing  it  good  titlei 
but  only  to  deliver  an  abstract  .commeDcing  wiib  the 
deed  referred  to.     If,  therefore,  the  promise  alleged  in 
the  declaration  was  a  promise  to  deliver  an  aktnct 
shewing  i^  good  title  to  the  premises,  that  alleged  iu  the 
plea  is  clearly  inconsistent  with   it,.    It  does  not,  in 
terms,  deny  the  contract  declared  on,  but  it  sets  up 
another  incompatible  contract.     Now,  it  is  a  vdl  knovn 
rule  of  pleading,  that,  if  the  defendant  means  to  desjf 
the  QODtract  declared  on,  he  must  da  so  in  apt  ftnd 
direct  terms,  and  not  argumentatively  and  circuitoudy. 
If  any  of  ^be,  cases  citedy-^wbich^  however,  t  do  not 
admit,  —  have  miscarried  in  this  respect,  tliey  still  Bre 
authorities  for  our  present  deci^iop  ;  for,  they  all  recog- 
nise, and  profess  to  act  upon,  the  general  principle.   It 
is  opt  necessary,  in  declaring  upon  a  contract,  to  set  out 
all  its.  terms;    it  is  enough  to  set.out  tiiose  parts  of 
the  promise,  the.  breach  of  whicli.  is  compiained  of.    In 
Siev^king  v.  DuUoii^  the. declaration  averred  iltiss,  the 
defendant  contracted  to  receive  from  the  plaiatifi  t 
certain  quantity  of  wool.     That  allegation  would /vtMI 
Jacie  embrace  any  desciiption  of  article  that  came  uiultf 
the  general  mercantile  name  of  wool.     It  was,  tberefoKi 
competent  to  the  defendant  to  say  t^  **  True  it  is  I 
bought  a  certain  quantity  of  wool,  but  it  was  wool  oft 
particular  quality  and  description ;  and,  the  wool  joo 
(the  plaintiffs)  tendered  not  being  of  that  quality  and 
description,  I  was  justified  in  declining  to  receive  it*** 
A  plea  to  that  effect  woulc}  not  fal^fy  the  allegatkn* 
So,  in  most  of  the   cases  on  this  subject,  where  the 
pleas  have  been  sustained,  the  defences  set  up,  hiTC 
been  quite  consistent  with  the  contract  alleged  in  the 
declaration.     Here,  the  plea  is  a  denial  of  the  coatract 
declared  oo;>  nol><in  terms,   but  by  the  statement  of 
another  contract  which  is  incbhsistenfe'with  it 
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CoLTMAV,  J.  I  am  of  the  same  opinion.  Here^  a 
clear  and  distinct  part  of  the  contract  as  set  out  in  the 
declaration,  is,  that  the  vendor  (the  defendant)  would 
ddiver  an  abstract  of  title  to  the  purchaser  (the  plain- 
tiff.) The  only  meaning  we  can  assign  to  these  words, 
ii}  that  the  vendor  contracted  to  deliver  to  the  purchaser 
ao  abstract  shewing  a  good  tide  to  convey*  It  is  neces- 
iarjf  so  to  read  the  declaration,  to  entitle  the  plaintiff  to 
maintain  the  action.  The  plea,  setting  up  a  contract 
todelivcTs  not  an  abstract  shewing  a  good  title,  but  only 
to  abstract  commencing  with  a  certain  conveyance,  is  a 
doiid  of  An  essential  part  of  the  contract  stated  in  the 
MiFBtion,  and  fidls  within  the  general  rule  against 
•rgumentative  traverses.  Cases  of  nicety  and  di£Sculty, 
tt  to  what  does  or  does  not  amount  to  a  denial  of  the 
ttotract,  sometimes  arise.  Smart  v.  Hyde  is  a  case  of 
tbit  description.  But  it  appears  to  me  that  the  court 
dKre  arrived  at  a  satbfactory  conclusion.  At  all  events, 
die  general  principle  is  there  recognised.  The  plea  ad- 
nitted  both  the  promise  and  the  breach,  but  set  up  a 
coUatoal  agreement,  whereby  the  plaintiff's  right  to 
■ainlain  an  action  for  the  breach  of  contract,  was  de- 
fatted by  the  non-performance,  on  his  part,  of  a  condi- 
tioQ  fxrecedent.  Without  going  through  the  other  cases 
which  have  been  cited,  it  is  enough  to  say,  that,  in  my 
judgment,  the  present  case  is  free  from  difficulty. 


1847. 
Shabland 

V. 
LlXFOHlLD. 


Mauus,  J.     I  also  think  the  plaintiff  is  entitled  to 

}<idgment,  the  plea  being  an   indirect  and  circuitous 

denial  of  the  contract  alleged  in  the  declaration.     The 

dedaration  alleges  a  contract  to  deliver  an  abstract  of 

the  defendant's  title,  that  is,  an  abstract  shewing  a  good 

tide  to  convey.     The  contract  set. up  in  the  plea, — to 

dbiiver  only  an  abstract  commencing  with  a  deed  of  the 

Mtfi  of  AugMy  184S,  —  appears  to  me  to  be  altogether 
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Sharland 

V, 

Leifohilo. 


inconsistent  with  the  contract  declared  on.  The  de- 
fendant seeks  to  substitute  one  that  differs  as  to  time, 
and  which  also  compels  the  plaintiff  to  accept  a  certain 
deed  as  part  of  the  title.  He  is  setting  up  a  contract 
that  could  not  co-exist  with  that  declared  on ;  it  is, 
therefore,  a  mere  inferential  and  argumentative  denial, 
which,  according  to  the  universally  recognised  priih 
ciple,  is  not  to  be  allowed.  Smart  v.  Hyde  is  a  ve^ 
peculiar  case.  The  parties  appear  to  have  agreed  to  be 
bound  by  a  certain  law  regulating  sales  at  the  repository; 
the  court  of  Exchequer  seem  to  have  relied  on  that  local 
law,  on  the  very  ground  upon  which  we  hold  this  plea 
to  be  bad.  That  case  proceeded  on  the  ground  that 
the  plea  did  not,  either  directly  or  indirectly,  traverse 
that  which  was  alleged  in  the  declaration*  The  cases 
of  Parker  v.  Palmer  and  Sieveking  v.  DuUon  are  free 
from  difficulty.  In  declaring  upon  a  contract  of  sale^ 
the  plaintiff  may  state  the  agreement  on  his  part  with 
the  utmost  generality,  so  as  the  terms  used  comprehend 
all  the  stipulations  which  form  the  consideration  for  the 
defendant's  promise :  but  he  need  not  state  the  whole  of 
the  defendant's  promise ;  it  is  enough  to  state  so  much 
the  breach  of  which  is  complained  of;  but  then  it  roust 
be  stated  with  the  utmost  particularity.  It  is  no  vari- 
ance to  particularise  that  which  is  before  stated  gene- 
rally. All  that  the  two  last-mentioned  cases  decide, 
therefore,  is,  that,  where  a  plaintiff  declares  on  a  contract 
for  the  sale  of  goods,  it  is  no  denial  of  the  contract  to 
plead  that  the  sale  was  subject  to  such  terms  and  con- 
ditions as  were  agreed  upon.  The  present  case,  how- 
ever, is  that  of  a  plain  and  simple  (though  circuitous) 
denial  of  the  contract  alleged  in  the  declaration. 


Cresswell,  J.  I  am  entirely  of  the  same  opioioo* 
Whatever  difficulty  there  may  apparently  be  in  re- 
conciling some  of  the  casesi  there  is  no  doubt  as  to  the 
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where  a  bill  of  discovery  would  lie,  it  would  be  assuming 
one  part  of  the  jurisdiction,  to  the  exclusion  of  an- 
other which  is  essential  to  the  justice  of  the  case.  The 
present  application,  therefore,  is  neither  warranted  by 
authority  nor  supported  by  principle.  It  will  be  for  the 
JQty  to  judge  whether  or  not  the  report  is  garbled,  when 
it  b  laid  before  them. 


1847. 

POWBLL 

Bradbury. 


The  rest  of  the  court  concurring, 


Rule  refused,  (a) 


(a)  Ajid  wee  Eundier.Bemt*     P.  396.;   Bfogg  t.  K^mt^  S 
mt,  4  Bkif^SSTfyl  M»^^     Buigh.  614.,  4  M.  ^  j[>.  433. 


MOBTIMEB  V.  GbLL. 

npO  a  count  in  assumpsit  for  money  paid  by  the 
plaintiff  for  the  use  of  the  defendant  at  his  re- 
quest, the  defendant  pleaded  —  that,  before  the  making 
of  the  promise  in  that  count  mentioned,  the  plaintiff 
bad,  contrary  to  the  statute  passed  in  the  parliament  of 
onr  Iste  sovereign  Lord  George  the  Second,  in  the 
seventh  year  of  his  reign,  intituled  **  An  act  to  prevent 
theinhmous  practice  of  stock-jobbing,"  (a)  and  after  the 
first  dfliy  of  June,  1784,  to  wit,  on  the  6rst  day  of  i/on- 
a»3l^  1846,  n^otiated  the  payment  of,  and  had  paid,  for 
and  m>  account  of  the  defendant,  a  large  sum  of  money, 
to  wit,  the  sum  of  1000/.,  —  being  the  sum  of  money 
io  tbe  said  count  mentioned,  for  certain  differences  by 
the  plaintifi^  for  and  on  the  behalf  of  the  defendant,  bar- 


May  28. 

To  a  count  in 
assumpsit  for 
money  paid 
to  the  de- 
fendant's use, 
the  defendant 
pleaded  that 
tbe  money 
was  paid  for 
difierenoes  on 
time  bargains 
in  the  funds, 
in  violation  of 
the  statute 
7  0. 2.  e.  8. : 
—  Held,  that 
de  infurid 
was  a  good 
replication. 


(a)  .7  CF.  db  c.  8« 
N  N   4 
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POWBLL 

Bradbvbt. 


WiLDEi  C  J.  This  application  is  not  sanctioned  b 
any  of  the  authorities.  To  entitle  a  party  to  call  for  • 
inspection,  I  have  always  understood  that  he  mifst  htf 
a  direct  interest  in  the  document,  or  that  his  opponeii 
must  hold  it  under  some  trust,  express  or  implied.  Tb 
latter  ground  does  not  exist  here ;  and  I  do  not  thiol 
the  plaintiff  has  any  such  interest  as  would  warrant  th 
court  in  granting  this  rule.  The  practice  was  well  settlo 
by  the  case  of  Ratcliffe  v.  Bleasby.  {a)  There,  the  plain 
tiff  and  defendant  being  about  to  enter  into  partnersbii 
together,  a  draft  of  an  agreement  was  prepared  by  tbi 
defendant's  attorney,  which,  having  been  perused  aK 
approved  of  by  the  plaintiff's  attorney,  was  ingrossed 
and  executed  by  the  defendant^  but  waa  not  executed  b; 
the  plaintiff.  The  plaintiff  afterwards  brought  an  adioi 
against  the  plaintiff  for  a  breach  of  the  agreement  fb 
the  partnership,  and  applied  for  leave  to  inspect  in 
copy  the  draft  and  deed.  The  court  refused  the  appli 
cation  as  to  the  deed,  on  the  ground  that  the  plaintifl 
not  having  executed,  had  no  interest  in  it;  but  thr 
allowed  it  as  to  the  draft,  the  plaintiff  having  an  interes 
in  that,  and  the  defendant  holding  it  as  a  trustee  fa 
him.  That  case  was  followed  by  Ronse  v.  jBbmfeii(ij 
which  was  an  action  by  the  owners  of  a  ship  against  i 
broker  employed  by  them  to  procure  a  cargo:  andth 
court  refused  to  give  the  plaintiffs  leave  to  inspect  atf 
take  a  copy  of  a  letter  received  by  the  defendant  from  i 
correspondent  abroad,  as  far  as  it  related  to  the  plaintif'ji 
ship,  although  the  defendant  acted  as  such  broker  at  tk 
time.  I  think  it  behoves  us  not  to  extend  the  nilft  ^ 
bill  of  discovery  stands  upon  a*  very  different  footii^ 
If  this  court,  under  the  idea  of  exercising  an  equitabk 
jurisdiction,  were  to  interfere  in  this  way  in  all 


.  (a)  8  BingK  148.,  10  J.  B. 
Moore,  528. 


(6)  4  Bingk.  599y  "i  >  ^' 
^  P.  884. 
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where  a  bill  of  discovery  would  lie,  it  would  be  assuming 
ooe  part  of  the  jurisdiction,  to  the  exclusion  of  an- 
other which  is  essential  to  the  justice  of  the  case.  The 
present  application,  therefore,  is  neither  warranted  by 
iothority  nor  supported  by  principle.  It  will  be  for  the 
jarj  to  judge  whether  or  not  the  report  is  garbled,  when 
it  b  laid  before  them. 


J1847. 

P0WBLL~ 

e. 

BlUOBURT. 


The  rest  of  the  court  concurring, 


Rule  refused,  (a) 


{a)AadweeEundier.Bemt'     P.  S96. ;  BUkg§  t.  Kmt,  § 
mnt,  4  Bingk.  5Sl,y  I  M» ,  ^     Bin^  6U.,  4  M.  4  i[».  433. 


MOBTIMEB  V.  GbLL. 

'PO  a  count  in  assumpsit  for  money  paid  by  the 
plaintiff  for  the  use  of  the  defendant  at  his  re- 
qoest,  the  defendant  pleaded  —  that,  before  the  making 
of  the  promise  in  that  count  mentioned,  the  plaintiff 
bad,  contrary  to  the  statute  passed  in  the  parliament  of 
our  late  sovereign  Lord  George  the  Second,  in'  the 
tefenth  yearof  his  reign,  intituled  **  An  act  to  prevent 
Aeinhmous  practice  of  stock-jobbing,"  (a)  and  after  the 
fintday  of  June^  1784,  to  wit,  on  the  6rst  day  of  Jan- 
wry,  1846,  negotiated  the  payment  of,  and  had  paid,  for 
sod  m>  account  of  the  defendant,  a  large  sum  of  money, 
to  wit,  the  sum  of  1000/.,  —  being  the  sum  of  money 
in  the  said  count  mentioned,  for  certain  differences  by 
the  plaintiff,  for  and  on  the  behalf  of  the  defendant,  bar- 


May  28. 

To  a  count  in 
assumpsit  for 
money  paid 
to  the  de- 
fendant's use, 
the  defendant 
pleaded  that 
the  money 
was  paid  for 
difierenoes  on 
time  bargains 
in  the  funds, 
in  violation  of 
the  statute 
7  0. 2.  c.  8. : 
—  Held,  that 
de  infurid 
was  a  good 
replication. 


(a)  .7  O.^cS. 
N  N   4 
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1847.        gained  for  and  agreed  to  be  paid  by  the  defendant,  for 
and  on  account  of  certain  unlawful  wagers  and  contracts 
touching  and  relating  to  the  public  funds  and  railways 
Gblu        of  this  kingdom,  in  lieu  and  instead  of  accepting  and 
paying  for  transfers  thereof  to  him  the  defendant  from 
the  vendors  thereof;  and  that  the  said  sum  of  mooejr 
so  alleged  to  have  been  paid  by  the  plaintiff  to  and  for 
the  use  of  the  defendant,  as  in  the  count  mentioned, 
was,  and   each  and  eVery  part  thereof  was,  money  so 
alleged   to  have  been  paid  by  the  plaintiff  for  and  on 
account  of  the  defendant,  as  in  the  introductory  part  of 
the  plea  mentioned  —  verification. 

To  this  plea,  the  plaintiif  replied  iU  injuria. 

Special  demurrer,  assigning  for  causes,  that  the  re- 
plication de  injuria  is,  by  the  rules  of  pleading,  inad- 
missible as  a  traverse  of  the  several  allefrations  contained 
in  the  plea,  as  the  several  facts  therein  stated  do  not 
amount  to  matter  of  excuse,  but  are  a  denial  of  the  facts 
stated  in  the  count,  and  shew,  that,  in  respect  thereof, 
no  cause  of  action  ever  accrued  to  the  plaintiff,  under 
the  circumstances  in  the  plea  stated,  — and  that  the  re^ 
plication  is  in  other  respects  uncertain,  informal,  in* 
sufficient,  &c. 

Joinder  in  demurrer. 

Channell^  Serjt.,  for  the  plaintiff,  prayed  judgment 
He  observed  that  the  case  of  Cooper  v.  Garbett{a)i 
—  where,  to  debt  by  the  payee  against  the  maker  oft 
promissory  note,  the  defendant  pleaded  that  he  was  in- 
duced to  make,  and  did  make,  the  note,  by  means  of 
the  fraud,  covin,  and  misrepresentation  of  the  plaintiff; 
and  de  injurid  was  held  a  good  replication, — removed 
the  only  doubt  that  remained  as  to  the  applicabilitj  of 
the  replication  de  injuria  to  a  plea  of  this  sort.    Tber^ 

(a)  1  2>.  J^  l:^969. 
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Pollock^  C.  B.5  in  delivering  the  judgment  of  the  court,        1847. 
says:  *^  It  has  been  said  that  this  action  is  between  the       — — 
immediate  parties  to  the  suit  [note],  between  whom  an    Mortiiibr 
allegation  of  fraud  is  equivalent  to  saying  that  there  was        Gell. 
DO  binding  contract ;  for  which  the  observations  of  my 
brother  Parkey  in  the  cases  oi Humphreys  v.  O^Connell{a) 
and  Parker  y.  JSiley  (i)  are  referred  to.     In  the  case, 
however,  of  Scott  v.  Chappelow  (c),  the  court  of  Common 
Pleas,  although  they  do  not  expressly  decide  the  point, 
do  not  support  those  dicta :  and  my  brother  Cottman 
expresses  an  opinion,  that,  in  all  cases  where  a  contract 
is  admitted  by  a  party,  but  denied  by  matter  of  law,  the 
replication  de  injuria  may  be  pleaded." 

No  counsel  appearing  to  sustain  the  demurrer,  the 
court  gave 

Judgment  for  the  plaintiff. 

(a)  1  M.   S^   W.  -S70.,    9  (<?)  ^M.SfG.  336.,  5  Scott,  ^ 

iWt  P.  C.  213.  N.  R.  148.,  2  Dotol.  N.  S.  88. 

(6)  SM.SiW.  230. 


Parsons  v.  Gingell. 

May  28. 
JI^EPLEVIN.      The  declaration  stated  that  the  de-  Horses  and 

fendant,  on  the  18th  of  Jidi/,  1846,  at  &c.,  in  a  carriages 
^ftain  stable  there,  took  the  cattle,  goods,  and  chattels,  Hycrj  are  not 
^  ^it,  one  brown  mare,  of  the  plaintiff,  of  the  value,  to  exempted 
*it,  of  15/.,  and  unjustly  detained  the  same,  &c.  forrent.'''"* 

lie  defendant  made  cognisance  as  the  bailiff  of /F. 
^^tinsonj  alleging  that  one  John  Thurkettle,  for  a  long 
^^^  to  wit,  for  the  space  of  one  year,  and  one  quarter  of 
■'lother  year,  next  before,  and  ending  on,  a  certain  day, 
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to  wit,  the  22nd  of  May^  1846,  and  from  tbenoe  until  and 
at  the  said  time  when  &c«,  held  and  enjojfed  the  saic 
stable  in  which  &&,  with  the  appurtenances,  as'  teoai^ 
thereof  to  the  said  IV»  Martinson  by  virtue  of  a  oertaic 
demise  thereof  to  the  said  John  TkurkeMe  theretofb% 
made^  at  and  under  a  certain  yearly  rent,  to  wi^  ^ 
yearly  rent  of  50/*,  payable  quarterly,  on  the  SSnd  q/ 
May '  iccj  in  every  year,  by  even  and  equal  pordooi/ 
and,  because  the  sum  of  50^  of  the  rent  aforesaid,  bt 
the  space  of  one  year  of  the  said  tenancy^  ending  <s 
aforesaid  on  the  22nd  of  Mtn/^  1846,  aforesdd,  and  froo 
thence  until  and  at  the  said  time  when  8u;*  was  due  and 
in  arrear  from  the  said  John  7%tiri(v/^  to  the  said  If* 
Martinson^  he,  the  defendant,  as  baiiiflf  of  the  said  W* 
Marlinsorif  well  acknowledged  the  takii^  of  the  said 
cattle,  goods,  and  chattels  in  the  said  stable  in  wbicb 
&c.,  and  justly  &c,    as*  for,  and  in  the  name  of  a 
distress  for  the  said  rent  so  due  and  in  arrear  to  the 
said  IV.  Martinson  as  aforesaid,  9.q4  wbiph  stiR-reBuuned 
due  and  unpaid — verification,  &c. 

The  plaintiff  pleaded  in  bar  —  that,  before  and  at  the 
time  of  the  making  of  the  distress  in  the  cognisance 
mentioned,  the  stable  in  which  the  cattle,  goods,  and 
chattels  in  the  said  declaration  mentioned,  were  taken, 
was  part  and  parcel  of  certain  stables,  whereof  the 
said  Johfi  Thurkettle  was  the  tenant  and  occupier  b; 
virtue  of  a  certain  demise  thereof  from  the  said  % 
Martinson^  as  in  the  said  cognisance  mentioned ;  thatf 
before  and  at  the  time  of  the  making  of  the  distress  in  the 
cognisance  mentioned,  the  said  John  TkurkeMe  was  t 
common  public  livery  and  bait  stable  keeper,  and  wasosed 
and  accustomed,  in  the  way  of  his  trade  as  such  eommoB 
public  livery  and  bait  stable  keeper  as  aforesaid,  from 
^time  to  time  to  keep,  and  to  take  in  to  keep  and  feed 
and  clean,  all  other  persons'  horses,  and  also,  firom  tine  to 
time,  to  take  in  to  stand,  and  to  take  care  of  and.cleso,  all 
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other  persons'  coaches  and  carriages,  who  were  minded 
to  plaoe  the  same  with  him,  from  time  to  time,  as  such 
common  livery  and  bait  stable  keeper  as  aforesaid,  for 
certain  hire  and  reward  to4iim  therefore  paid ;  and  the 
trsde  and   business  of  su^ch  common  livery  ami   bait 
stible  keeper  as. aforesaid,  then  exercised  and  carried  on 
in  and  upon' the  stable  in  the  said  cognisance  mentioned : 
thtt  all  the  said  persons  so  placing  and  standing  their 
said  carriages,  coaches,  and  horses  with .  the  said  John 
TkwiMe  as  such  common  livery  and  bait  stable  keeper 
18  aforesaid,  were  entitled,  as  of  rights  to  have  and  to 
take  away  off  and   from  the  said  premises,   the  said 
carriages,  coaches,  and  horses,  at,  any  time  such  per- 
sons might  think  fit  and  proper  to  have  and, use  the 
same:  that  it  was  and  is  customary  and  necessary^  and 
sbsolately  requisite  for  the  exercising  and  carrying  on 
of  the  trade  of  a  common  livery  and  bait  stable  keeper 
*s  aforesaid,  so  carried  on  by  the  said  John  ThwkeUl^ 
ui  and  upcm  the  stable  in  the  said  cognisance  mentioned 
tt  aforesaid,  that -such  common  livery  and  bait  stable 
deeper  should  have  the  custody  of,  and  keep,  take,  and 
receive,  from  time  to  time,  the  said  carriages,  coaches, 
sod  horses  as  aforesaid,  in  and  upon  the  said  premises 
wherein  be  exercised  and  carried  on  such  trade  of  a 
common  livery   and  bait'  stable  keeper  as   aforesaid : 
that  the  said  John  ThurkettUy  during  such  his  occupa- 
tion of  the  premises  as  aforesaid,  used   and   followed 
the  said  trade  and  business  of  a  common  livery  and 
bait  stable  keeper  as  aforesaid,  and  used  the  said  pre- 
mises in  bis  said  trade  and  business  as  such  common 
livery  and  bait  stable  keeper  as  aforesaid :  that  there- 
npon   the  plaintiff,  shortly   before   the   taking  of  the 
cattle,  goods,  and  chattels  in  the  declaration  mentioned, 
to  wit,  on  the  15th  of  July^  1846,  sent  and  delivered, 
and  the  said  John  Thurketile  took,  had,  and  received 
from  the  plainti£^  in  the  way  of  his,   the  said  John 


1847. 
Parsoiqi 

V. 
GlNOBIJi. 
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Thw'keftle\  said  trade  and  business  as  aforesaid,  th^  « 
cattle,  goods,  and  chattels  in  the  said  declaration  mei^. 
tioned,   in   and   upon   the  said  stable,  and   the  saim^ 
remained  and  continued  thereon,  to  be  managed  ai^cj 
dealt  with  by  the  said  John  Thwkettle  in  the  way  of  his^ 
the  said  John  ThurJcettys  trade  and  business  as  afore. 
said,  and  not  otherwise,  or  for  any  other  purpose  what- 
ever, from  thence  and  until  the  making  and  levying  of 
the  distress  in   the  said  cognisance  mentioned;  of  all 
which  said  premises  the  said  W.  Martinson  had  notice: 
and  that,  whilst  the  said  cattle,  goods,  and  chattels  were 
in  and  upon  the  said  stable,  for  the  purposes  and  for 
the  causes  aforesaid,  in  the  way  of  his,  the  said  Jdn 
Thurkettle^Sy  trade  and  business  as  aforesaid,  the  de- 
fendant, to  wit,  at  the  said  time  when  &c.,  of  his  own 
wrong,  seized  and  took  away  the  said  cattle,  goods,  and 
chattels,  as  a  distress  for  rent  due  to  the  said  W.  Mar' 
tinson  from  the  said  John  Thurkeillef  and   afterwards 
unjustly  detained  the  said  cattle,  goods,  and  chattels, 
against  sureties  and  pledges,  until  &c.,  in  manner  and 
form   as  the   plaintiff  had   above   thereof  complained 
against  him  — verification,  and  prayer  of  judgment. 

Special    demurrer,    assigning   for    causes,   amongst 
others,  that,  although  the  plea  was  founded  upon  a  sup- 
posed exemption  from  distress  for  rent  in  arrear,  of  the 
goods  and  chattels  in  the  declaration  and  cognisance 
mentioned,    vet   it  set   forth    or   shewed    no   sufficient 
ground  of  exemption  whatever,  there  being  no  such  ex- 
emption   in    favour   of  livery  and  bait   stable  keepers 
known  to,  or  recognised  by,  law;  and  that  the  plea  was 
further  defective  in  this,  that  there  was  nothing  in  the 
pleadings  any  where  distinctly  or  clearly  tO'  shew  that 
the  goods  and  chattels  distrained  upon  were,  in  whole 
or  in  part,  goods    and  chattels   which,  admitting  the 
exemption  to  exist,  could  possibly  fall  within  it,  inas- 
much as  there  was  no  where  in  the  plea  any  positive 
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description  of  the  nature,  quality,  or  kind  of  the  said 
goods  and  chattels,  the  same  being  laid  under  a  videlicet^ 
and  therefore  might  have  been  horses  or  carriages,  or  any 
tiling  else  different  therefrom,  and  that,  if  the  plaintiff 
meant  to  rely  upon  the  fact  that  the  said  cattle,  goods, 
Md  chattels  were  horses  and  carriages,  which,  at  the 
said  time  when  &&,  had  been  delivered  to,  and  were 
then  in  and  upon  the  stables  of,  the  said  John  Tliurkettle^ 
as  a  livery  and  bait  stable  keeper,  to  be  dealt  with  by 
him  in  the  way  of  his  trade,  it  should  have  been  more 
positively  and  distinctly  averred  in  the  plea,  that  the 
said  cattlcy  goods^   and   chattels   were  carriages   and 
horses,  or  a  carriage  and  horse,  or  a  horse,  falling  within 
such  supposed  exemption. 
Joinder  in  demurrer. 


1847. 
Parsons 

GiNGELL. 


r 

r 
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Ckannellj  Serjt.  (with  whom  was  Bramwelt),  in  sup- 
port oFthe  demurrer.     The  question  is,  whether,  under 
the  circumstances  stated  in  the  plea  in  bar,  the  horse  of 
the  plaintiff  was  exempt  from  distress  by  the  landlord 
ibr  rent  in  arrear.     The  special  allegations  introduced 
into  the  plea,  as  to  the  tenant  being  a  '*  common  and 
poblic"  livery  and  bait  stable  keeper,  and  as  to  the 
OHxle  of  conducting  the  business,  in  no  degree  affect 
^e  question :  a  livery-stable  keeper  is  not  subject  to 
^  liabilities,  or  entitled  to  the  privileges,  of  an  inn- 
l^eeper  or  of  a  common  carrier.     Unless  there  be  a  dis- 
tinction between  the  case  of  a  horse  standing  at  livery, 
and  that  of  a  carriage,  the  point  is  decided  by  Francis  v. 
^yalt  (a)f  where  it  was  held,  that  a  carriage  standing 
"t  livery,  is  distrainable  for  rent  by  the  lessor  of  the 
Pi^mises.    Lord  Kenyon^  observing  upon  that  case  in 
^^on  V.  Falkner  (4),  says :  "  The  question  was,  whe- 


^  (a)  3  Bwrr.  14^.,  1  Sir  W* 
*ie.488. 


(6)  4  T.  B.  567. 


550 


TRJNITY  TERM, 


1847. 

PABflONS 

V, 
GiNOKLLi 


ther  a  livery-stable  kee})er  had  tbe  same  priTUege  as  ■ 
common  inn,  so  as  to  protect  a  carriage  standing  at 
livery  :  tiie  court  thought  that  the  same  reason  did  noi 
exist  in  both  cases»  and  therefore  that  the  prhrtiege  o- 
the  common  inn  should  not  be  extended  to  a  iivefj^ 
stable/'      The  general  right  of  the  landlord  to  distrain 
for  rent,  is  subject  to  certain  exceptions.     Lord  Cokm 
speaking  of  what  may  be  taken,  and  what  not,  says  (0) 
'^  1.  ,It  must  be  of  a  thing  whereof  a  valuable  proper^ 
is  in  somebody ;  and  therefore  dogs,  bucks,  does,  ooniei^ 
and  the  like,  that  Brejene  naiura,  cannot  be  distrained 
2.  Although  it  be  of  valuable  property,  as  a  horsey  &Ci, 
yet,  when  a  man  or  woman  is  riding  on  htm,  or  an  sie 
in  a  man's  hand  cutting  of  >YOody  and  the  like,  tiief 
are  for  that  time  privileged,  and  cannot  be:distniiD6(L 
S.  Valuable  things  shall  not  be  distrained  for  rent,  for 
benefit  and  maintenance  of  trades,  which  by  conseqoent 
are  for  the  comippn  wealth,  and  are  there  by  authoriqr 
of  law ;    as,;  a  horse  in  a  smith's  shop  shall  not  be  dii- 
trained  for  rent:  issuing  out  of  the  shop,  nor  the  hone 
&c.  in  the  hostry(6),  nor  the  materials  in  the  wesvei's 
shop  for  making  of  cloth,  nor  doth  or  garments  in  a 
tailor's  shop,  nor  sacks  of  com  or  meal  in  a  mill,  nor  is 
a  market,  nor  any  thing  distrained  for  damage  ftusA^ 
for  it  is  in  custody  of  the  law,    and    the   likV  &iC. 
&c.    These,  and  other,  exceptions  from  distress,  are  wk 
ticed  in  Simpson  v.  Hartopp{c)j  where   fVUks^  €•  J^ 
says :  ^^  Things  sent  or  delivered  to  a  person  exerdas^ 
a  trade,  to  be  carried,  wrought,  or  fnanufactured  in  tbe 
way  of  his  trade,    as  a  horse   in   a  smith's  shop(«^ 
materials  sent  to  a  weaver,  or  cloth  to  a  tailor  to  be 
made  up,  are  privileged,  for  the  sake  of  .ti'ade  and  com- 


(a)  Co.  Liti.  47-  a. 

(6)  Baited  in  an  inn  or  hos- 
tery^  Bro.  Abr.  tit^  DUtrest, 
pi.  57«j  citing  (a  dictum  of 


Briany  C.J.   in)  J7.  22  £.4, 
fo.  22,  pi.  15  ;  and  aee  lfqr>- 
Ed».  2.  pp.  556j  557. 
(e)  WiUu,  612. 
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meroe,  which  could  liot  be  carried  on   if  such  things 
under  lhei»tt  circumstances,  could  be  distrained  for  rent 
due  from  the  person  in  whose  custody  they  are : "  and 
in  Gubaui'U  v.  Hwit  (a),  it  was  agreed  per  cur.  ''  tliat 
goods  delivered  to  any  person  exercising  a  public  trade 
or  einploymeoti  to  be  carried,  wrought,  or  managed  in 
titt  way  of  his  trade  or  employ,  are  for  that  time  under 
>^;al  prpleotion^  and  privileged  from  distress  for  rent." 
^eno9f  B*,  in  MuspraU  v.  Gregoryy  referring  to  the 
case  io  Wiflei^  says  {b\ :  <^  In  Simpson  v.  Hariopp,  the 
vord  ^managed'  appears  to  be  used  as  synonymous 
with  '  numafactured.'    But  that  is  too  limited  a  sense 
of  the  expression ;  for,  the  courts  have  held  that  goods 
stnt  to  a  factor  by  a  merchant,  are  privileged  from  dis- 
^ftBs,  under  this  head.      I  think,    therefore,  that  it 
^teitds  both  totbe  working  up  of  goods  from  their  un- 
vroiighi  state  into  a  new  form,  as  a  manufacturer,  and 
alio  to  the  dealing  with  the  goods  as  articles  of  trade, 
H)  their- original  or  their  wrought  state  as  articles  of 
^nuDerccy  us  a  factor.     And  the  true  principle  seems 
^  be,,  thai,  where,  in  order  to  the  exercising  such  a 
(Miblic  trade  at  the   place  in  question,  it  is   necessary 
^t  the  goods  should  be  delivered  into  the  custody  of 
the  person  carrying  it  on  there,  the  law,  in  considera- 
tion of  the  benefit  which    the  commonwealth   derives 
fttMD  the  carrying  on  of  the  trade,  protects  from  dis- 
^'^  the  goods  so  delivered."    Here,  the  hoi'se  in  ques- 
"on  was  not    *^  managed "   in  the  sense  used  in  this 
wAoitbn,     A  livery-stable  keeper  has  not,  by  law,  a 
"^'for  the  keep  of  horses  left  wiili  him  (c),  as  an  inn- 
I^^Beper  has.  (d)     And  in-  Adams  v.  Grane  {e\  where  it 
^^  held  that  coods  sent  to  an  auctioneer  to  be  sold  on 


(ft)  I  SaUu  5U6. 

{h)  XM.SfW.  645.,  Tytwh. 
4  Or.  i086.»  9  GaJe  Each. 
]^';  S,  C^  in  error,  S  Jf.  * 


(c)  See  Wallace  v.  Woodgate^ 
12.  A  M.  193. 

(d)  See  Yorke  v.  Orenaugh, 
S  £4.  Matfm.  86U 

(e)  laSfM.  880. 
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premises  occupied  by  him,  are  privileged  from 
for  rent,  the  exemption  is  put  solely  on  the  ground 
the  interest  of  the  public  and  the  convenience  of  trac 
—  arguments  which  have  no  application  to  this 


Pickerings  contra,  (a)  The  horse  in  question  fiO 
within  the  second  class  of  exemptions  mentioned  b] 
IVtlles^  C.  J.,  in  Simpson  v.  Hartopp^  viz,,  •*  Things  de- 
livered to  a  person  exercising  a  public  trade,  to  be 
carried,  wrought,  worked  up,  or  managed  in  thewqi 
of  his  trade  or  employ.**  Francis  v.  WyeUt  is  distin- 
guishable: nothing  is  there  said  as  to  the  duties  €i^ 
livery-stable  keeper ;  and  it  may  be  observed  that  no 
formal  judgment  is  to  be  found  on  the  roll.  {Made^h 
I  do  not  exactly  see  why  the  obligation  to  receive^  shoold 
affect  the  right,  (b)  I  could  very  well  understand  it,  il 
the  party  depositing  the  goods  were  under  any  obligatioii 
or  necessity  to  do  so.]  In  Brami  v.  $Shevil  (e\  speik- 
ing  of  the  case  of  Francis  v.  Wyatt^  Patteson^  X,  says  (i)\ 
^^  That  was  the  case  of  a  chariot  in  the  bands  of  i 
livery-stable  keeper,  which  was  held  not  to  be  pro- 
tected. But  it  is  to  be  observed,  that,  in  the  report  ol 
it  in  S  Burrow^  there  is  no  judgment  given  by  the  coorl 
in  form ;  and,  from  that  which  does  appear,  it  wooU 


(a)  The  points  marked  for 
argument  on  the  part  of  the 
plaintiflP,  were  —  *'That  the 
plea  does  sufficiently  confess 
the  demise  laid  in  tlie  cogni- 
sance^ and  that  the  words  'a 
certain  demise  as  in  the  said 
cognisance  mentioned,'  are  suf- 
ficient to  indicate  the  identity 
of  the  demise  in  the  plea  with 
that  alleged  in  the  cognisance  ; 
that  the  plea  in  bar  is  good 
both  in  form  and  in  substance; 
that  a  horse  standing  at  a  livery 
stable  keeper's^  at  livery^  is  ex- 
empt from  distress;   that  the 


goods  and  chattels  meotioDed 
in  the  plea  in  bar  are  exonpi 
from  distress;  that  the  pki 
shews  a  sufficient  gronnd  oi 
exemption  in  favour  of  the  ni^ 
goods  and  chattels ;  and  ^ 
the  plea  in  bar  soffidcndy  it* 
leges  that  the  goods  and  diit^ 
tels  distrained  upon,  were  with- 
in the  exemption  at  the  time  o^ 
the  distress." 

(6)  VidelT.  22^.4,ft.» 
pi.  15. 

(c)  4iV.  ^^If.  277.1^^ 
4  E.  138. 

{d)  4  N.  4*  M.  S8S. 
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nther  seem  that  the  plaintiff  gave  up  the  point.  Be- 
sides, there  b  this  diflRerence  between  the  cases,  that  a 
chariot  in  the  hands  of  a  livery-stable  keeper  is  there  in 
his  cu^ody  merely ;  whereas,  here,  there  was  some- 
thing to  be  done  by  the  person  to  whom  the  beast  [a) 
«^  sent,  in  the  way  of  his  trade."  In  Gorton  v. 
folkner^  Lord  Kenyan  assumes  the  decision  in  Francis  v. 
ffifdit  to  have  proceeded  upon  the  ground  that  the 
priril^  accorded  by  law  to  an  innkeeper,  did  not 
extend  to  a  livery-stable  keeper.  And  Bayley,  B.,  in 
^Uams  V.  Grane^  states  it  to  be  one  ground  of  that  de- 
cision, that  •*  the  carriage  was  staying  there  for  a  jw- 
K^ntfR^,  and  so  occupying  the  "premises  for  which  the 
itnt  was  payable.''  Here,  the  plea  in  bar  alleges  that 
Thirkttle  carried  on,  upon  the  premises,  the  trade  of  a 
common pMic  livery  and  bait  stable  keeper;  that  it  was 
iKcessary  for  the  exercising  and  carrying  on  of  such 
tnide^  that  he  should  have  the  custody  of  carriages  and 
horses  there ;  and  that  the  horse  in  question  was  deli- 
^^cred  to,  and  received  by,  TliurJcettle  in  the  way  of  his 
>nci  trad^  and  remained  and  continued  on  the  premises, 
to  be  managed  and  dealt  with  by  him  in  the  way  of  his 
>ud  trade,  and  not  otherwise.  [Maule,  J.  The  horse 
^  sent  to  remain,  and  to  be  groomed  and  fed,  as  in- 
cidental to  his  remaining.  It  is  not  like  the  case  of 
p^  sent  to  a  tradesman  or  artificer,  to  have  something 
done  npon  them.]  In  Muspratt  v,  Gregory^  Parke^  B., 
itys:  '*  Upon  consideration  of  these  authorities,  it  is  clear 
^  the  principle  of  the  exemption,  is,  the  public  good : 
thtt  is,  that  all  men  may  freely,  and  without  interruption 
^  danger  of  the  loss  of  their  goods,  deal  with  those 
who  carry  on  trades  or  businesses  for  the  benefit  of  all 
'^iscriminately,  or  buy  or  sell  in  fairs  or  markets,  and 

(•)  Brown  v.  ShevU  was  the      it  was  held  that  it  could  not  be 
^  of  a  bollock   sent   to  a     distrained  for  rent, 
^^tefaer  to  be  aUngbteied ;  and 


1847. 
Fabbovb 

V, 
QlMCIKLL. 


▼OL.  IV.  —  C.  B. 


o  o 


554 


TRINITY  TERM, 


1847. 
PAMomi 

QmQMLLb 


ibus  supply  themselves  uUb  the  commodiUes  of! 
Such  being  the  principle,  it  fippear^ .  f p  me,  tbtt, 
order  to  give  it  full  effec.t,  we  ought  to .  bold  that 
merely  diattels  are  privileged  from  distress,,  which 
placed  on  the  lands  chargeable  with  it,  in  order  to  fa 
something  done  with,  them  by  the  person  ther^  carrj 
on  his  trade,  but  tbat  aU  are  exempt,  which  fire  net 
tarify  placed  tbere,  and  whilst  they  are  there,  in  on 
to  enaUe  their  aamer  to,  myoy  the  Jidl  benefit  qfthein 
or  buiinessp  as  it  is  thef^carried  on..  It  is  not,  1. 1|^ 
because  the  chattels  are  to  be  voorked  upon  t;he  i^ndi 
chargeable  (though  that  is  the  most  faoiiligr  case),  botl 
cause  they  are  necessarHj^ placed  on  those  lands,  thstt 
privilege  is  allowed  by  the  law ;  and,  if  goods  are  neo 
sarily  placed  there,  in,  order  to  enjoy  the  benefit  of. I 
trade,  it:is  imviaterial  what  is  to:  be  done  with  themJ'  hx 
referring.to  the  proposition  adopted  by  Wilks^  C  in 
Simpson  v^  //ifzr/o/^} -r-  that  thpse  goods  are  privilq 
which  are  delivered  to  any  person  es^ercisipg  a  pi 
trade  or  employmenty  ,to  be  catried^  m-onghtt  wqrM  \ 
or  managed  in  the  way  of  bis  trade  or  employ — vhii 
the  learned  baron  holds  to  be  too  narrow ;  he  addi; ' 
may: also  observe,  with  reference  to  one  part  oft 
proposition,  that  there  appears  to  be  no  dispute  bot  tl 
the.  word.  *  public '  is  to  be  understood  to  refer  to  en 
trade  or  employ  carried  on  generally  for  the ,  benefit 
all  persons  who  choose  to  ayail  themselves  of  it,  asd 
tinguished  from  a  special  employment  by  one  or  psi 
cular  individuals:  although  it  be  not  ^public'  in  I 
sense  that  all  the  king's  subjects  have  «  right  tpiai 
on  the  trader  accepting  their  goods,  and  that  an  i 
dictment  or  action  would  lie  if  he  .  did  not  —  a  pro 
cament  whiphis  peculiar^atthi^  day,  to  an  innkeeper, 
perhnps  a  carrier  also;  though  Lord  Holt,  in  12 Mi 
484  (a)y  considered  it  to  belong  to  all  other  trades  wliii 
a  man  professed,  to  carry  on  for  all  persous  indiscriaiii 

(a)  Lane  v.  Sir  Robert  Cotton,  13  Mod.  47S. 
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atcly.*'  (fl)     And  Lord  Abtftger  says :  "  By  the  general 
rnle  of  law,  all  goods  found  upon  the  premises  of  a  tenant 
vbo  is  indebted  to  his  landlord  for  rent,  are  liable  primd 
fi^  to  distress.     That  is  the  general  rule.     The  courts 
ofjostice  have  engrafted  (6)  upon  that  rule  certain  excep- 
tions; and  by  those  exceptions,  which  are  clearly  es- 
tiblisbed,  we  are  bound.  *  ♦  ♦    A  third  exception,  — 
widiin  which  it  has  been  attempted  to  bring  this  case,  — - 
*%  where  the  trade  Is  of  such  a  nature  as  that  the  goods 
vhieh  are  employed  upon  the  premises,  are  wrought  or 
ntnafiu^tared,  or  that  something  is  done  with  them,  there. 
Now,  loddng  at  every  one  of  the  cases  in  which  that  ex- 
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(s)  For  which  position  Lord 
fl«ftciteiJCei/tMy,50.  But  that 
oae  is  simply  this :  '^  NokL, 
that  ^t  WIS  agreed  by  all  the 
coort^  thal^  where  a  smith  re- 
fines {ienu)  to  shoe  my  borse, 
*  i  hosteler  rcfaseB  me  to 
hire  lodging  (kerberge)  in  his 
l^ttterj,  I  dball  have  action  on 
the  esse,  notwithstanding  that 
>»set  is  done  ;  for,  this  sounds 
Bot  in  eovenant.  Bat,  when  a 
^ffpSDter  makes  a  bargain  to 
*dK  me  a  house,  and  does 
^Meogf  no  action  on  the  case, 
^ftam  that  sounds  in  covenant. 
^  if  he  nismakes  the  house, 
An  action  <m  the  case  well  lies." 
^reporter  adds:  ''Note,  that, 
Q  tUi  case,  a  man  shall  not 
*^  sn  oeftoii  against  the  hos- 
t^,  hot  shall  make  complaint 
to  the  ruler,  by  5  £.  4,  fo.  2. 
^5«Kii  14  H.  7,  fo.  22."  In 
^  first  of  these  references, 
^'  5  jP.  4,  fo.  2,  pL  20.,  we 
^--''  Also  U  was  said  by  all 
^  jostices,  that^  if  a  common 
^der  will  not  lodg^  me,  I 
J^  not.  have  action  against 
^y  bat  shall  eomplain  to  the 
'^  of  the  vill,  and  he  shall 


have  direction  thereof."  This 
reappears  without  comment  in 
Bto,  Abr»  tit.  Accion  9ur  le  case, 
pi.  92*  The  second  reference 
is  to  an  argument  of  Higham, 
K.  S.,  in  a  case  of  quare  im- 
pedit — The  King  v.  The  Bi^op 
of  Chester  and  Another y  P.  14 
H.  7,  fo.  21,  pi.  4.,  —  where 
tbe  seijeant  says  (fo.  22.), 
with  reference  to  the  duty  of 
the  ordinary  to  examine  the 
presentee,  *'  So,  if  I  come  to 
an  hosteler,  and  pray  him  to 
be  lodj^d  (herberge)  with  biro, 
and  he  says  that  at  that  time 
he  win  not,  but,  if  I  come  at 
another  time,  he  will  willingly, 
I  shall  have  an  action  upon 
my  case ;  because  it  was  his 
duty  to  lodge  me,  and  by  law 
he  was  bound  to  do  it  So,  of  the 
bishop,"  &c. 

(b)  The  courts  appear  to 
have  recognised  certain  excep- 
tions, by  which  they  considered 
the  rule  to  have  been  originally 
limited ;  but  they  would  have 
had  no  power  to  engraft  any 
new  exception  upon  a  general 
rule,  already  established. 
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ception  has  been  acknowledged  or  established,  it  will    lie 
found  that  the  trade  itself  consists  in  dealing  with  oiher 
men's  goods.     Take  the  familiar  example  of  the  blact 
smith's  shop:  the  landlord  there  does  not  let  to  the 
blacksmith  his  shop  that  he  may  shoe  his  own  horses 
only,  but  takes  a  rent  from  the  man  for  exercising  a 
trade  which  consists  in  shoeing  other  people's  hones. 
If  the  landlord  were  allowed  to  distrain  the  horses  sent 
to  be  shod  in  that  shop,  he  would  be  in  fact  destroying 
the  trade  for  which  he  was  receiving  rent.     So,  in  the 
case  of  a  tailor :  formerly,  the  practice  was,  not  for 
tailors  to  furnish  their  customers  with  the  goods  tbem- 
selves,  but  to  receive  the  cloth  and  work  it  up  into 
garments :   therefore,  a  tailor  was  supposed  to  come 
within  that  rule ;  for,  his  trade  was  understood  to  con- 
sist in  working  up  other  men's  materials*     So,  of  the 
wharfinger  (a),  whose  trade  consists  in  receiving  and 
accepting  as  a  deposit  other  men's  goods,  and  not  bis 
own.     So  of  a  factor  (6),  who  has  no  goods  of  his  own 
to  carry  on  his  trade,  and  whose  trade  therefore  consbts 
entirely  in  dealing  with  other  men's  goods."    All  ihs^ 
reasoning,  and  many  of  the  instances  there  put,  apply 
with  equal  force  to  the  present  case.     In  Findon  v. 
McLaren  (c),  a  carriage  in  the  hands  of  a  coacbmakcr 
and  commission-agent,  for  the  purpose  of  sale,  and  i0 
Gibson  V.  Ireson  (rf),  materials  in  the  house  of  a  nianu-" 
facturer,  for  the  purpose  of  his  trade  {e\  were  held  not 
distrainable. 


Ckannellj  Serjt.,  in  reply.     All  the  cases  relied  on  by 
the  other  side,  are  cases  of  goods  deposited  for  sale,  or 


(a)  And  see  Thompwn  v. 
Maahiter,  I  Bingh.  283.,  8  J. 
B.  Moore,  260. 

(b)  And  see  GUman  v.  Elton, 
3  Brod.  Sf  B.  75.,  6  J.  B. 
Moore,  243. ;  Matthioi  ?•  Met* 
nard,  2C.^P.  353. 


(c)  6  Q.  B.  891. 

(d)  3QB.  59. 

(e)  And  see  Read  r,  J9w^ 
Cro.  EUx.  549.  5^*1  Co.^ 
47.  a.,  note  295. 
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for  the  parpose  of  being  returned  in  an  altered  shape. 
Brewers'  casks  sent  to  a  public-house  with  beer^  and 
iefl  there  until  the  beer  is  consumed,  are  liable  to  be 
distrained  for  the  rent  of  the  house :  Joide  v.  Jackson,  {a) 
liord  Minger  there  says :  ^^  It  is  too  late  at  this  day  to 
enter  into  the  principles  of  the  law  as  to  the  landlord's 
power  to  distrain,']  where  the  case  does  not  fall  within 
any  of  the  decisions  on  the  subject ;  it  having  been  de- 
termined by  the  majority  of  this  court,  and  afterwards 
by  a  court  of  error  (5),  that  the  principle  of  those  deci- 
sions ought  not  to  be  extended.     If  a  cooper  had  had 
the  casks  in  his  possession,  for  the  purpose  of  repairing 
them,  in  the  way  of  his  trade,  they  would  have  been 
exempted  from  distress.     *     ♦     *     ♦     ♦     But,  here, 
nothing  is  to  be  done  to  the  casks,  which  are  merely 
left  with  the  publican  till  they  are  empty.  That  is  very 
different  from  the  case  of  an  article  left  for  repair." 
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Wilde,  C.  J.    I  am  unable  to  distinguish  this  case 
Grom  the  principle  on  which  Francis  v.  Wyatt  was  de- 
cided; and  I  am  not  aware  that  that  case  has  been  in  iany 
degree  impugned :  on  the  contrary,  I  find  it  cited  as  an 
ftothority  in  the  most  n^odern  [treatises  on  this  subject. 
The  plea  in  bar  there  stated  that  the  coach-house  in 
which  &C.  was  parcel  of  certain  common  coach-houses 
uid  stables  occupied  by  the  tenant  in  his  business  of  a 
common  and  public  livery-stable  keeper,  and  that  the 
plaintiff's  carriage  was  standing  at  livery  there  when 
^listrained  by  the  defendant.     It  is  in  no  other  respect 
different  from  the  plea  in  bar  here,  except  that  this  plea 
goes  on  to  describe  what  the  business  of  a  common  and 
public  livery-stable  keeper  is.     The  two  pleas  are,  I 
apprehend,  the  same  in  effect.     The  court,  in  that  case. 


s 


fa)  1  M.i^W.  450.  *  Gr.   1086.,   2  Gale,  Exch. 

[h)  See  Mutpratt  v.  Gre-      15S.,  S,C.  in  error^  3  M.  ^  W. 
9ttf,lM.^  JF.  6SS.,  Tynoh.     677. 

O  O  S 


558 


TRINITY  TERM, 


J  847. 
Pamonb 

GiNOELL. 


—  after  two  very  elaborate  and  learned  argaments, 
after  grave  consideration,  and  a  strong  intimation  tVmm 
their  decision   might  operate  inconveniently   upon 
very  large  class  of  persons,  —  felt  bound  to  bold 
carriage  not  to  be  exempt  from  the  landlord's  da 
The  party  claiming  exemption,  is  bonnd  clearly  to  st^ei 
that  he  is  within  one  of  the  acknowledged  exceptions  ti 
the  general  rule.    The  plea  states  that  the  horae  in  ques- 
tion was  sent  and  delivered  to,  and  received  by,  7%HBr- 
keitle  in  the  way  of  his  trade  and  business  as  Btoresaidf 
in  and  upon  the  said  stable,  and  tie  tame  remained  and 
continued  thereon^  to  be  managed  and  dealt  with  fy  Thor- 
ketde  in  the  xoay  of  his  trade  and  business  as  q/braaidf 
and  not  otherwise.     The  question  in  all  these  cases  is, 
whether  the  goods  are  placed  in  the  hands  of  the  teoaot 
merely  with  the  intent  that  they  shall  remain  upon  the 
premises,  or  with  a  view  of  having  labour  or  skill  be- 
stowed upon  them ;  —  which  is  the  principal  object,  and 
which  incidental  ?    If  the  goods  are  sent  to  the  premises 
for  the  purpose  of  bemg  dealt  with  in  the  way  of  the 
party's  trade,  and  are  to  remain  upon  the  premises  until 
that  purpose  is  answered,  and  no  longer,  the  case  61b 
within  one  class ;  but,  if  they  are  sent  for  the  purpose  of 
remaining  there  merely  at  the  will  of  the  owner,  there 
being  no  work  to  be  done  upon  them,  it  falls  within  a 
totally  distinct  consideration.     The  case  of  a  horse  sent 
to  a  livery-stable  merely  to  be  cleaned  and  fed>  is  very 
different  from  one  where  he  is  sent  to  remain  during 
the  owner's  pleasure,  the  feeding  and  grooming  being 
only  incident  to  the  principal  object     Considering  this 
as  the  case  of  a  horse  that  is  sent  to  remain  upon  the 
premises,  and  that  all  the  livery-stable  keeper  has  to  (hH 
is  to  bestow  upon  it  such  feed  and  management  as  vt 
requisite  to  the  health  and  comfort  of  the  animal  while 
there,  —  under  which  class  does  it  range  itself?   The 
general  principle  of  law  undoubtedly  is,  that  all  goods 
found  upon  the  prembes  are  liable  to  be  distrained 
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*iit;  Upon  that  general  rule,  two  exceptions  only  are 
igraftecL  Ttie  first  is,  where  the  article  is  sent  for  the 
»Ie  purpose  of  having  the  labour  or  tkill  of  the-artisim 
iribrnied  upob  it,  and  is  to  be  returned  to  the  owner 
I  soon  as  that  pbrpose  has  been  accomplished*  Sach  is 
la  case  of  the  hoitesent  to  the  farrierto'be  shod :  the 
irse  is  necessarily  taken  there  for  the  purpose^  and 
scessarily  remains  there  while  it  is  being  performed* 
Bch  likewise  is  the  ease  of  the  tailor,  who,  it  seems, 
raierly  received  tiie  materials  from  the  employer,  to  be 
shioned  into  garments.  The  cloth,  or  other  material, 
aa  sent  to  the  shop  for  the  mere  purpose  of  having 
ork  done  upon  it,  and  was  to  be  returned  in  ad  altered 
lape.  These  remarks  Embrace  a  very  considerable  range 
*  cases,  in  which  goods  are  received' for- Uie  purpose  of 
iving  something  done  to  them^  not  for  the  purpose  of 
^copying  the  premises.  The  second'  exception  is,  where 
xxls'  are  sent  to  the  party's^  premises  in  the  way  of  his 
ade,  for  the  purpose  of  sale.  It  appears  tome  that  all 
le  cases  cited<  that  profess  to  range  tfiemselves-  nnd^lr 
lis  head,  strictly  do  so.  Upon  what  precise  ground  the 
tivilege  of  goods  at  a  wharfinger's  rests,  does  not  very 
istinctly  appear.  I  incline  to  think  it  arose  from  the 
rcumstance  of  there  having  in  former  times  existed  only 
urtain  wharfs^  at  which  all  persons  were  obliged  to  land 
leir  goods,  and  at  which  it  does  not  appear  that  goods 
ere  landed  for  any  other  purpose  than  that  of  sale. 
Tiompson  v.  Mashiter  was  the  case  of  goods  consigned 
jr  the  owner  to  a  factor  for  sale,  and  deposited  by  the 
itter.  in  a  warehouse  belonging  to,  and  part  of,  a  public 
harf,  at  a  weekly  rent,  until  such  s^le  could  be  ef- 
»;ted ;  and  they  were  held  not  liable  to  b^  distrained. 
If  I  am  correct  in  saying  that  these  two  classes  em- 
rabe  all  the  cases  of  exemption,  to  which  of  ihem  doeis 
le  pre^nt  case  attach  itself?  Wiis  th^  mare  sent  to 
'^hurketil^M  stables  for  the  mere  purpose  of  being  fed 

o  o  4 


1847. 

PlMRTS 

OiNeUfi* 


560 


TRINITY  TERM, 


1847. 

GlN«BLL. 


and  groomed,  or  was  she  sent  there  for  the  parpote 
of  beiDg  kept  on,  and  occupying,  the  premises?    It 
appears  to  me  that  all  beyond  the  occupfttion  of  ibe 
premises  by  the  mare,  was  merely  incidental  to  her  re* 
maining  there.     If  we  were  to  hold  this  case  to  be  dis- 
tinguishable from  that  of  Francis  v.  Wyatt^  it  could  only 
be  so  upon  the  ground  that  the  mare  was  lo  be  fed, 
cleaned,  and  managed  while  there.     But  that,  I  appre- 
hend, for  the  reasons  before  stated,  affords  no  ground 
of  difference.     Corn  sent  to  a  factor  for  sale,  and  de- 
posited by  him  in  the  warehouse  of  a  granary-keeper, 
he  not  having  any  warehouse  of  his  own,  is,  it  seems, 
under  the  same  protection  against  a  distress  for  rent,  as 
if  it  were  deposited  in  a  warehouse  belonging  to  the 
factor  himself:  Matthias  v.  Mesnard.     But  com  sent  bjr" 
the  owner  to  a  granary-keeper,  to  be  kept  for  Aim,  woqIA. 
not,  I  apprehend,  be  within  the  exemption :  the  dream— 
stance  of  its  being  turned  and  dressed  whilst  in  tb^ 
granary,  to  prevent  its  heating,  would  not  bring  it  witbio 
the  class  of  excepted  cases.     It  is  extremely  important 
that  the  rule  upon  this  subject  should  be  laid  down 
broadly  and  distinctly.     It  appears  to  me  that  this  esse 
falls  within  the  principle  of  Francis  v.  Wyatt^  and  that 
there  is  no  solid  ground  upon  which  to  distingoisb  ic; 
and  therefore  that  the  plea  in  bar  is  no  answer  to  the 
avowry,  and  that  the  defendant  is  entitled  to  oar  judf 
ment. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  If  I  nere 
now  for  the  first  time  called  upon  to  say  what  ought  to 
be  the  limit  of  the  exemption  of  goods  from  distressi  I 
might  feel  disposed  to  concur  in  what  is  suggested  \fj 
Lord  Abinger  in  Muspratt  v.  Gregory,  (a)  It  b  Wt 
our  province  to  invent  rules.  It  is  our  duty  to  discover 
and  to  be  guided  by  the  rules  that  guided  our  prede- 
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CMsors:  and  I  think  we  should  be  departing  from  the 
exercise  of  our  proper  functions,  if  we  disregarded  the 
authority  of  Francis  v.  Wyatt^  which  has  never,  to  my 
knowledge,  been  overruled  or  questioned,  {a)  The  case 
does  not  fall  within  the  second  class  of  exemptions  put 
bj  WUleif  C.  J.,  in  Simpson  v.  Harlopp,  which  seems  to 
be  well  recognised.  I  should  be  much  disposed  to  think 
that  the  trade  of  a  livery-stable  keeper  is  sufficiently 
**  public  *  to  bring  it  within  the  exemption,  if  in  other 
respects  applicable.  It  clearly  is  not  limited  to  the  case 
of  premises,  the  tenants  or  occupiers  of  which  are  under 
a  legal  obligation  to  receive  the  goods  of  all  comers. 
Here,  however,  the  mare  was  sent  to  the  occupier  of 
premises  in  question,  not  for  the  purpose  of  being  <<  car- 
ried, wrought,  worked  up,  or  managed  in  the  way  of  his 
tnde  or  employ ;  **  that  is,  sent  for  something  peculiar 
to  his  trade ;  but  for  the  purpose  of  residing  and  abiding 
there  during  her  owner's  pleasure.  The  case,  therefore, 
is  dearly  not  within  that  exemption,  (b) 

Maule,  J.  For  the  reasons  already  given  by  the  lord 
chief  justice  and  ray  brother  Coltman^  to  which  I  do  not 
(bink  it  necessary  to  add  any  thing,  I  concur  in  holding 
^  case  not  to  fall  within  any  of  the  exceptions  out  of 
the  general  law. 

Cresswell,  J.,  concurred. 

Judgment  for  the  defendant,  (r) 


(o)  And  see  Croeier  v.  TVmi- 
Hmmi,  2  Ld.  Ken.  439. 

(h)  8o,  in  the  case  of  an  inn, 
^  exemption  does  not  extend 
^  the  goods  of  a  party  who  occu- 
pies tt  a  permanent  lodger^  and 
^  IS  a  transient  guest.  So, 
^  cattle  of  a  stranger,  which, 
**  lOQii  aa,  by  reason  of  their 
^'^  levant  and  couchant,  they 
^  be  said  to  have  oeevpUd 


the  land,  become  liable  to  be 
taken  as  a  distress  for  rent. 

(c)  In  Leteie  v.  GingeH  — 
between  which  and  the  prin- 
cipal case  there  was  no  other 
distinction  than  tbat  there  a 
carriage  and  a  cabriolet  were, 
aa  well  as  the  horses,  distrained 
under  similar  circumstances, — 
judgment  was  likewise  for  the 
defendant. 


1847. 
Parsons 

V. 
GufOILL. 
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HaBBISON  V.  COTQBEAVE. 

May  28. 

To  a  count        A  SSUMPSIT  by  the  drawer  against  the  acceptor  of 

by  drawer  ^  j^m  ^f  exchange.     The  first  count  of  the  declan- 

against  ac*  ^ 

ceptorofa       ^^on  stated,  that,  on  the  16th  of  February^  1846,  the 

bill  of  ex-        plaintiff  n.ade  his  bill  of  exchange  in  writing,  dated,  to 

latt^ pleaded  ^'^  *^®  ^®y  ^"^  y^^^  aforesaid,  and  directed  the  same 
that  he  ac-       to  the  defendant,  and  thereby  required  the  defendant, 

cepted  the        ^^^  months  after  the  date  thereof,  to  pay  to  the  plain- 
bill  m  blank  '        r  ^  i 
whilst  he  was  tiff's  order,  in  London^  89/.  155.  3^.  value   received; 

an  infant^  ^nJ  th^it  the  defendant,  afterwards,  and  before  the  coB- 
pkintiff  after-  "i^ncenient  of  the  suit,  to  wit,  on  the  day  aod  yetf 
wards  altered    aforesaid,  accepted  the  said  bill,  8cc.  &c 

it  of  a"^'"^  ^'^*  ("^^^  ^^^^  ^^  defendant  accepted  the  bill  of 
subsequent  to  exchange  in  the  first  count  mentioned,  whilst  be  the 
the  defend-      defendant  was  an  infant  within  the  age  of  twenty-one 

hL  m^jority,^  y^®^^»  *^  ^  '^»  ^^  ^'*®  "S®  ^f  eighteen  years  —  the  said 
and  that  the     bill  of  exchange  being,  at  the  time  of  such  acceptance 

defendant  thereof,  without  any  date  written  thereon ;  and  thirt  tk 
never  raUfied       ,  .     .^   r  j  •  rj 

or  assented       plaintiff  afterwards,  to  wit,  on  the  day  and  year  in  the  m 

to  such  alter-  first  count  mentioned,  altered  the  said  bill  of  exckaap 
came  of  age :  ^y  ^^^*"g  ^^^  same,  and  writing  a*  certain  date  thereon, 
—  Held  (on      to  wit,  the  day  and  year  last  aforesaid,   whereby  the 

special  de-  g^jj  j^jij  ^f  exchange  was  made  to  bear  date  a  day  long 
murrer),  that  .  .  r  -ii 

the  plea  was     at^ci*  the  making  of  such  acceptance  of  the  said  m 

notmultifa-  and  after  the  time  at  which  the  defendant  attained  b 
nous,  double,  ^  .       ■       i  «  i  ^ 

or  ambiguous.  »g®  ^^  twenty-one  years,  to  wit,  the  day  and  year  W 

aforesaid ;    and   that   there  never  was   any  licence  or 
authority,  ratification,  or  assent  of  the  defendant  fiNTor 

(a)  The  declaration  tion-  which  were  aimilar  to  Aiti^* 
tained  several  counts  on  several  out,  and  whidi  pleas  were  li* 
bills  and   notes,   the  pleas  to      specially  demtured  to. 
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0  such  ftlteratbn  as  aforesaid, .  given  by  the  defendant  1847. 
It  any  time  after  the  defendant  bad  attained  his  age  of  — — 
weoty-^me  years :  and  the  defendant  further  said  that  Hawusow 
bere  never  was  any  other  acceptance  by  the  defendant 
)f  the  said  last-mentioned  bill  of  exchange,  except  as  in 
bis  plea  aforesaid  > —  verification. 
Special  demurrer,  assigning  for  causes,  that  the  plea 
m  double  and  multifarious,  and  relied  on  several 
Idbces,  inasmuch  as  it  stated  that  the  defendant  ac« 
septed  the  bill  whilst  he  was  an  infant,  also  that  he 
Kcepted  it  without  any  date  written  thereon,  and  that 
tbeie  never  was  any  other  acceptance  by  the  defendant 
9f  the  said  bill  except  as  in  the  plea  alleged,  also  that 
thehiH  was,  after  the  acceptance  thei^eof,  altered  by 
diepbintiffin  the  manner  alleged  in  the  plea,  and  that 
(here  never  was  any  licence  or  authority,  ratification,  or 
isKntof  the  defendant,  for  or  to  the  supposed  alteration, 
giren  after  the  defendant  attained  his  age  of  twenty*one 
Jfears;  —  that  thereby  the  defendant  attempted  to  set 
Bp,aiid  stated^  groand  for  several  defences,  viz.  first, 
infimcy  at  the  time  of  accepting  the  bill,  secondly,  that 
he  never  accepted  the  bill  as  declared  on,  thirdly,  that 
the  plaintiff  altered  the  bill  without  the  defendant's 
nihority ;  —  that  the  plea  in  part  amounted  to  and 
OQWiined  within  itself  an  argumentative  denial  of  the 
<Ue&dant*8  having  accepted  the  bili  declared  on,  inas- 
>Mieh  as  it  allied  that  the  defendant  accepted  the  bill 
vithoot  date,  and  that  there  never  was  any  other  ac- 
ceptance by  him  of  the  bili ;  whereas,  the  count  alleged 
dtotthe  bill  was  dated ;  —  that  the  plea,  being  in  denial, 
^  argumentative  as  aforesaid,  ought  to  have  concluded 
to  the  country,  instead  of  with  a  verification ;  —  that  the 
1^  was  ambiguous  and  wanted  certainty,  and  the  plain- 
Wcould  not  collect  from  it  on  what  matter  or  matters  of 
fcfenoe  the  defendant  meant  to  rely,  whether  on  the 
^ree  grounds  above  suggested,  or  any  two  or  one  of 
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1847*        them,  and,  if  on  some  two  or  one  of  tbem,  on  whi 

—        two  or  one ;  —  that  the  plea  was  double,  in  setting  \ 

Harbuox     jhe   defence  of  infancy,  and  the  defence  of  the  bil 

OnQREAYE.    having  been  altered  as  therein  alleged ;  —  that  it  w 

ambiguous  and  uncertain  on  the  plea,  whether  the  d 

■ 

fendant  meant  to  say  that  he  never  accepted  the  bill 
the  count  mentioned  or  assented  to  the  alleged  altei 
tion,  or  whether  he  meant  to  admit  such  acceptance 
his  assent  to  such  alteration,  but  meant  to  rely  on  t 
alleged  fact  of  his  minority  at  the  time  of  such  acceptan 
or  assent ; — that  the  plea  was  so  framed  that  the  plaiot 
could  not  safely  reply  to  it  by  taking  issue  on  the  wba 
or  some  part  or  parts  of  it ;  —  and  that  the  plea  wasn 
pugnant,  as  it  admitted,  in  one  part  thereof,  that  the  bi 
was  accepted  as  alleged  in  the  declaration,  but  state 
matter  in  another  part  of  it,  which,  if  true,  shewed  tbi 
there  was  no  such  acceptance  as  alleged* 
Joinder  in  demurrer. 

CromptoTiy  in  support  of  the  demurrer.  The  plet  i 
multifarious  ;  it  sets  up  several  matters,  each  of  wbidi 
if  true,  would  afford  a  defence.  In  the  first  places  i 
alleges  that  the  defendant  was  an  infant  at  the  timeb 
accepted  the  bill :  that  of  itsself  would  be  a  compkti 
answer.  It  then  goes  on  to  state,  that,  when  the  it 
fendant  accepted  the  bill,  it  was  without  a  date:  thatK 
a  positive  denial  of  the  acceptance  of  the  bill  stated  ii 
the  count,  and  would  be  a  good  defence  upon  nonaC' 
ceptavit.  [^Matde^  J.  The  plea  admits  that  the  defendtfl 
accepted  the  bill  as  stated  in  the  declaration.]  Furtbtfi 
it  alleges  an  unauthorised  alteration  of  the  bill  bj  tb^ 
drawer  after  acceptance,  by  the  insertion  of  a  date:  thit 
is  an  indirect  nefration  of  the  averment  in  the  decbt* 
tion.  IfFildcy  C.  J.  The  acceptance  of  a  bill  in  Uaol^i 
gives  an  implied  authority  to  the  drawer  to  put  a  dtf^ 
to  the  instrument.     The  allegation  as  to  the  alteratiootf 
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merely  useless.  Matde,  J.  The  insertion  of  a  date  is  no 
alteration.]  At  most,  the  blank  acceptance  would  only 
be  evidence  of  authority  to  fill  in  the  date.  But  the 
bill  was  complete  from  the  making,  without  a  date.  In 
R/Us  on  Bills  {a)y  it  is  said  that  a  date  is  not,  in  ge- 
neral, essential  to  the  validity  of  a  hill  or  note ;  and  that, 
if  there  be  no  date,  it  will  be  considered  as  dated  at 
the  time  it  is  made ;  for  which  are  cited  the  cases  of  De 
la  Courtier  v.  Bellamy  {b\  Hague  v.  French  (c),  and 
Giles  V.  Bourne,  (d)  Had  the  drawer  any  authority  to 
patafiEilse  date  to  the  bill?  \Maule^  J.  The  defendant 
shews  the  authority  by  saying  that  the  date  was  put. 
I  think  that  the  plea  admits,  not  a  valid  acceptance,  but 
that  the  defendant  wrote  an  acceptance  on  the  bill,  or 
that  the  written  acceptance  was  put  on  by  his  authority.] 
In  Davidson  v.  Cooper  (^e),  to  assumpsit  as  a  guarantee, 
one  of  the  defendants  pleaded,  that,  after  the  making  of 
the  guarantee,  and  whilst  it  was  in  the  hands  of  the  plain- 
tiff) it  was,  without  the  knowledge  of  that  defendant,  by 
some  person  to  him  unknown,  altered  in  a  material  par- 
ticular, by  affixing  two  seals  by  and  near  to  the  signa- 
tures of  the  defendants,  as  and  for  their  seals,  thereby 
causing  the  guarantee  to  purport  to  have  been  sealed  by 
the  defendants,  and  to  be  the  deed  of  the  defendants  ; 
I7  Mson  whereof,  the  guarantee  became  void  in  law. 
^is  plea  having  been  traversed,  and  found  by  the  jury 
fi)r  the  defendants,  and  decided  to  be  sufficient  by  the 
^rt  of  Exchequer,  on  a  motion  for  judgment  non 
^'^nte  veredicto:  it  was  held,  upon  error  brought, 
^  the  plea  was  a  good  answer  to  the  declaration. 
[Maide^  J.  The  effect  of  that  is,  that  the  party  to  whom 
^  instrument  is  delivered,  is  bound  to  keep  it  unal- 
^^.    But  that  does  not  apply  here.    This  is,  in  truth, 


1847. 
Harbison 

CoTGREAVa. 


(«)  3rd  edit.  p.  39. ;    5th 
•*tp.54. 
(»)  i  Shorn.  ^yStSL 


(c)  3  B.^  P.  173. 

(d)  6  M.  8i  S.  73.  • 

(e)  13  M.  S^  W.  343. 
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1847«  a  plea  of  inraiicy.:  It  admits  that  there  was  a  transM 
— *  tion  amounting  to  an  acceptance :  and  it  explains  whi 
Hahruov  ^Ijjj^  transaction  was  —  that  the  defendant,  being  s 
CoTOBKAVE.  infant,  accepted  the  bill  in  blank,  and  that  the  plainti 
afterwards  inserted  a  date,  but  that  the  defendant  iief< 
ratified  that  alteration  after  he  came  of  age;  and  i 
the  defendant  never  did  that  which  in  pcMnt  of  k 
amounted  to  an  acceptance.]  The  plea  allies  ail  tb 
to  have  taken  place  after  the  acceptance  mentioned  i 
the  declaration.  [CressweU^  J.  The  substance  of  A 
plea  is  —  that  the  plaintiff  altered  the  bill  after  accqpt< 
ance,  and  that  the  defendant  never  authorised  or  «• 
sented  to  the  alteration  after  he  attained  his  majority.] 
That,  clearly,  makes  the  plea  double.  [CJnfssv€/4  i* 
There  is  no  allegation  that  the  alteration  was  made 
without  the  defendant's  consent ;  and  therefore  the  plii 
is  not  double.]  It  is  not  the  less  double,  because  one 
of  the  defences  is  ill  pleaded.  ICresswellf  J,  It  is  not  t 
defence  ill  pleaded :  enough  is  not  stated  to  make  ibe 
alleged  alteration  amount  to  a  defence.]  That  the  biU 
is  accepted  with  a  date,  and  without  a  date,  are  inooi* 
sistent  statements.  ICresswell^  J.  You  say,  tliat,  in  the 
absence  of  a  date,  the  law  will  imply  a  date.] 

Channellf  Serjt.  (with  whom  was  Tamn^nd),  emirit 
was  not  heard. 

Wilde,  C.J.  I  am  of  opinion  that  this  plea  is  O0t 
multifarious,  that  it  does  not  disclose  two  defences,  awl 
that  it  is  not  ambiguous.  The  count  states  tliat  the 
plaintiff,  on  a  certain  day,  made  his  bill  of  exchaag^ 
dated,  to  wit,  the  day  and  year  aforesaid,  —  the  plaiotif 
not  professing  to  give  the  date.  It  is  said  that  the  bil 
was  perfect  without  a  date.  The  defendant  might  wdl 
have  accepted  the  bill,  though  it  bore  no  date.  1^ 
plea  states,;  that  the  defendant  acceptetl  the  bill  viuk' 
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an  mfant;  that,  hi  the  time   he  so  accepted    it,  the        1847. 

bill  bore  no  date;  that  the  plaintiff  afterwards  altered 

the  bill  by  inserting  a  date  purporting  that  the  bill  was  Habbwon 
made  after  the  defendant  came  of  age  ;  and  that  the  Cotgreavb. 
defendant  never  ratified  or  assented  to  sucti  alteration 
after  lie  came  of  age.  This  is  a  simple  statement  of 
bets  which  we  must  take  to  be  true.  The  defence  in- 
tended to  be  relied  on,  i8>  that  the  defendant  is  not,  by 
reason  of  bia  infancy,  bound  by  his  acceptance.  He 
kai  introduced  several  facts  for  the  purpose  of  avoid- 
ing being  concluded  by  the  date.  It  is  not  stated  that 
tke  date  was  inserted  without  the  defendant's  know- 
ledge.  The  mere  statement  of  a  fact  which,  coupled 
with  anotJbef  fact,  would  afford  a  defence,  cannot  be 
treated  as  a  defence  ill  pleaded,  so  as  to  give  rise  to  the 
oi^ectioa  of  duplicity.  The  statement  as  to  the  alter- 
ation of  the  bill  appears  to  me  to  have  been  introduced 
merely  for  the  purpose  of  shewing  a  defence  by  reason 
of  infancy  t  it  ill  effect  Hmounts  to  this  —  Although  the 
hill  DOW  appears  to  bear  date  after  the  time  the  de- 
fendant attained  the  age  of  twenty-one,  the  date  was  in 
truth  put  in  without  such  authority  and  sanction  of  the 
<ldendant  as  to  bind  him.  I  think  that  the  defendant 
i*  colitled  to  judgment. 

CoLTMANf  J.  I  was  at  first  inclined  to  think  that 
the  plea  contained  two  distinct  grounds  of  defence  — 
infancy  —  and  the  unauthorised  alteration  of  the  bill 
^  acceptance.  ^  But  I  am  now  satisfied  that  that  is 
^loi>  I  take  it  to  be  no  ground  of  objection  to  a 
-pki,  that  it  states  that  which  of  itself  would  be  a  good 
^ence,  as  introductory  to  a  second  substantive  de- 
'inice.  Infancy  here  might  have  been  a  sufficient  de- 
fence. But  the  plea  is  not  double,  if  the  allegation  of 
the  defendant's  infancy  at  the  time  of  the  acceptance,  is  a 
iiecessary  part  of  that  which  is  relied  on  as  the  defence. 
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1847.        How  stands  the  matter  witli  regard  to  the  alterat 

■  as  a  ground  of  defence  ?  The  plea  does  not  allege  i 

Habrison     ^j^g  alteration  was  made  without  the  assent  of  the 

CoTQBBAVB.    f^udant.     It  may  be  that  the  alteration  was  soch  » 

render  it  excusable.     To  make  it  a  defence,  it 

necessary  to  shew  that  the  alteration  was  unjusti6a 

How  does  the  defendant  do  so  here  ?    By  stating  i 

he  was  an  infant  when  he  accepted  the  bill;  tbi 

false  date  was  inserted  in  the  bill  to  make  it  appen 

have  been  accepted  by  him  after  he  attained  bis 

age ;  and  that  he  never  assented  to  such  alteration  al 

his  majority.    The  statement  of  infancy,  thereibrei  i 

an  essential  ingredient  in  raising  the  defence  intend 

It  appears  to  me  that  the  fact  of  the  alteration  affiml 

ground  of  defence  in  respect  only  of  the  circumstm 

of  the  defendant's  having  been  an  infant  at  the  time 

the  acceptance. 

Maule,  J.  I  think  this  plea  resolves  itself  into 
single  plea  of  infancy.  It  states  that  the  defendant  i 
cepted  the  bill  in  a  particular  manner,  viz.  in  bknl 
that  a  date  was  inserted  by  the  plaintiff  before  he  cti 
of  age,  and  that  such  alteration  was  not  ratified « 
assented  to  by  the  defendant  after  he  became  of  faQ|| 
The  plea,  therefore,  shews  an  alteration  that  was  en 
petent  to  be  made,  and  by  a  person  who  was  compete 
to  make  it,  except  in  so  far  as  it  goes  on  to  shew  tbttti 
alteration  was  inoperative,  by  reason  of  non-ratificitk 
by  the  defendant  after  he  came  of  age.  Possibly,  a  ^ 
simply  alleging  that  the  defendant  was  an  infant  ttti 
time  he  accepted  the  bill,  would  have  been  a  defeoo 
But  that  is  not  this  plea. 

Cresswell,  J.,  concurred. 

Judgment  for  the  defembol 
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ASSUMPSIT,  by  indorsee  against  acceptor  of  a  bill   In  pleading 

of  exchange,  and  upon  an  account  stated.  *  discharge 

Plea  —  that,  after  the  making   of  the  said  several  5  Sc  6  Vict. 

contracts  and  promises,  and  the  accruing  of  the  causes  ^- 116.,  the 

of  action,  and  each  of  them,  in  the  declaration  men-  ?j  conformity 

tioned,  and  before  the  commencement  of  the  suit,  to  with  s.  4.^  or 

wit,  on  the  30th  of  July,  1 844,  the  defendant,  —  not  being  ^«  o'^er  for 

,  ^  protection 

a  trader  within  the  meaning  of  the  statute  in  force  re-  and  distri- 

lating  to  bankrupts  at  the  time  of  the  making  and  pass-  hution  under 

ing  of  the   act   of  parliament  thereinafter   mentioned,  -jjq„ij  Ug 

and  having  resided  twelve  calendar  months  within  the  out. 

hmdon  district,  —  under  and  by  virtue  of,  and  according 

to  the  directions  and  provisions  of,  a  certain  statute 

made  and  passed  in  the  session  of  parliament  held  in 

the  fifth  and  sixth  years  of  the  reign  of  our  Lady  the 

now  Queen,  intituled  "  An  act  for  the  relief  of  insolvent 

debtors,"  duly   presented    her   petition  for   protection 

from  process,  to  the  court  of  bankruptcy  in  London; 

diit  the  said  petition  was  forthwith  afterwards,  to  wit, 

00  the  day  and  year  last  aforesaid,  filed  of  record  in  the 

«aid  court  of  bankruptcy ;  and  that  such  proceedings 

Were  had  in  the  said  court  of  bankruptcy,  upon  the  said 

petition  of  the  defendant,  that  afterwards,  and  before 

^  commencement  of  the  suit,  to  wit,  on  &c.  aforesaid, 

^  final  order  was  made  by  «7.  £.,  Esq.,  then  being  one 

of  the  commissioners  of  the  said  court  of  bankruptcy — 

^uly  authorised  in  that  behalf, — for  the  protection  of  the 

person  of  the  defendant  from  all  process,  and  for  the 

testing  of  the  estate  and  effects  of  the  defendant  in 

*^*  B,  BdcheTj  one  of  the  official  assignees  of  the  said 

^^rt  of  bankruptcy;  that  thereby,  and  by  force  and 
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virtue  of  the  said  order,  the  defendant  was  discharged 
of  and  from  the  several  contracts  and  promises  and 
causes  of  action,  and  each  of  them,  in  the  declaration 
mentioned ;  and  that  the  said  order  and  discharge  still 
remained  in  full  force  —  verification. 

Special  demurrer,  assigning  for  causes  —  that  it  is 
not  shewn  in  the  plea,  that  the  defendant  was  eatitled 
to  present  the  said  petition  in  the  plea  mentioned,  or 
that  she  was  a  person  over  whom  the  court  of  t)aok- 
ruptcy  had  jurisdiction,  or  that  she  had  done  those  acts 
necessary  to  bring  her  within  such  jurisdiction;  for,  that 
there  is  no  allegation  in  the  plea  that  notice  was  gifea 
by  the  defendant  to  one  fourth  part  in  number  and 
value  of  her  creditors,  of  her,  the  defendant's,  intention 
to  present  a  petition  for  protection  from  process  to  die 
court  of  bankruptcy  of  London  prior  to  the  presentiag 
by  her  of  such  petition,  or  that  such  notice  was  inserted 
twice  in  the  London  Gazette^  and  twice  in  some  other 
newspaper  circulating  within  the  county  in  which  die 
defendant,  at  the  time  of  inserting  such  notice,  residedi 
—  that  the  plea  does  not  allege  that  the  defendant  gafe 
such  notice  as  in  the  said  act  is  mentioned,  or  caused 
the  same  to  be  inserted  as  therein  mentioned,  —  diat 
the  mode  of  pleading  adopted  by  the  plea,  by  a  UiiUf 
vrocessum  est,  is  insufficient  and  improper,  and  tlie  pro- 
ceedings should  have  been  set  forth,  —  that  the  said 
petition  having  been  presented  under  and  by  virtue  o( 
and  according  to  the  directions  and  provisions  o(  die 
said  statute  alone,  is  not  sufficient  to  warrant  the  fioti 
order  therein  mentioned,  —  that  the  plea  does  not  state 
that  the  defendant  resided  in  the  said  London  district 
twelve  calendar  months  next  before  the  presratingor 
filing  of  the  said  petition,  but  merely  states,  generally! 
that  the  defendant  had  resided  twelve  calendar  mondtf 
in  the  said  district,  which  residence  may  have  been  at 
any  time,  —  that  the  final  order  in  the  plea  meotionedi 
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spear  to  have  been  macle  according  to  law, 
aid  act  of  parliament,  —  that  such  order  is 
the  plea  to  have  been  made  for  vesting  the 
ifiects  of  the  defendant  in  one  of  the  official 
ily;  whereas,  according  to  the  said  act,  the 
effects  of  the  insolvent  should  have  been 
le  said  order,  in  the  official  assignee,  together 
ignee  to  be  chosen  by  the  majority,  in  number 
>f  the  creditors  who  attended  before  the  com- 
a  the  day  of  making  such  final  order,  or  that 
s  so  attended,  or  that  no  such  assignee  was 
that  it  does  not  appear  in  the  plea,  that  the 
rder  was  m^de  for  distribution  as  well  asprO' 
ording  to  the  said  act,  —  that  it  does  not 
1  the  plea  that  the  said  final  order  was  made 
o  the  provisions  of  the  said  act, — that  it  does 

by  the  plea,  that  any  schedule  was  annexed 
ion  of  the  defendant,  in  such  plea  mentioned 
:n  presented  to  the  said  court  of  bankruptcy, 
provisions  and  directions  of  the  said  act,  as 

schedule  and  petition,  have  been  observed 
d  with  by  the  defendant,  —  and  also  that,  in 
sets,  the  plea  is  insufficient,  uncertain,  and 
:c. 
in  demurrer. 


1847. 
Wbioht 

V, 
HUTOBISOK. 


,  Serjt.,  in  support  of  the  demurrer.   The  plea 

DStance.    It  sets  up  a  discbarge  founded  on  the 

c.  116.,  but  neither  does  it  adopt  the  general 

by  5. 10.  (a),  nor  does  it  set  out  the  proceed- 


h  enacts,  **  that,  if 
»r  suit  is  brought 
petitioner  for  or  in 
iy  debt  contracted 
te  of  filing  his  pe- 
b11  be  a  sufficient 
of  the  said  action 
such  petition  was 

F  P 


duly  presented,  and  a  final 
order  for  protection  and  dUtri- 
button  made  by  a  commissioner 
duly  authorised,  whereof  the 
production  of  the  order,  signed 
by  the  commissioner,  with  proof 
of  his  handwriting,  shall  be  nuf- 
ficient  evidence.*' 
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ings  anterior  to  the  final  order,  under  5. 4.'(a);  nor  is  a 
mention  made  of  the  appointment  of  a  creditor's  assign* 
In  Leafy.  Robson{b),  the  court  of  Exchequer  held  a  pi 
like  this  to  be  bad,  for  not  pursuing  the  form  given 
the  10th  section,  or  shewing  that  all  the  requisites  of  t 
4th  section  had  been  complied  with.  An  intimati 
of  opinion  to  the  same  effect  had  previously  been  gif 
by  this  court,  in  Nichols  v.  Payne  (c).  The  question  cu 
again  under  the  consideration  of  this  court,  in  Cook 
Henson(d)j  and  in  Gillon  v.  Dcare{e).  In  Cooky. Hi 
son,  to  an  action  by  an  indorsee  against  the  acceptor 
a  bill  of  exchange,  the  latter  pleaded,  that,  before  tl 
commencement  of  the  suit,  a  petition  for  his  protectii 
from  process,  was  duly,  and  according  to  the  statol 
presented  by  him  to  the  court  of  bankruptcy ;  that,  aitt 
wards,  and  before  action  brought,  a  final  order  f 
protection  and  distribiUion  was  made  in  the  matter 
the  petition,  by  J.  £.,  a  commissioner  of  the  said  000 
duly  authorised  in  that  behalf;  and  that  the  causes 
action  in  the  declaration  were  contracted  before  the  di 
of  the  filing  the  petition  :  and  the  court  held  the  pi' 
sufficient,  within  the  tenth  section.  In  Gillon  v.  Dem 
a  plea  in  precisely  the  same  form  as  the  present,  was  be 
bad  on  special  demurrer,  for  the  causes  now  assigne 
iMaule^  J.,  There  the  plea  did  not  aver  the  order  I 


(a)  The  4th  section  pre- 
scribes the  mode  of  examination 
before  the  commissioner,  pre- 
paratory to  the  second  order, 
and  directs  that  such  order  shall 
be  called  a  final  order,  and  shall 
be  ^'  for  the  protection  of  the 
person  of  the  petitioner  from  all 
process,  and  for  the  vesting  of 
his  estate  in  an  official  assignee, 
to  be  named  by  such  commis- 
sioner, together  with  an  as- 
signee   to   be   chosen    by  the 


majority,  in  number  and  nhi 
of  the  creditors  who  mayttia 
before  the  commisdoner  on  ne 
day,"  &c. 

(6)  13  M.^  r.651.,2^ 
Si  L.  6^6. 

(c)  7-af.(J^G.927.,8W 
N.R.  732.,  ^D.SfL.QiS' 

(d)  Ant^,    VoL  I.  p. 
3  D.S^L.  177. 

(e)  AnU,  VoL  II.  p.  W 

3  7).  (J^i.  417. 
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have  been  ^^  for  protection  and  distribution,"  nor  did  it 
set  oat  the  order  in  terms,  so  as  to  shew  that  it  was  in 
troth  an  order  for  protection  and  distribution.]  Not- 
witbtanding  the  difference  of  opinion  that  existed  in 
tbat  case,  the  decision  of  the  court  expressly  nega- 
tives the  validity  of  this  plea. 


1847. 
Wright 

V. 

Hutchison. 


Unthatikf  contriL  It  may  be  conceded,  that  the  case 
of  Gilhn  V.  Deare  would  have  been  decisive  of  the 
bteof  this  plea,  but  for  the  strong  intimation  of  opinion 
thrown  out  by  Erle^  J.  "  The  third  objection,"  says 
that  learned  judge,  *'  is,  that  the  pleader  has  not  exact!}' 
followed  the  words  of  the  tenth  section.  But,  to  my 
miod,  he  has  taken  a  more  accurate  definition  of  the 
order  therein  mentioned,  which  evidently  refers  to  the 
final  order  spoken  of  in  s.  4.  Now,  the  order  men- 
tioned in  s.  4>.,  is  'for  the  protection  of  the  person 
of  the  petitioner  from  all  process,  and  for  the  vest- 
ing of  his  estate  and  effects  in  an  official  assignee,' 
&c;  i^ot  a  word  being  said  in  that  section,  or  in 
die  order,  about  distribution.  The  order  vesting  the 
estate  and  effects  in  the  assignees,  whose  duty  it  is  to 
distribute,  is,  by  force  of  law,  an  order  for  distribution. 
The  statute  not  having  given  a  form  of  plea,  but  merely 
describing  the  two  main  ingredients  which  the  plea  shall 
contain,  viz.,  the  petition  and  the  vesting  order,  the 
pleader  has  more  accurately  described  the  order  as  an 
^r  for  the  protection  of  the  person  of  the  defendant 
'^n  process,  and  for  the  vesting  of  his  estate  and 
^ects  in  the  assignee, — relying  upon  the  known  rule 
^f  pleading,  which  allows  an  instrument  to  be  set  out 
according  to  its  legal  effect  I  therefore  think  the  plea 
» sufficient."  The  first  section  of  the  5  &  6  Vict.  c.  116. 
lives  the  right  to  petition  under  certain  circumstances, 
nd  empowers  the  commissioner  to  give  the  petitioner  a 
rotection  from  process ;  and  it  enacts,  '^  that,  upon  the 
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presentation  of  any  such  petition,  all  the  estate 
eSects  of  the  petitioner  shall  forthwith  become  inv( 
in  the  official  assignee,  who  shall  be  nominated  b; 
commissioners  acting  in  the  matter  of  the  said  peti 
and  such  official  assignee  shall  and  may  forthwith 
possession  of  so  much  thereof  as  can  be  reaaoi 
obtained  and  possessed  without  suit;  and  the  said 
cial  assignee  shall  hold  and  stand  possessed  of  the  i 
in  like  manner  as  official  assignees  hold  and  poi 
estates  and  effects  under  and  by  virtue  of  the  stat 
relating  to  bankrupts."  Under  the  bankrupt  act,  I 
Wl  4.  r.  56.  ss.  22.  24.,  the  official  assignee  holdf 
trust  for  distribution  amongst  the  creditors.  Bj 
fourth  section  of  the  5  &  6  Vict.  c.  116.,  the  modi 
proceeding,  when  the  petitioner  is  brqught  up  (or 
amination,  is  regulated ;  and  the  commissioner  ii  • 
powered  to  make  a  final  order  for  the  protection  of 
person  of  the  petitioner  from  process,  and  for  the  vesl 
of  his  estate  and  effects  in  an  official  assignee.  T 
section  does  not,  per  se^  neither  does  the  order,  vest 
estate.  [Maide^  J.,  What,  then,  is  the  meaning 
making  an  order  for  vesting  ?  Has  there  been  in  1 
case  an  order  under  the  fourth  section  ?]  There  i 
^Mauie,  J.  Then  why  not  plead  it  ?]  It  has  genen 
been  assumed,  that,  when  a  statute  gives  a  form  of  pi 
it  must  be  strictly  pursued :  it  was  so  held,  with  rd 
ence  to  a  plea  under  the  6  G.  4.  c.  16.  s.  126.,  inS^ 
V.  Garratt  (o).  That,  however,  is  a  fallacy :  Earl  ^ 
ccr  y.  Swamicll  (b).  It  is  enough  if  the  words  oft 
plea  are  substantially  the  same  as  those  of  the  to 
section  of  the  act.  A  general  form  of  plea  precist 
following  the  words  of  that  section  has  been  held  ba 
Fisker  v.  Gibbmi  (c).  [Channclly  Serjt.,  That  cast 
referred  to,   and  disposed  of  in  Cook  v.  Henson,] 


(a)  6  Bingh.  686.,  4  3f.  (j^ 
P.  525. 


(6)  3  M.  4'  W.  154. 
(c)  2  D.  Si  L,  869' 


10  VICTORIA. 

Ti/kr  V.  SherUon  (a),  Lord  Denman  says :  "  Very  great 
latitude  in  pleading  would  seem  to  be  given  by  the  act 
of  parliament,  and  the  court  of  Common  Pleas  have 
gone  very  far  m  holding  the  plea  sufficient  in  Cook  v. 
Hensoiu  Without  impugning  that  decision,  it  is  suffi- 
cient to  say  that  we  are  now  asked  to  go  still  further^ 
which  we  are  not  prepared  to  do."  The  form  of  order 
given  by  the  recent  act,  7  &  8  Vict.  c.  96.  s.  2.,  makes 
no  mention  of  distribution. 
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Per  curiam.  This  is  a  plea  by  which  the  defendant 
seeks  to  discharge  himself  under  the  6  8c  6  Vict.  c.  IIC. 
There  can  be  no  difficulty  in  framing  such  a  plea. 
Either  it  must  follow  the  precise  words  of  the  tenth 
section,  or  it  must  set  out  the  whole  of  the  proceedings, 
so  as  to  shew  that  the  requisites  of  the  statute  have  been 
duly  complied  with.  The  plaintiff  must  have  judgment, 
unless  the  plea  be  amended  within  a  week. 

The  plea  not  having  been  amended,  there  was 

Judgment  for  the  plaintiff. 

(u)  15  Law  Jaum.,  N.  S.,  Q.  B.  204. 
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Doe  d.  Grettos  and  Anocfaer.  r.  Eoc 


Q 

iher  ixptm  a 
motioD  for 

It 


¥TXDER   the  4G.2.  r.28.  J.2L 

obtained  against  the  casoal 
stating,  tliat,  before  the  dedaratAoo 


was 

affidsTit 
(i),  there 


agunst  the 

casual  ejector,  lUMkr  the  4  G.  2.  c  28. «.  S.,  si  affidavit 
ereeetftaf  hml/  a  fear^s  rent  wai  in  arrcar,  aod  tkit 
difltrea  to  be  found  upon  the  premises,  conntertailin^  eke 
dmt^'^  is  ssiSdent :  or  whether  the  affi<laTit  sbooU  state 
pmniaes  was  inefficient  to  ooonterTail  Aoj^'a  fMr «  mUL 

HlMie  judgment  had  been  obtained  npoo  an  affidavit  vksdi  the 
piehenare  might  be  held  to  be  defiectiTe  in  this  lopcct,  the 
jadgment  to  be  snperfeded,  and  another  judgment  to  be  agpe 
affidavit. 

.Sefli^,  that  no  special  groocd  for  setting  aude  the  first  jwlgMinit 


party  wii^ 
aUovedwii 


(a)  Which,  enacts,  •*  that, 
in  all  cafes  betvrcen  lancHord 
and  tenant,  as  often  as  it  thaQ 
happen  that  one  half- jear's  rent 
shall  be  in  arrear,  and  the 
landlord  or  lessor  to  whom 
the  same  is  due,  hath  right 
by  law  to  re-enter  for  the  non- 
payment thereof,  guch  land- 
lord or  lessor  shall  and  may, 
without  any  formal  demand  or 
re-entry,  serve  a  declaration  in 
ejectment  for  the  recovery  of 
the  demised  premises,  or,  in 
case  the  same  cannot  be  legally 
served,  or  no  tenant  be  in  acmal 
possession  of  the  premises,  then 
to  affix  the  same  upon  the  door 
of  any  demised  messuage,  or, 
in  ca^  such  ejectment  shall  not 
be  for  the  recovery  of  any  mes- 
suage, then  upon  some  noto- 
rious place  of  the  lands,  tene- 
mentti,  or  hereditaments  com- 
prised in  such  declaration  in 
ejectment,  and  such  affixing 
shall  be  deemed  legal  service 
thereof ;  which  service  or  affix, 
ing  such  declaration  in  eject- 


ment shall  stand  in  die  pbff 
and  stead  of  a  demand  and  R* 
entry;  and,  in  cneof  judgneDt 
against  the  casual  qector,  v 
noDsoit  for  not  confessiDg  kttf 
entry    and  ouster,  it  shall  be 
made  appear  to  the  ooartwboe 
the  said  suit  is  dependiog,  bj 
affidavit,  or  be  proved  upoo  the 
trial,  in  case  the  defendant  ip* 
pears,   that  \aif  a  }fwr9  rtU 
was  doe  before  the  said  dedm* 
tion  was  served,  and  that  no 
sufficient   distress    wu  to  be 
found  on  the  demised  premisei) 
countervailing  the  arreart  Af* 
due,  and    that    the  lessor  or 
lessors  in  ejectment  had  power 
to  re-enter;  then,  and  in  eteiy 
such  case,  the  lessor  or  Itaai* 
in  ejectment  shall  recover  jails' 
ment   and    execution,  in  the 
same  manner  as  if  the  rent  io 
arrear    had    been    legally  ^ 
manded,  and  a  re-entry  inale* 
(6)  Qt/«re,  whether  it  should 
not  also  have  been  shewn  tbit 
the  rent  had  become  due  hefif* 
the  day  qfthe  demUe, 


V, 

Rob. 
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i^*as  due  to   Grettonj   as   landlord,   from   the   tenant,        1847. 
^SL  Ss.  8rf.,  for  more  than  half  a  year's  rent  of  the  pre-        ■ 
nises,  under  and  by  virtue  of  an  indenture  of  lease ;         ^" 
^hat  no  sufficient  distress  was  then  to  be  found  upon  the      Grbttoic 
said  premises  countervailing  the  said  arrears  of  rent 
hen  due ;  and  that  the  lessors  had  power  to  re-enter 
3y  Tirtue  of  the  said  lease,  for  the  non-payment  of  the 
rent  so  in  arrear  as  aforesaid,  &c. 

T.Sanders  now  moved  that  that  judgment  might  be 
superseded,    and   another    judgment   signed   upon   an 
imended  aflSdavit,  stating,  that,  before  the  declaration 
vas  served,  there  was  due  to  Grettoriy  as  landlord  of 
the  premises,  from  G.  Fox^  the  tenant  thereof,  29/.  Ss.  8£^., 
for  more  than  a  half-year's  rent  of  the  premises,  under 
and  by  virtue  of  an  indenture   of   lease,    dated,  &c., 
whereby  the  premises  were  demised  to  Fox  for  twenty- 
five  years  from,  &c.,  at  the  yearly  rent  of  40/.;  and  that 
no  suflScient  distress  was,  before  the  said  service  of  the 
declaration,  to  be  found  upon  the  premises,  countervail^ 
ingthe  sum  0^20/.,  being  one  half  year's  atrears  of  rent 
Aendiie,   [ilfa/rf^,  J.  Why  is  not  the  first  affidavit  suffi-^ 
cient?  Is  it  not  enough,  if  the  goods  upon  the  premises 
>K  insufficient  to  countervail  all  the  arrears  then  due  ?] 
The  case  of  Doe  d.  Powell  v.  Roe  {a)   seems  to  shew 
^tit  is  not*     There,  the  affidavit  stated  that  a  year's 
i^nt  was  in  arrear,  and  that  there  was  ^*  no  sufficient 
distress  to  be  found  on  the  premises  to  countervail  the 
^^ears  of  rent:**    and  Coleridge^  J.,  said:    "That  is 
^ot  sufficient,  as  there  may  be  a  sufficient  distress  on 
"*e  premises  to  countervail  lia/f  a  year's  rent,  although 
^«ere  is  not  sufficient  to  countervail  a  year's  rent.    Sup- 
pose five  years'  rent  was  due,  the  landlord  is  not  to 

(o)  9  DowL  P,  C.  548.  The  cisc  words  of  the  statute,  which 
'^^rned  judge's  attention  was  appear  to  conclude  the  question* 
I^btbly  not  called  to  the  pre« 
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there  is 
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■•  right  to  lie  t:^ 
Id  render  t^ 


•.—  • 
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of  stamps,  collector  of  assessed'>taxes,  and  agent  For  the 
Birmingham  Fire  Office  there,  from  which  business  he  had 
adnually  received,  on  an  average  of  five  years,  the  sum 
of  200/.,  and  that  the  plaintiff,  being  desirous  of  giving 
up  his  said  business,  had  agreed  with  the  defendant  for 
the  sale  of  the  same,  and  of  all  his  goodwill  and  interest 
therein,  to  him,  at  and  for  the  sum  of  300/.,  in  the  man- 
ner thereinafter  mentioned, — it  was  witnessed,  that,  in 
consideration  of  the  sum  of  300/.,  to  be  paid  as  therein- 
after mentioned,  the  plaintiff  did  thereby  agree  to  sell, 
and  the  defendant  did  thereby  agree  to  purchase,  all  the 
said  business  of  a  law-stationer  so  carried  on  by  the 
plaintiff,  and  all  his  goodwill  and  interest  therein,  and 
in  every  part  and  branch  thereof;  and  the  defendant 
did  thereby  promise  and  agree  to  and  with  the  plaintiff, 
that  he,  the  defendant,  would  pay  and  secure  to  the 
plaintiff  the  said  sum  of  300/.,  with  interest,  by  certain 
notes  of  hand,  &c.,  payable  at  stated  periods,  and  in 
manner  therein  mentioned ;  and  it  was  thereby  further 
agreed  by  and  between  the  plaintiff  and  the  defendant, 
that  the  plaintiff  should  not  at  any  time  after  the  1st 
day  of  March  then  next,  carry  on  the  business  of  a  law- 
Ktationer,  or  collect  any  of  the  assessed-taxeSf  or  accept 
the  office  of  an  agent  to  any  fire  or  life-assurance  com- 
pany at  Gloucester^  or  within  ten  miles  thereof,  but  would 
Qse  his  utmost  endeavours,  at  the  expense  of  the  defend- 
int,  to  introduce  him,  the  defendant,  to  the  said  business 
2nd  offices^  as  by  the  said  agreement,  &c. :  that,  the  said 
igreement  being  so  made,  afterwards,  in  consideration 
thereof^  and  that  the  plaintiff,  at  the  request  of  the  de- 
fendant, had  then  promised  the  defendant  to  perform 
iie  said  agreement  on  his  part,  he,  the  defendant, 
ondertook,  and  then  promised  the  plaintiff,  to  perform 
the  said  agreement  on  his  part  :  averment,  that  the 
ilaintiff  had  always,  from  the  time  of  making  the  said 
igreement,  performed    and-  fulfilled  the  same   on  his 


1847. 
Hopkins 

V. 

Pbescott. 


;o 


TRINITY  TERM, 


18i7. 
HopKnfs 

V, 

Pbbsoott. 


part,  and    was  ailerwards,    to  wit,   on   the   day  and 
year  first  aforesaid,  and  always  from  thence  bad  been, 
ready   and   willing  to    accept   and   receive    from   the 
defendant  the  notes  of  hand,   &c.,   as  a  security   for 
the    said    300/.    and    interest,    in    manner   as   in    the 
agreement  in   that   behalf  provided,   and   had   not  at 
any  time  after   the    1st  of   March^    1847,  carried  on 
the  business  of  a  law-stationer,  or  collected  any  of  the 
assessed-taxcs^  or  accepted  the  office  of  an  agent  to  any 
fire  or  life-assurance  company  within  ten   miles,  &c., 
and  had  always,  from  the  time  of  making  the  agree- 
ment,   used   his   utmost  endeavours   to    introduce  the 
defendant  to  the  said  business  and  offices :  Breach,  that, 
although,  after  the  making  of  the  agreement,  and  be- 
fore the  commencement  of  the  suit,  to  wit,  on  the  25th 
of  December^  1846,  the  sum  of  50/.  became  due  and 
payable  from  the  defendant  to  the  plaintiff,  according 
to  the  tenor  of  the  agreement,  yet  the  defendant  hacL^ 
disregarded  his  said  promise  and  agreement,  and  hacS 
not  paid  the  last-mentioned  sum,  or  any  part  thereof^ 
&c. ;    and    that,   although  a  reasonable   time   in    tha.^ 
behalf  had  elapsed,  afler  the  making  of  the  agreemen^^ 
and    before    the    commencement  of  the  suit,  yet  tl^« 
defendant,  further  disregarding   his  said  promise,  had 
wholly  neglected  to  secure  the  said  sum  of  50/.,  or  any 
part  thereof,  by  note  of  hand  or  otherwise,  &c. 

Second  plea — that,  before  and  at  the  time  of  making 
the  supposed  agreement  and  promise  in  the  declara- 
tion mentioned,  the  plaintiff  held,  exercised,  and  en- 
joyed the  office  of  sub-distributor  of  stamps,  for,  &(%» 
the  same  then  and  still  being  an  office  touching  and 
concerning  the  receipt  of  Her  Majesty's  revenue ;  and 
that,  by  the  agreement  so  made  by  the  plaintiff  as  in 
the  declaration  mentioned,  he  the  plaintiff  did  unlaw- 
fully,   corruptly,  and  against  the  statute  in  that  case 
made  and  provided,  agree  with  the  defendant  to  receive^ 
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and  have  from  him  a  certain  sum  of  money,  to  wit, 
the  money  in  the  declaration  mentioned,  to  the  intent 
that  he,  the  defendant,  should  have,  exercise,  and 
enjoy  the  last-mentioned  office;  and  that  thereby  the 
supposed  agreement  was  and  is  utterly  void  in  law. 
Verification. 

Replication  —  that  the  plaintiff  did  not,  by  the  agree- 
ment in  the  declaration  mentioned,  agree  with  the  de- 
fendant to  receive  or  have  from  him  the  sum  of  money 
in  the  plea  mentioned,  to  the  intent  that  the  defen- 
dant should  have,  exercise  or  enjoy  the  office  in  the 
plea  mentioned,  modo  et  formd  —  concluding  to  the 
country. 

To  a  third  plea,  in  terms  similar  to  the  second, 
substituting  the  words  ''  collector  of  taxes,*'  for  **  dis- 
tributor of  stamps,"  there  was  a  similar  replication. 

To  these  replications  there  was  a  special  demurrer : 
but  the  judgment  of  the  court  turned  entirely  upon  the 
sufficiency  of  the  declaration. 


184T. 

U0PKIN8 
Prescott. 


Ht^h  Hill  (with  whom  was  Badeley)^  in  support  of 
the  demurrer.     The  contract  declared  upon  is  void, 
and  the  breach  of  it  affords  no  ground  of  action.     One 
of  the  considerations  which  induced  the  defendant  to 
agree  to  purchase   the  business  in  question  was,   the 
engagement,  on  the  plaintiff's  part,  not  to  carry  on  the 
business  of  a  law-stationer  at  Gloucester^  or  within  ten 
miles  thereof;  another,  that  the  plaintiff  would  resign 
the  office  of  collector  of  assessed  taxes ;  and  a  third, 
that  the   plaintiff    would    use   his    utmost   endeavours 
to  introduce  the  defendant  to  the  offices  before  men- 
tioned,   viz.,    amongst    others,    those    of    collector  of 
assessed  taxes,  and  sub-distributor  of  stamps.     Now,  it 
is  perfectly  clear,  that,  if  any  one  provision  in  an  agree- 
ment is  in  contravention  of  a  statute,  the  whole  contract 
is  void.    From  the  reign  of  Elizabeth  to  the  present  time 
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that  has  never  been  disputed.     In  Lee  v*  ColesfiiU  (a), 
in  debt  by  Lee  and  wife,  as  executors  of  Smithj  upon  an 
obligation,  against  the  defendant,  as  executrix  ofCoUshillj 
her   husband,    "  thet  defendant  pleaded  the  condition 
to  be,  for  the  performance  of  covenants  within  a  certain 
indenture  betwixt  Smith  on  the  one  part,  and  ColesiiU 
on  the  other  part,  whereby  ColeshiUy  being  customer  of 
London  (by  letters-patent)  made  Smith  his  deputy  in  the 
said  office,  and  covenanted  to  surrender  those  letters* 
patent  before  a  certain  day,  and  to  procure  new  to  him- 
self and  Smith ;  as  also,  that,  if  Smith  died,  living  C, 
that  C.  should   pay  to  the  executors  of  Smith  SOOL : 
and  shews  the  statute  of  5  Edw.  6.  c.  16.,  that  all  pro- 
mises, bargains,  and  contracts  for  the  buying  of  divers 
offices  (whereof  thb  is  one)  shall  be  void;  and  therefore 
the  plaintiff  demurred.     Glanvil  prayed  judgment  for- 
the  plaintiff;  for,  there  be  many  covenants  within  th^ 
indenture,  whereof  some  are  good  and  lawful,  and  foHc 
them,  doubtless,  the  obligation  remains  good:  for,  al^ 
though  the  statute  makes  the  covenants  concerning  th 
buying  of  the  office,  and  the  obligation  as  to  it,  voi 
yet,  for  the  other  covenants  therein  recited,  being  la 
fnl,  the  obligation  continues  in  force.     Vide  20  H* 
c.  23.  (6),  and  4  //.  7.  (c),  that  an  obligation  may  b« 
avoided    in    part,    and  stand  good    for     the    residue 
DreWf  e  contrd.     All  the  parts  here  of  this  indenture 
concern  the  exercising  of  this  office.     And,  if  any  of  the 
covenants  concerning  other  matters  in    the   indenture 
should  be  accounted  good,  yet  the  obligation  is  void  in 
all ;  for,  the  statute  saith  the  bond  to  that  purpose  shall 
be  void.     And  then  it  is  not  possible  it  should  be  void 
to  this  intent,  and  be  goo<I  for  another.     And  it  hath 


(a)  Cro.  Eliz.529.;  S.C.y 
per  nom.  Smith  v.  Coleshill, 
2  And,  55.  107.  ;  cited  in 
Twynes  case,  S  Co,  Rep.  82.  b.; 


and  in   Godb.  213.;    Sir   /• 
Moore,  857. ;  Ley,  2. 75.  79- 

(//)  P.  20^.6,  fo.25,pL?. 

(c)  r.  4/f.  7,  fo.  12,pl«. 
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been  held  in  the  Queen's  Bench,  if  a  person  makes  a 
lease  which  is  void  by  the  statute  for  non-residence,  and 
there  is  an  obligation  for  the  performance  of  covenants ; 
although  there  be  some  covenants  therein  which  do  not 
concern  the  lease ;  yet  the  bond  is  entirely  void.  Other- 
wise, all  the  meaning  of  the  statute  should  be  defrauded, 
by  putting  in  a  lawful  covenant  within  the  indenture. 
Wherefore  the  court  here  did  not  deliver  any  great  opi- 
nion: but,  absente  Walmdey  adjoumatur:  and  it  was 
afterwards  adjudged  that  this  obligation  was   void  in 
every  part,  **  being  against  law."     To  the  same  effect  is 
Norton  V.  Simmes  (a),  where    "  a  difference  was  taken 
between  a  bond  made  void  by  statute  and  by  common 
law;  for,  upon  the  statute  23  J7.6.(6),  if  a  sheriff  will 
take  a  bond  for  a  point  against  that  law,  and  also  for  a 
due  debt,  the  whole  bond  is  void,  for,  the  letter  of  the 
statute  is  so,  for  a  statute  is  a  strict  law,  but  the  com* 
men  law  doth  divide  according  to  common  reason,  and, 
having  made  that  void  that  is  against  law,  lets  the  rest 
stand,— as  is  14  H.  %,fo.  15."  The  statute  5iiL6Edw.  6. 
^  16. 5.  2.  enacts,  **  that,  if  any  person  or  persons,  at 
Any  time  hereafter,  bargain  or  sell  any  office  or  offices, 
or  deputation  of  any  office  or  offices,  or  any  part  or 
parcel  of  any  of  them,  or  receive,  have,  or  take  any 
■Honey,  fee,  reward,  or  any  other  profit,  directly  or  in- 
directly, or   take  any  promise,   agreement,  covenant, 
oond,  or  any  assurance  to  receive  or  have  any  money, 
^c,  for  any  office  or  offices,  or  for  the  deputation  of 
^y  office  or  offices,  or  any  part  of  any  of  them,  or  to 
^e  intent  that  any  person  should  have,  exercise,  or  en- 

•  

joy  any  office  or  offices,  &c«,  which  office  or  offices,  or 
^y  part  or  parcel  of  them,  shall  in  any  wise  touch  or 
^Dcem  tlie  administration  or  execution  of  justice, 
^^  the  receipt,  controlment,  or  payment  of  any  of  the 


1847. 
Hopkins 

V. 

Prescott. 


(a)  M^rl,  12. 
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king's  highness's  treasure,  money,  rent,  revenuef  account 
aulnage,  auditorship,  or  surveying  of  any  of  the  king^i 
majesty's  honours,  castles,  manors,  &c.,  or  any  of  thi 
king's  majesty's  customs,  or  any  other  administration  oi 
necessary  attendance  to  be  had,  done,  or  executea  it 
any  of  the  king's  majesty's  custom-house  or  houses ;  a 
the  keeping  of  any  of  the  king's  majesty's  towns,  castle; 
or  fortresses,  being  used,  occupied,  or  appointed  for  i 
place  of  strength  and  defence ;  or  which  shall  concero 
or  touch  any  clerkship  to  be  occupied  in  any  manner  of 
court  of  record,  wherein  justice  is  to  be  ministered ; — diat 
then  all  and  every  such  person  and  persons  that  shall  so 
bargain  or  sell  any  of  the  said  office  or  offices,  deputa- 
tion or  deputations,  or  that  shall  take  any  money,  fee, 
reward,  or  profit,  for  any  of  the  said  office  or  offices,  &c^ 
or  any  part  of  any  of  them,  or  that  shall  take  any  pro- 
mise, covenant,  bond,  or  assurance  for  any  money,  re- 
ward, or  profit  to  be  given  for  any  of  the  said  office  or 
offices,  &c.,  or  any  part  of  any  of  them,  shall  not  odIj 
lose  and  forfeit  all  his  and  their  right,  interest  and  estate 
which  such  person  or  persons  shall  then  have,  of,  in,  or 
to  any  of  the  said  office  or  offices,  &c.,  or  of,  in,  or  to 
the  gift  or  nomination  of  any  of  the  said  office  or  offices, 
deputation  or  deputations,  for  the  which  office  or  offices, 
or  for  the  deputation  or  deputations  of  which  office  or 
offices,  or  for  any  part  of  any  of  them,  any  such  person 
or  persons  shall  so  make  any  bargain  or  sale,  or  take 
or  receive  any  sum  of  money,  fee,  reward,  or  profit,  or 
any  promise,  covenant,  or  assurance  to  have  or  receive 
any  fee,  reward,  money,  or  profit ;  but  also  that  all  and 
every  such  person  or  persons  that  shall  give  or  pay  anj 
sum  of  money,  reward,  or  fee,  or  shall  make  any  pro- 
mise, agreement,  bond,  or  assurance  for  any  of  the  said 
offices,  or  for  the  deputation  or  deputations  of  any  of 
the  said  office  or  offices,  or  any  part  of  any  of  thenii 
shall  immediately  by  and  upon  the  same  fee,  money,  or 
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reward  given  or  paid,  or  upon  any  such  promise,  cove 
nant,  bond,  or  agreement  had  or  made  for  any  fee,  sum 
of  money,  or  reward,  to  be  paid  as  is  aforesaid,  be  ad- 
judged a  disabled  person  in  the  law,  to  all  intents  and 
purposes,  to  have,  occupy,  or  enjoy  the  said  office 
or  offices,  deputation  or  deputations,  or  any  part  of 
any  of  them,  for  the  which  such  person  or  persons 
shall  so  give  or  pay  any  sum  of  money,  fee,  or  reward, 
or  make  any  promise,  covenant,  bond,  or  other 
assurance,  to  give  or  pay  any  sum  of  money,  fee, 
or  reward.**  And  the  third  section  enacts  **  that  all 
and  every  such  bargains,  sales,  promises,  bonds,  agree- 
ments, covenants,  and  assurances,  as  be  before  specified, 
ahall  be  void  to  and  against  him  and  them  by  whom 
any  such  bargain,  sale,  bond,  promise,  covenant,  or 
assurance,  shall  be  had  or  made."  The  49  G.  S. 
Cil26.«,  3.  (a)  makes  the  purchase  or  sale  of  an  office 
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(a)  Which  declares  and 
cnacti, "  that,  from  and  after 
tbe  paning  of  this  act,  if  any 
penon  or  persona  shall  sell  or 
iMigain  for  the  sale  of,  or  re- 
Cove,  have,  or  take  any  money, 
^>  grttoity,  loan  of  money, 
revtrd,  or  profit,  directly  or 
iodiiectly,  or  any  promise, 
agnement,  covenant,  contract, 
1^»  or  aasorance,  or  shall,  hy 
•fiy  way,  device,  or  means, 
^tract  or  agree  to  receive  or 
"*▼«  any  money,  fee,  gratuity, 
^  of  money,]  reward,  or 
Pwfit,  ^directly  or  indirectly, 
— ind  also  if  any  person  or 
PcnoDiihall  purchase  or  bar- 
Siin  for  the  purchase  of,  or 
Sive  or  pay  any  money,  fee, 
S^itaity,  lasn  of  money,  re- 
^od,  or  profit,  or  make  or 
**iter  into  any  promise,  agree- 
'^t)  covenant,  contract,  bond. 
Of  imrance^  to  give  or  pay  any 
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money,  fee,  gratuity,  loan  of 
money,  reward,  or  profit,  or 
shall,  by  any  way,  means,  or 
device,  contract  or  agree  to  give 
or  pay  any  money,  fee,  gra- 
tuity, loan  of  money,  reward, 
or  profit,  directly  or  indirectly, 
—  for  any  office,  commission, 
place,  or  employment  specified 
or  described  ill  the  said  recited 
act  [5  4*  6  Edw,  6.  c.  l6.]  or 
this  act,  or  within  the  true  in- 
tent or  meaning  of  the  said  act 
or  this  act,  or  for  any  deputa- 
tion ^thereto,  or)  for  any  part, 
parcel,  or  participation  of  the 
profits  thereof,  or  for  any  ap- 
pointment or  nomination  there- 
to, or  resignation  thereof,  or  for 
the  consent  or  consents,  or  voice 
or  voices  of  any  person  or  per- 
sons to  any  such  appointment, 
nomination,  or  resignation,-— 
then,  and  in  every  such  case, 
tevery   such  person,    and   also 
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within  the  prohibition  of  the  former  statute,  an  indictabl 
offence.     A  contract  for  the  doing  of  a  thing  that 
prohibited  by  a  statute,  or  the  doing  of  which  subject 
the  party  to  a  penalty,  cannot  be  made  the  foundatioi 
of  an  action,  (o)     In  Srd  Inst.  154.,  it  is  said:  '*Tbe 
King  referred  the  case  {b)  unto  Sir  Thomas  Egerian^  lord 
chancellor  of  England^  and  to  the  chief  justice  of  tbe 
King's  Bench:  Sir  Robert  Vernon^  being  cofererof  the 
King's  house,  by  reason  of  which  office  he  hath  the 
receipt  and  payment  of  40,000/.  of  the  King's  treasure 
yearly,  and  payeth  the  wages  beneath  the  stayres,  &&) 
did  bargain  and  sell  the  said  office  for  a  great  sum  of 
money,  and  for  certain  annuities  to  be  paid,  to  SwArihr 
Ingraniy  knight.     The  first  question  was,  whether  the 
the  said  office  were  void  by  force  of  the  statute  of  5&6 
Edw.  6.  c,  16.     The  second  was,  seeing  the  words  of 
this  act  be,  —  ^  shall  be  adjudged  a  disabled  person  is 
law,  to  all  intents  and  purposes,  to  have  and  occupy anj 
such  office,'  &c.,  —  whether  the  King  might  dispense 
with  that  [disabled];   and,  upon  mature  deliberation, 
and  hearing  of  counsel  learned,  they  resolved,  and  so 
certified  the  King,  that  the  same  office  was  void  by 
the  said  bargain  and  sale,  and  that    the  King  could 
not  dispense  with  the  said  disability,    for  the  reason 
and  cause  above-said. (c)     [^Maidej  J.     That  comes  to 
nothing  at  all.]     In  Httggim  v.  Bambridge  {d)^  it  was 
held    that    a    contract   with    the  warden  of  the  Fleet 
(who  held  only  for  life  under  the  crown),  that,  for  < 
sum  of  money,  he  would  surrender  the  office  to  the 
King,  to  the  intent  that  he  should  procure  from  the 


every  person  who  shall  wilful- 
ly and  knowingly  aid,  abet,  or 
assist  such  person  therein,  shall 
be  deemed  and  adjudged  guilty 
of  a  misdemeanor.** 

(fl)  Vide  CundellY.  Dauwm, 
anU,  p.  876. 


(6)  Sir  A.  Ingram*i  «»' 
12  Jac.l. 

{c)  And  see  Co. LiU.9Si^ 
1  Tho.  Co.  Litt.  240. 

{d)   1Ville*,2^l. 
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King  a  grant  of  the  office  to  the  p  urchaser,  is  void  by 
the  5  &  6  Edw*  6.  c.  16.;  and  a  bond  given  to  secure 
the  payment  of  such  consideration  money,  cannot  be 
enforced  in  a  court  of  law.  So,  in  Layng  v.  Paine  (a), 
it  was  held  that  a  bond  given  by  any  of  the  officers 
mentioned  in  that  statute,  for  securing  all  the  profits  of 
the  office  to  the  person  appointing,  was  void :  so,  a  bond 
given  by  such  an  officer,  to  surrender  whenever  the  per- 
«on  appointing  should  choose.  In  Parsons  v.  Thompson  (i), 
i>)  being  possessed  of  an  office  in  a  dock-yard,  £.,  in 
order  to  induce  him  to  procure  himself  to  be  super- 
annuated, and  retire  on  the  usual  pension,  agreed  (with- 
out the  knowledge  of  the  navy  board,  to  whom  the 
tppointment  belonged),  in  case  B.  should  succeed  him, 
to  allow  him  a  certain  annual  share  of  the  profits  of  the 
^Ace:  and  it  was  held  that  no  action  could  be  main- 
i^ined  upon  the  agreement  And  in  Garfortk  v.  Fea^' 
^^[c\  JLf  by  the  interest,  and  on  the  application  of  j5., 
^^  appointed  customer  of  a  port,  having  previously 
signed  an  agreement,  declaring  that  his  name  was  used 
JQ  the  application,  in  trust  for  JB.,  that  he  would  appoint 
^  deputies  as  B.  should  nominate,  and  would  im- 
power  B.  to  receive  the  profits  of  the  office  to  his  own 
^Bc:  upon  the  failure  of  A.  to  comply  with  the  agree- 
A^t,  it  was  held  that  no  action  upon  it  would  lie 
■gwnjt  him.  So,  in  Blackford  v.  Preston  (rf),  it  was 
held  that  a  sale  (by  the  owner)  of  the  command  of  a 
•nip  employed  in  the  East  India  Company's  service, 
^tthout  the  knowledge  of  the  company,  is  illegal ;  and 
^e  contract  of  sale  cannot  be  the  foundation  of  an 
•^ion.  Lord  Kenyon  there  said :  "  There  is  no  rule 
^^Hter  established  respecting  the  disposition  of  every 
^ce  in  which  the  public  are  concerned,  than  this  — 
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a)  WiUei,  571. 

b)  Iff,  Bloc.  S22. 


(c)  1  H.  Bloc.  327. 
Id)  8  r.  JR.  89. 
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(le/ur  digniori :  on  principles  of  public  policy,  no  money 
consideralion  ought  to  influence  the  appointment  to  such 
offices.     This  principle  was  much  considered  by  the 
late  Lord  Chancellor  T/mrlaiv,  in  a  case  that  came  before 
him  on  an  injunction  bill|  where  a  noble  lord  having,  in 
consequence  of  his  own  office  in  the  King's  householdi 
recommended  another  person  to  the   appointment  of 
another  place  in  the  household,  and  having  made  that 
recommendation  in  consideration  of  an  annuity  to  be 
granted  to  a  third  person,  not  to  himself,  the  contract 
was  considered  as  illegal;  and  a  perpetual  injunctioa 
was  granted  to  the  party  suing  on  that  contract  in  i 
court  of  law.  {a)     Up  to  a  certain  extent,  the  legislatore 
have  interfered,  and  prohibited,  by  the  statute  5  &  6 
Edw.  6.  c.  16.,  the  sale  of  some  offices:  but,  whether  or 
not  that  act  of  parliament  were  necessary  for  the  pa^ 
pose,  I  will  not  now  inquire."     And  Lawrence^  J«,  said: 
''  The  short  question  here  is,  whether  or  not  a  contract 
entered  into  between  two  individuals,  in  direct  violatioo 
of  the  orders  of  the  East  India  Company,  and  against 
public  policy,  can  be  enforced  in  a  court  of  justice 
With  regard  to  offices  under  government,  it  has  been 
decided  that  they  cannot  be  sold,  though  they  be  not 
such  offices  as  are  mentioned  in  the  statute  5ii6  Eiw.6* 
c.  16.     This  point  was  much  considered  in  Parsons  f» 
T/iompson,  where  an  officer  in  the  dock-yard  at  Chatham 
agreed  to  give  another  officer  there,  a  certain  share  of 
the  profits,  if  the  latter  would  procure  himself  to  be 
superannuated,  and  retire  on  the  usual  pension,  to  make 
way  for  the  former ;  and  it  was  holden  that  such  agree* 
nient,  having  been  made  without  the  knowledge  of  the 
nnvy  board,  to  whom  the  appointment  belonged,  conU 
not  be  the  foundation  of  an  action,  because  it  was  cop 
trary  to  public  policy.     There,  a  distinction  was  taken 


(a)  See   ffaneingion  V.  Du  Chatel,  1  Sro.  C.  C.  1£4 
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between  those  offices  that  cannot  be  legally  sold,  and 
ilMse  that  may  be  the  object  of  sale,  where  the  sale 
^ikes  place  under  the  authority  and  with  the  consent  of 
hoBe  who  have  the  power  of  appointment,  as  commis- 
ism  in  the  army.(a)  Now,  the  principle  on  which  that 
sue,  and  the  cases  there  referred  to,  were  decided,  must 
p)Tero  the  present,  unless  it  can  be  shewn  that  there  is 
(ome  distinction  between  offices  held  under  the  East 
hiia  Company  and  those  under  government:  but  I 
ihiDJc  no  such  distinction  can  be  established,  as  far  as 
respects  this  purpose."  IJVilde^  C.J.  In  that  case  the 
party  superannuated  himself  by  fraud.]  In  Stackpoole  v. 
tatle(b\  a  contract  to  pay  a  percentage  for  procuring 
one  to  purchase  the  office  of  surveyor  of  the  baggage 
of  the  port  of  London^  was  held  to  be  within  the  prohi- 
bition of  the  Sii.^  Edw.  6.  c.  16.  IMaule,  J.  There, 
ibe  objection  was  taken  upon  the  evidence,  not  upon  the 
declaration.] 

By  the  55  G.  8.  c.  IS^.  s,  3.  general  powers  are  given 
to  the  commissioners  of  stamps  to  appoint  all  proper 
ofScers.  The  sub-distributor,  —  an  officer  expressly 
iDeotioned  in  the  56  G.  S.  c.  5S.  s.  120.,  and  in  the  3 
4*  fK  4.  c.  97.  ss.  1.  3.,  —  is  appointed  by  the  distri- 
butor, (c)  By  the  3  G.  4.  c.  88.  provision  is  made  for 
tbe  appointment  and  regulation  of  collectors  of  land 
ud  assessed  taxes.  Both  these  are  clearly  offices  within 
the5&6£^ii^6.  c.  16. 
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PreniicCf  cotUrd.  The  question  is,  whether  the  whole 
^Dtrnct  is  void,  because  one  branch  of  it  may  be  within 
the  prohibition  of  the  statute  of  JE>WiraiY/.  With  the  ex- 
ception of  Parsous  v.  Thompson  and  Garjorth  v.  Eearon^ 
^1  the  cases  cited  on  the  part  of  the  defendant,  were 
cases  of  bonds.     In  the  case,  however,  of  a  deed  which 

(fl)  V\6t  poit,  597.  n.  {a)  (c)  See   56  G.  3.   c.  56.  *. 

(6)  2  mii.  133.  20.  (^Ireland.) 
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contains  several  matters  of  contract  that  are  captfaie 
of  being  severed,  modern  cases  shew  that  an  ill^ity 
affecting  one  branch  of  it  only,  does  not  avoid  the  wbole 
instrument.     Thus,  in  Doe  d.  Thompson  v.  Pitcher (a)f 
it  was  held,  that,  if  there  be  in  a  deed  one  liroitatiooto 
an  use  which  is  a  charitable  use  within  the  statute  9 
G.  2.  c.  36.,  that  statute  does  not  therefore  avoid  other 
limitations  in  the  same  deed,  which  are  not  within  the 
act     ^^  The  deed,"  says  Gibbs,  C.  J.,  ^  is  argued  to 
be  void  on  three  grounds.     First,  if  it  be  void  ts  to 
part,  it  is  said,  it  must  be  void  as  to  the  whole.    If  the 
objection  had  been  derived  from  the  common  law,  it  i^ 
admitted  that  would  not  be  the  consequence;  bat  it  t^ 
urged  that  the  statute  makes  the  whole  deed  void.    Jlm 
the  counsel  for  the  plaintiff  puts  it,  there  is  no  difiereno^ 
between  a  transaction  void  at  common  law,  and  voi^ 
by  statute :  if  an  act  be  prohibited,  the  construction  t^J 
be  put  on  a  deed  conveying  property  illegally,  is,  tha-fl 
the  clause  which  so  conveys  it,  is  void  equally,  whether 
it  be  by  statute  or  common  law:  but  it  may  happetfi 
that  the  statute  goes  further,  and  says  that  thewhoL^ 
deed  shall  be  void  to  all  intents  and  purposes;  tnSa 
when  that  is  so,  the  court  must  so  pronounce,  becsnstf 
the  legislature   has   so  enacted,  and  not  because  th^ 
transaction  prohibited  is  illegal.     I  cannot  find  in  thw 
act  any  words  which  make  the  entire  deed  void.    Tbe 
words  are,  *  all  gifts,  grants,  conveyances,  appointments^ 
assurances,  transfers,  and  settlements  whatsoever,  of  any 
lands,  or  of  any  estate  or  interest  therein,  shall  be  tbso* 
lutely  and  to  all  intents  void.'     I  think  this  grant  of 
that  interest  in  land,  which  by  the  terms  of  the  gnot 
is  to  be  applied  to  a  charitable  use,  is  void ;  but  I  thiol 
the  statute  makes  nothing  more  void,  and  that  tbe  deed^ 
so  far  as  it  passes  other  lands,  not  to  a  charitable  t»i 
is  good.      Therefore  that  argument  fails,'*    So^  here, 

(a)  6  Taunt.  35$, 
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the  contract,  so  far  as  it  relates  to  the  sale  of  an  office, 
is  void;  but  the  rest  may  stand.  The  17th  section  of 
tbe  £6  G.  3*  c.  60.  required,  that,  upon  any  transfer  of 
tiie  property  in  a  ship,  the  certificate  of  registry  should 
be  recited  in  the  bill  or  other  instrument  of  sale  thereof; 
lod  that  otherwise  *'  such  bill  of  sale  should  be  utterly 
nail  and  void  to  all  intents  and  purposes.'*  In  Kerrison 
V.  Cde  (a),  it  was  held,  that,  although  a  bill  of  sale  for 
(nnsferring  the  property  in  a  ship  by  way  of  mortgage, 
may  be  void,  as  such,  for  want  of  reciting  the  certificate 
of  registry  therein,  as  required  by  the  statute,  yet  the 
mortgagor  may  be  sued  upon  his  personal  covenant, 
contained  in  the  same  instrument,  for  the  re-payment 
of  the  money  lent.  The  judgment  of  the  lord  chan* 
dlor,  in  Bellamy  v.  Burrow  {b\  shews  that  the  object 
of  the  statute  was,  to  restrain  corrupt  agreements,  and 
to  avoid  them,  as  between  the  grantor  and  grantee. 
\Madej  J.  To  avoid  them  generally.]  The  real  subject- 
matter  of  tbe  agreement  here,  is,  the  sale  of  the  business 
of  a  law-stationer.  All  the  rest  is  collateral.  The  de- 
claration would  have  been  perfectly  good,  at  least  on 
general  demurrer,  if  the  mutual  promises  had  been 
wholly  omitted.  The  plaintiff  was  'not  bound  to  set 
OQt  the  whole  agreement.  llVilde,  C.  J.  He  was 
boand  to  set  out  the  whole  consideration  for  the  defend- 
^(i  promise.]  Suppose  this  had  been  a  contract  for 
tbe  sale  of  two  distinct  businesses,  upon  separate  consi- 
derations, might  not  the  contract  have  been  good  as  to 
ooe,  although,  as  to  the  other,  it  might  have  been  bad  ? 
[f^Ude,  C*  J*  No  doubt,  you  may  put  two  distinct  and 
independent  contracts  upon  one  piece  of  paper.  But 
bere,  the  consideration  alleged  is  an  entire  one.]  It  is 
liowhere  alleged  in  this  declaration,  that  the  plaintif!* 
Was,  at  the  time  of  the  contract,  sub-distributor  of  stamps 
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or  collector  of  assessed  taxes;  but  merely  that  he  iac 
been  so*  [CressKeUy  J.  He  undertakes,  by  the  agree- 
ment, not  to  collect  any  of  the  assessed-taxes  after  fl 
certain  day.]  The  court  will  intend  nothing  to  make 
the  declaration  bad.  Nor  will  they  assume,  as  it  is  not 
averred,  that  the  plaintiff  had  been  a  collector  appointed 
under  the  assessed-taxes  acts. 


JBadeley,  in  reply.  The  court  will  take  notice  of  as- 
sessed-taxes, and  that  there  are  no  other  collectors  than 
those  mentioned  in  the  acts.  The  consideration  alleged 
in  the  declaration,  is  clearly  not  severable,  and  is  on  the 
face  of  it  illegal.  The  plaintiff  had  no  right  to  contnd 
to  deprive  the  crown  of  the  benefit  of  his  services  as 
collector.(a)  All  contracts  which  are  contrary  to  public 
policy,  are  void ;  Law  v.  Law,  (b)  Norton  v.  Simmer 
and  Pearson  v.  Humes  (c)  shew  that  there  is  a  distiac- 
tion  between  contracts  partially  void  at  common  lar^ 
and  those  which  are  declared  void  by  statute.  In  Ciit^ 
on  Contracts, — referring  to  Law  v.  Hodson{d\  For^ 
v.  Taylor  (^),  and  several  other  cases  of  that  class, — 
it  is  said  (g)  that  *'  it  may  be  laid  down  as  a  general 
rule,  that,  where  a  contract,  be  it  express  or  implied,  ii 
expressly  or  by  implication,  forbidden  by  the  common  01 
statute  law,  no  court  will  lend  its  assistance  to  gi?e  ii 
effect.'*  Upon  the  fair  construction  and  intendment  a1 
the  contract  as  stated  in  this  declaration,  it  does  appeal 
that  the  plaintiff  was  collector  of  taxes  at  the  time  il 
was  entered  into.  iMaule^  J.  The  plaintiff  distinctly 
avers  that  be  had  always,  from  the  time  of  making  the 
agreement,  performed  and  fulfilled  the  same  on  bb 
part,  and  had  not  at  any  time  since  the  1st  of  Marcif 


(a)  And  see  Pelharns  case^ 
4  Leonardo  33i 

(b)  SP.Wms.Sg^. 

(c)  Carter,  229.  In  Penno- 
yer  v.  Brace,  Camberbach,  441. 
Lord  HoU  disclaimed  all  know- 


ledge  of  ''that  Carter,'' ni 
would  not  allow  his  aatlxviQr. 

(d)  1 1  East,  300. 

(c)  BB.^Ad.  887. 

(^)  3rd  edit.  p.  417. 
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1847,  cdtleded  any  of  the  assessed'taxes.']  For  any  thing 
that  appears,  the  entire  agreement  is  set  out  in  the  de- 
claraiioD.  IfVilde,  C*  J.  The  court  will  intend  that 
the  whole  consideration  for  the  payment  of  the  money, 
is  stated.] 

WiLDEi  C.  J.  I  am  of  opinion  that  the  defendant 
in  this  case  is  entitled  to  judgment,  on  the  ground  that 
the  declaration  does  not  disclose  a  good  cause  of  action. 
It  is,  therefore,  unnecessary  to  discuss  the  sufficiency 
either  of  the  plea  or  of  the  replication.(a)  The  de« 
daration  sets  out  an  agreement ;  and  one  question  is, 
whether  it  sets  out  an  agreement  which  is  single  and 
entire,  made  on  one  entire  consideration,  or  one  that  is 
seTerable  in  its  nature,  and  deals  with  matters  that  are 
unconnected  with,  and  independent  of,  each  other.  It 
seems  to  me  that  the  matter  alleged  in  the  declaration, 
amounts  to  one  entire  agreement, —  which  may  very 
well  be,  although  the  contract  be  to  perform  several 
distinct  things*  By  the  agreement,  as  set  out  in  tlie 
declaration, «— which  begins  with  reciting  that  the 
plaintiff  had  for  a  long  time  past  carried  on  the  business 
of  a  law-stationer,  and  also  had  been  sub-distributor  of 
stamps,  collector  of  assessed-taxes,  and  agent  for  the 
Birmingham  Fire  Office,  and  that  the  plaintiff,  being 
desirous  of  giving  up  his  said  business,  had  agreed  with 
the  defendant  for  the  sale  of  the  same,  and  of  all  his 
good-will  and  interest  therein,  to  him,  for  the  sum  of 
^0<^,— it  was  witnessed,  that,  in  consideration  of  300/., 
^  plaintiff  agreed  to  sell,  and  the  defendant  to  pur-* 
^^W,  all  the  said  business  of  a  law-stationer  so  carried 
^  by  the  plaintiff,  and  all  his  good-will  and  interest 
^nerein,  and  in  every  part  and  branch  thereof:  and  the 
defendant  promised  and  agreed  to  pay  the  300/.,  at 
^taia  periods ;  and  it  was  further  agreed  ^^  that  the 
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plaintiff  should  not,  at  any  time  after  the  Ist  oF  March 
then  next,  carry  on  the  business  of  a  law-stationer, 
collect  any  of  the  assessed'taxes^  or  accept  the  oflBce  oE 
an  agent  to  any  fire  or  life-assurance  company,  withii^ 
ten  miles  of  Gloucester^  but  would  use  his  best  endea<^ 
vours  to  introduce  the  defendant  to  the  said  busines^^ 
and  offices"  that  is,  the  business  of  a  law-stationer,  aa.^ 
the  offices  of  sub-distributor*  of  stamps,  collector  o; 
assessed  taxes,  and  agent  to  the  BirmingJuim  Fire  Office, 
The   declaration   then   proceeds   to   allege   that   *^tbe 
said  agreement  being  so  made,  afterwards,  fit  comiderth 
tion  thereof^" — from  which  words,  it  seems  to  me  that  it 
must  necessarily  be  inferred  that  the  agreement  in  ail 
its  several  parts  formed  the  consideration  for  the  de- 
fendant's promise,  there  being  no  rational  ground  bt 
saying  that  one  of  the  things  mentioned  in  the  agree* 
ment  formed  the  consideration   in  preference  to  the 
others, — '^and  that  the  plaintiff,  at  the  request  of  the 
defendant,  had  then  promised  the  defendant  to  perform 
the  said  agreement  on  his  part,  he,  the  defendant,  ande^ 
took  and  then  promised  the  plaintiff  to  perform  the 
said  agreement  on  his  part/*  It  then  proceeds  to  aver,-* 
in  a  manner  not,  perhaps,  very  material,  except  as  shew- 
ing what  the  pleader,  who  would  hardly  have  averred 
the   performance  of  that   which  he  considered  to  be 
dehors  the  contract,  understood  to  be  the  agreement  be- 
tween the  parties, —  ^'  that  the  plaintiff  had  always,  from 
the   time  of  making  the   agreement,  performed  and 
fulfilled  the  same  on   his  part,   and   was  afterwards, 
to  wit,  on  Sec,  and  always  from  thence  hitherto  had 
been,  ready  and  willing  to  accept  and  receive  from  the 
defendant  the  securities  for  the  3002.  in  manner  as  io 
the  agreement  provided,  and  had  not  at  any  time  after 
or  since  the  said   1st  of  Marchy  1847,  carried  on  the 
business  of   a  law-stationer,  or  collected  amf  tf  tke 
assessed'taxeSi  or  accepted  the  office  of  an  agent  io  any 
fire  or  life-assurance  company,  within  ten  miles  of  6**" 
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cesieTf  and  bad  always,  from  the  time  of  making  thq 
said  agreement,  used  his  utmost  endeavours  to  intro« 
duce  the  defendant  to  the  said  business  and  offices.** 
Aod  it  then  alleges  a  breach,  in  the  non-payment  of 
one  of  the  instalments.  Looking  at  this  agreement,  it 
Appears  to  me  that  it  is  one  entire  and  indivisible  con- 
tract, founded  upon  one  entire  consideration. 

If,  then,  the  contract  declared  on  is  entire,  the  next 
question  is,  to  what  does  it  relate  ?  The  subject-matter 
of  the  agreement,  in  addition  to  the  sale  of  the  business 
of  a  law-stationer,  is,  that  the  plaintiff  will,  for  certain  re- 
ward, resign  the  offices  of  collector  of  assessed-taxes  and 
sub-distributor  of  stamps,  and  use  his  best  endeavours 
to  procure  the  defendant  to  be  appointed  to  those  offices. 
The  question  is,  whether  these  are  offices  within  the 
statute  B&6 Edw*  6.  r.  16.  It  is  said  that  .the  court 
cannot  take  notice  of  the  office  of  ^'collector  of  assessed- 
taxes."  He  is,  however,  an  officer  appointed,  under 
certain  acts  of  parliament,  of  which  we  must  take  notice, 
to  an  office  connected  with  the  receipt  of  the  revenue. 
The  office  of  sub-distributor  of  stamps,  likewise,  is  an 
office  of  the  same  description.  Both  are  within  the 
6ic6  EAo.  6.  c,  16.,  the  third  section  of  which  avoids 
all  contracts  for  the  sale  or  purchase  of  the  several 
offices  mentioned  in  the  second  section.  We  need  not, 
therefore,  look  beyond  the  provisions  of  that  statute,  to 
see  that  the  contract  declared  on  in  this, case,  cannot  be 
made  the  foundation  of  an  action.  The  49  G.  S.  c.  126. 
s.  d«9  however,  carries  the  matter  still  further,  by  making 
the  transactions  prohibited  by  the  statute  of  Edward, 
misdemeanors.  The  effisct  of  both  statutes  is»  that  this 
agreement  is  utterly  void. 

CoLTMAK,  J.  I  am  entirely  of  the  same  opinion.  The 
contract  cannot  be  broken  up  in  the  manner  suggested* 
It  is  one  entire  contract,  and  the  defendant  could  not  be 
called  upon  to  pay,  except  upon  the  performance  by  the 
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plaintiff  of  the  whole  consideration.     If  any  part  of  the 
consideration  is  void,  the  money  cannot  be  recovered. 
Reading  this  declaration,  as  I  think  we  are  bound  to  read^ 
it|  according  to  the  plain  common  sense  of  fhe  word« 
used,  I  find  a  part  of  the  consideration  to  be  the  cove*-. 
nant  on  the  plaintiff's  part  to  recommend  the  defendant  t^ 
an  ofiice  relating  to  the  collection  of  Her  Majesty's  r^ 
venue, — which  is  precisely  within  the  prohibition  of  tl^ 
5  8l6  Edw*  6.  c.  16.     It  has  never  been  held  that  tli^ 
statute  applies  only  to  one  who  has  power  himself  to  a^ 
point  to  the  ofiice  which  is  the  subject  of  the  bargain.  Ji? 
LavD  V.  Law,  which  is  a  leading  authority,  the  party  had 
no  such  power;  he  only  engaged  to  use  bis  influence 
with  the  commissioners.    If  tiiis  contract  were  not  made 
void  by  statute,  I  still  think  it  would  be  void  at  common 
law,  upon  the  principle  laid  down  by  Lord  TkwioWi  on 
granting  a  perpetual  injunction   in  Haneington  y.Du 
Chaicl{a)i  viz.,  that  contracts  for  the  sale  of  offices  of 
this  sort,  are  contrary  to  public  policy. 


Maule,  J.  I  also  think  the  declnratiou  is  bad,  oo 
the  ground  that  it  discloses  a  contract  made  void  by 
the  statute  5Sc6Edw.6.  c.l6.  The  second  section 
prohibits  the  taking  any  money  or  agreement  for  money 
or  reward,  to  the  intent  tiiat  the  party  paying  or  agree- 
ing to  pay  the  money  should  have  or  exercise  any 
office,  amongst  others,  relating  to  the  receipt  or  con- 
trolment  of  the  revenue;  and  the  third  section  makes 
the  contract  absolutely  null  and  void.  The  agreement 
now  in  question,  in  substance  is,  that  the  defendant  shall 
pay  the  plaintiff  300/.,  to  the  intent  tiuit  the  fomoer 
shall  have  and  exercise  the  offices  of  sub-distributor 
of  stamps,  and  collector  of  assessed-taxes,-— both  clearff 
offices  within  the  direct  prohibition  of  the  statute.  The 
agreement  bears  evident  traces  of  an  intention  to  evnio 


(a)  1  Bro.  C.  C  124. ;  and  see  12  Rich.  2.  c.  2. 
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that  act.  It  is  said,  that  this  is  stated  as  n  further  agree- 
ment, and  that,  rejecting  that  part  of  the  agreement 
which  relates  to  the  offices  of  8ub*distributor  of  stamps 
and  collector  of  assessed-taxes,  and  also  the  mutual 
promises,  enough  would  remain  to  support  the  action. 
But  I  think  we  are  not  at  liberty  either  to  reject  the 
niutual  promises,  or  so  to  sever  the  agreement.  It  is  by 
no  means  clear  that  the  declaration  would  be  good  if 
the  mutual  promises  were  omitted.  It  would  be  an  ir- 
regular declaration  in  assumpsit.  If  the  omission  had 
the  effect  of  severing  the  agreement,  it  would  give  to  the 
declaration  an  eiFect  totally  different  from  the  intention 
of  the  parties.  We  cannot  reject  words,  the  omission  of 
which  would  alter  the  sense.  The  defendant  contracted 
to  pay  the  300/.  in  consideration  of  all  that  the  plaintiff 
contracted  to  do  on  his  part. 


1847. 
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Cresswell,  J.  I  agree  with  the  rest  of  the  court 
in  thinking  this  declaration  bad.  It  is  impossible  to 
look  at  the  agreement  set  out,  without  seeing  that  the 
object  of  the  parties  was,  the  sale  of  the  offices  in 
question.  Upon  the  face  of  the  declaration  there  is  no 
I'ight  of  action. 

Judgment  for  the  defendant,  (a) 


(a)  For  cases  within  the  sta- 
tute of  ^rftiwrrf,  see  Dr.  Trevors 
^^  (Chancellorship  of  a  dio- 
«»•),  12  Co.  Hep.  78.,  Cro. 
''iw.269.;  Woodward  v.  'Fexlt/ 
(Arehdeteon's  registership),  3 
^.  289.,  2  Vent.  1 87. ;  Law  y. 
^^•(Supervisorship  of  excise), 
3?.  Wm.  391.,  Cases  temp. 
^*.  140. ;  Morris  v.  M'Cul- 


lock   (Commission  in  the  ma- 
rines). Ambler,  432. 

For  cases  not  within  the  sta- 
tute of  Edwardy  see  GodboWs 
case  (Officewf  bailiff  of  a  hun- 
dred), 4  Zrcon,  33. ;  Ellis  v. 
Riddle  (Office  held  in  fee,  and 
demises  thereof,)  2  Lev.  151.  ; 
Precedents  in  Chancery  (Com- 
mission in  the  army),  99. 
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Logan  v.  Hall  and  Another. 


A.  being 
lessee  of  a 
messuage 
under  the 
corporation 
of  London, 
demised  it,  in 
1829,  to  B., 
C,  and  D,y 
for  twenty- 
one  years;  the 
lessees  cove- 
nanting to 
repair,  and  to 
insure  '*  in 
the  sum  of 
2500/.  at  the 
least,  in  The 
Protector 
Fire  In- 
surance Office, 
or  in  such 


/COVENANT.     The  declaration  stated,  that,  befo^ 
and  at  the  time  of  the  making  of  the  indentu^> 


thereinafter  mentioned  to  have  been  made  between  tli^ 
plaintiff  of  the  one  part,  and  the  defendants  and  one 
H.  Moult,  since  deceased,  of  the  other  part,  the  plaintiff 
was  lawfully  possessed  of  the  messuage  and  premises 
thereinafter  mentioned  to  have  been  demised  by  that 
indenture,  for  the  residue  of  a  certain  term  of  years, 
to  wit,  the  term  of  twenty-one  years,  from  the  25tli 
of  March,  1829,  and  which  term  of  years  had  been 
and  was  created  by  a  certain  indenture,  theretofore,  to 
wit,  on  the  7th  of  Jtdy,  1829,  made  between  one  J.  !)• 
Middleton  of  the  one  part,  and  one   T.  Kinnear^  the 
plaintiff,  and  one  S,F.  Campbell,  of  the  other  part,— 
profert,  — whereby  it  was  witnessed,  that,  for  the  con- 
siderations therein   mentioned,    Middleton   did  demise 

other  respect-  and  lease  unto  Kinnear,  the   plaintiff,    and   Campbell^ 
able  insurance 

office  in  London  or  Westminster,  as  5.,  C,  and  D.  (the  lessees),  their  executors,  &«•> 
should  think  fit ;"  with  a  proviso  for  re-entry  for  breach  of  any  of  the  covenints. 

In  1835,  C,  by  indenture,  granted  an  underlease  to  E.  and  ^^  fwr  the  resi- 
due of  the  term,  wanting  one  day ;  the  underlease  containing  the  like  coTenants 
to  repair,  and  to  insure  ''  in  the  sum  of  2500/L  at  the  least,  in  The  Protedsf 
Fire  Insurance  Office,  or  in  such  ^ther  respectable  fire  insurance  office  in  Z<w^ 
or  Westminster  as  E.  and  F.,  their  executors,  &c,  should  think  fit;"  and  i)^ 
a  proviso  for  reentry  for  breach  of  any  of  the  covenants. 

The  messuage  being  out  of  repair,  and  uninsured,  the  executors  of  i*>  ^ 
184-3,  brought  ^ectment,  and  recovered  possession :  —  Held,  that  C.  was  not«n- 
titled  to  recover  against  E,  and  F.  the  value  of  his  reversionary  interest,— t^ 
loss  thereof  not  being  the  result  of  their  breaches  of  covenant,  but  of  the  bretcb^* 
of  covenants  by  C,  to  which  covenants  they  were  no  parties. 

Held  also,  that  the  execution  by  the  defendants  of  the  indenture  of  underitf^ 
3nd  payment  of  rent  thereunder  to  C,  was  sufficient  evidence  for  the  jury  ^ 
C.  was  solely  entitled  to  the  reversion  expectant  upon  the  determination  of  tb^ 
underlease. 


J 
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the  said  messuage  and  premises,  the  same  being  situate        1847* 
in  the  parish   of  St.  Mary   Woolnoth   Haugh^   in  the       " 
city  of  London;  habendum^  to  Kinnear^  the   plaintiff,  ^^ 

vid  Campbelly  their  executors,  administrators,  and  as-        Ball. 
signs,  from   the   25th  day   of  March   then   last  past, 
fi>r  and  during  the  said  term  of  twenty-one  years,  at 
the  yearly  rent  of  175/.,  payable  quarterly:  [The  de- 
claration then  set  out  covenants  in  that  indenture,  on 
the  part  of  the  lessees,  to  pay  the  yearly  rent,  together 
widi  all  taxes,  &c.:  and  to  repair  and  to  insure  the 
premises  from   loss  or  damage  by  fire;   and   also  a 
general  proviso  for  re-entry  on  non-payment  of  rent,  or 
breach  of  all  or  any  of  the  covenants ;  a  covenant  on 
the  lessor^s  part,  to  pay  the  rent  reserved  by  the  lease 
wider  which   he   held  the  premises,-  unto  the  mayor, 
oommonalty,  and  citizens  of  the  city  of  Lofidon,  when 
And  as  the    same   should    become  due   and  payable; 
And  also  a  covenant  for  quiet   enjoyment :]   that   the 
defendants  and  Moult,  at   the  time  of  the  making  of 
the  indenture  thereinafter  next  mentioned,  had  notice 
of  the  premises :  that,  the  plaintiff  being  so  possessed  of 
the  said  messuage. and  premises  in  the  indenture,  so 
Alleged  to  have  been  made,  to  wit,  on  the  said  7th  of 
Jidfy  1829,  as  aforesaid,  mentioned,  for  the  residue  of 
the  said  term  of  twenty-one  years,  subject  to  the  several 
covenants  and  to  the  proviso  thereinbefore  mentioned, 
theretofore,  to  wit,  on  the  30th  of  Aprilj  1835,  by  a 
^rtain  other  indenture  then  made,  in  the  lifetime  of 
U(xdtj  since  deceased,   between   the    plaintiff  of  the 
one  part,  and  the  defendants  and  Moult  of  the  other 
part,  —  profert  of  the  counterpart  of  the  indenture,  — 
*^  Was  witnessed,  that,  for   the  considerations  therein 
Mentioned,    the    plaintiff  did,    by    the   last-mentioned 
'Indenture,  demise  unto  the  defendants  and  Moult^  the 
^d  messuage  and  premises,  with  the  appurtenances; 
^^^Atndum^   to  the   defendants    and   MouU^  their   ex- 
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ecutors,  &c.,  from  the  25tb  of  March  then  last  pa 
for  the  term  of  fifteen  yearsi  wanting  one  day,  fn 
thence  next  ensuing,  at  the  yearly  rent  of  315/^  P^^ 
quarterly:  [The  declaration  then  set  out  coTenants 
the  last-mentioned  indenture,  on  the  part  of  the  c 
fendants  and  Motdt,  to  pay  the  rent,  together  with  : 
taxes,  &c.;  to  repair  and  to  insure  the  premises;  i 
to  permit  certain  trades  to  be  carried  on  therein;  w 
also  a  proviso  for  re-entry  on  non-payment  of  reo 
or  breach  of  all  or  any  of  the  covenants  ;*and  also  i 
covenant  for  quiet  enjoymentf  and  a  covenant  on  th 
part  of  the  plaintifT  to  indemnify  the  defendants  aim 
Moult,  their  executors,  &c.,  against  the  rent  reserved  b; 
the  lease  of  the  7ih  ofjtdi/,  1829:]  that,  by  virtue  o 
the  last-mentioned  indenture,  the  defendants  and  Mod 
afterwards,  to  wit,  on,  &c.,  entered  into  and  upon  allaiu 
singular  the  demised  premises,  with  the  appurtenances 
and  became  and  were  possessed  thereof,  for  the  said  tern 
so  to  them  granted  as  aforesaid.  The  declaration  thei 
averred  a  breach  by  the  defendants^  after  the  death  o 
Moult,  of  their  covenants  to  repair  and  insure ;  and  al 
leged,  that,  by  reason  and  in  consequence  of  the  sai( 
messuage  and  premises  being  so  out  of  repair,  and  ii 
such  state  and  condition  as  aforesaid,  and  also  by  rttsffl 
of  the  said  messuaa:e  and  buildinors  not  havinn^  been  » 
insured  against  loss  or  damage  by  fire,  and  having  beei 
so  uninsured  as  aforesaid,  the  said  term  by  the  said  in- 
denture so  alleged  to  have  been  made,  to  wit,  on  the  7tt 
of  Jtt/y,  1829,  as  aforesaid,  granted,  became  and  was  for 
feited  (a),  and  one  W.  Middleton  and  5.  Middleton,  then 
being  the  executors  of  the  last  will  and  testimentofthe 
said  J,  D,  Middleton,  then  deceased,  —  and  which  saic 
J.  D.  Middleton,  at  the  time  of  the  making  of  the  last- 
mentioned  indenture,  was  lawfully  possessed  of  tb^de- 


(a)  Q.  (f.  a  right  of  re-entry  accrued. 
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mised  premises  for  the  residue  and  remainder  of  a  cer- 
tain term  of  years  exceeding  the  said  term  of  years  by 
the  last-mentioned  indenture  granted,  —  afterwardsi  and 
before  the  commencement  of  this  suit,  to  wit,  on  the  23rd 
otMay^  1843,  entered  into  and  upon  tlie  premises  by 
thelastnnentioned  indenture  demised,  and  tiien  avoided, 
determined,  and  put  an  end  to  the  said  term  so  granted 
by  tiiat  indenture  as  aforesaid,  [*and  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  commenced  a  certain 
tction  of  ejectment  in  the  name  of  John  Doe,  as  the 
nominal  plaintiff,  and  prosecuted  the  same  in  the  court  of 
oor  kdy  the  Queen  before  the  Queen  Herself,  for  the  re- 
eoTcry  of  the  said  demised  premises ;  and  that  such  pro- 
ceedings were  thereupon  had,  that  afterwards,  and  before 
the  said  term  of  years  so  granted  by  the  said  indenture 
of  lease  alleged  to  have  been  made,  to  wit,  on  the  7th 
^My,  1829,  as  aforesaid,  and  before  the  said  term  of 
Jfears  so  granted  by  the  said  indenture  of  lease  alleged 
to  have  been  made  as  aforesaid,  to  wit,  on  the  SOth  of 
^prU,  1835,  or  either  of  them,  had  expired  by  effluxion 
of  time,  and  before  the  commencement  of  this  suit, 
judgm^t  was  obtained  in  the  said  action  of  ejectment, 
uul,  to  wity  on  the  8th  oijtdy,  1843,  the  said  demised 
premises  were  taken  possession  of  by,  and  possession 
thereof  was  given  and  delivered  to,  the  said  W.  Middle^ 
^and  S.  Middleiott,  under  and  by  means  of  a  certain 
Writ  of  possession  in  that  behalf,  issued  out  of  the  said 
^rt  of  oar  said  lady  the  Queen  before  the  Queen  Her- 
^G  and  afterwards  executed*],  (a)  and  by  means  of  the 
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V, 

Hall« 


(«)  The  words  between  the 

two  marks  [^']  appear  to  be  but. 

Phiitge.   Whether  the  re-entry 

^  the  Middleions  was  made 

y  them  personally,  or  was  ef- 

^cted  by  the  agency  of  the 

^^ff,  pot  hi  motion  by  an 

^^Uit/aeuu,  would  be  imma- 


terial Until  actual  entry^  eitlier 
by  the  reversioners  or  by  the 
sheriff  acting  for  their  nominal 
lessee,  the  proceedings  in  eject- 
ment would  be  res  inter  alios 
acta;  and^  after  such  entry,  they 
would  be  not  only  so,  but  also 
wholly  superfluous. 
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premises  the  said  term  of  twenty-one  years  by  the  sai 
indenture  so  alleged  to  have  been  made,  to  wit,  on  tl 
7th  of  Juli/f  1 829,  as  aforesaid,  granted,  became  and  w 
wholly  determined  and  at  an  end,  and  the  reversion 
the  plaintiff  of  and  in  the  demised  premises,  expects 
on  the  determination  of  the  said  term  by  the  said  inde 
ture  so  alleged  to  have  been  made  on  the  80th 
April,  18S5,  as  aforesaid,  granted,  became  and  w 
wholly  destroyed  and  lost  to  the  plaintiff;  and  al 
thereby  the  plaintiff  lost  the  rent  so  reserved  by  ti 
last-mentioned  indenture ;  and  the  term  so  granted  i 
the  defendants  and  Moult  as  aforesaid  also  became  nc 
was  wholly  at  an  end  and  determined,  a  long  tioac^  to 
wit,  six  years  and  upwards,  before  the  time  when  tk 
same  would  have  expired  by  effluxion  of  time ;  and  dntf 
by  means  of  the  several  premises,  the  plaint  in  tUi 
suit  lost  and  was  deprived  of  the  term  so  granted  b^  tk 
indenture  so  alleged  to  have  been  made  on  the  7lb  ol 
July^  1829,  as  aforesaid,  the  same  then  being  of  greil 
value,  to  wit,  of  the  value  of  2000^,  and  also  of  pvofti 
to  a  large  amount,  to  wit,  2000/.,  which,  but  fixr  tk 
premises,  and  if  the  said  term  of  twenty-one  yeari  bd 
not  been  determined  and  put  an  end  to  as  afoieaid, 
might  and  would  have  arisen  and  accrued  to  him  from 
the  demised  premises,  by  reason  of  his  having  deniisd 
the  same  to  the  defendants  and  MouU  as  aforessid  al 
and  for  a  greater  annual  rent  than  the  annual  rent  si 
and  under  which  the  plaintiff  held,  and  was  entitled  to^ 
the  demised  premises  for  the  said  term  of  twenty-ooe 
years ;  and  also,  by  means  of  the  premises,  the  plaintif 
lost  and  was  deprived  of,  and  was  prevented  from  be- 
coming entitled  to,  and  obtaining,  gains  and  profits  tot 
large  amount,  to  wit,  2000/.,  which  but  for  the  preniM* 
he  might  and  would  have  become  entitled  to  and  ob- 
tained from  and  by  means  of  the  demised  premises;  sod 
thereby,  and  otherwise,  the  plaintiff  had  been  and  wtf 
greatly  injured  and  damnified,  &c. 
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The  following  particular  of  breaches  was  delivered  1 847. 
pursuant  to  a  judge's  order :  —  **  The  above-named 
plaiotiffi  on  the  trial  of  this  cause,  will  not  rely  upon 
ftny  breaches  of  covenant  committed  after  the  23rd  of 
il%9  1843,  and  will  not  seek  to  recover  any  damages 
beyond  the  value  of  the  reversionary  interest  mentioned 
in  the  declaration.*' 

After  oyer  of  the  two  indentures,  the  defendants 
pleaded  payment  of  Is.  into  court,  averring  that  the 
plaintiff  bad  not  sustained  damages  to  a  greater  amount; 
▼erification,  and  prayer  of  judgment  si  tdterius^  &c. 

Replication  of  damages  to  a  greater  amount  than  \s. 
in  respect  of  the  causes  of  action  in  the  declaration 
mentioned  —-concluding  to  the  country. 
Issue  thereon. 

At  the  trial,  before  Tindalj  C.  J.,  at  the  sittings  for 
London  after  Michaelmas  term,  1846,  a  verdict  was  found 
fcr  the  plaintiff,  damages  840/.,  subject  to  the  opinion 
of  the  court  upon  the  following  case :  — 

By  indenture  made  and  dated  the  7th  of  July^  1829,  Lease  of 
-hereinafter  referred  to  as  '*the  lease  to  the  plaintiff  '^"'^  "^^  ^^^^• 
Mid  others,**  —  between  J.   D.  Middleion  of  the  one 
put,  and  71  Kinnear^  J?.  Logan  (the  plaintiff),  and  S. 
f*  Campbettf  of  the  other  part,    Middleton  demised  a 
Bwssaage  to  KinneoTi  Logans  and  Campbell  for  twenty- 
one  years  from  the  25th  of  Maixh,  1829,  at  the  yearly 
'wt  of  175/.,  payable  quarterly,  on  the  24lh  of  Jime^ 
29th  of  September^   25th   of  December^  and   25th    of 
^oreky  in   every  year,  —  the    first   payment    thereof 
to  be   made   on    the    29th    of  September  then   next 
^Qsoing. 

This  lease  contained  the  following  covenants  on  the 
part  of  the  lessees,  to  repair,  and  to  insure  :  — 

**  And  the  said  T.  Kinnear,  R.  Logan,  and  S.  F.  Camp-  Covenant  to 
^/^  for  themselves,  their  heirs,  executors,  administra- 
^,  and  assigns,  do  hereby  covenant  with  the  said  J. 
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D,  Middleton,  his  executors,  administrators,  and  assigns, 
in  manner  following,  that  is  to  say,  that  they  the  said 
T.  Kinnenvy  R.  Logati^  and  S.  F.  Campbellj  their  execu* 
tors,  administrators,  and  assigns,  shall  and  will,  rrom 
time  to  time,  and  at  all  times  during  the  term  hereby 
granted,  at  their  own  proper  costs  and  charges,  well 
and  sufficiently  repair,  uphold,  support,  sustain,  main- 
tain, amend,   and  keep  in  good  and  sufficient  repair, 
with  good,  sound,  and  well^easoned  oaken  timber,  and 
such  other  materials  as  in  and  by  the  acts  of  parliament 
for  re-building  the  city  of  London^  are  appointed  to  be 
used  in   all   buildings   within   the   said  city,   and  the 
liberties  thereof,  and  with  all  other  needful  and  neces- 
sary reparations,  the  said  messuage  and  premises  hereby 
demised,  and  all  other  erections  and  buildings  which 
shall,  at  any  time  or   times  during  the  term  hereby 
granted,  be  erected  or  built  upon  the  premises  hereby 
demised,  or  any  part  thereof;  and  shall  and  will  cause 
the  pavements  to  be  paved,  and  the  privies  and  wj- 
draughts  belonging,  or  which  shall  belong,  to  the  said 
premises,  to  be  repaired,  emptied,  scoured,  cleansedf 
and  amended,  at  all  times  when  needful:'^ 

*^  And  also  that  they,  the  said  KinneaVf  Logan^  and 
Campbellf  their  executors,  administrators,  and  assigns^ 
shall  and  will,  on  the  25th  day  of  March,  1831,  at  their 
own  proper  costs    and  charges,  insure  and  keep  in* 
sured  the  said  messuage   and  premises  and  buildings 
hereby  demised,  and  all  such  other  erections  and  build- 
ings as  shall  be  then  or  thereafter  erected  and  bailt  in 
or  upon  the  said  premises,  or  any  part  thereof  froni 
loss  or  damage  by  fire,  in  the  sum  of  2500L  at  the  least» 
in  The  Protector  Fire  Liswattce  Office^  or  in  such  other 
respectable   fire-insurance '  office   in  Ixmdon  or  Woi' 
minster  as  the  said  Kinnear^  Logan^  and  Campbell^  their 
executors,  administrators,   or  assigns,   shall  think  & 
and  proper,  and  keep  the  same  so  insured  daring  ih^ 


I 

J 


10  VICTORIA.  605 

continuance  of  the  term  hereby  granted,  and  shall  and        1847. 

will,  upon  the  request  of  the  said  J.  D.  Middleton^  his        

executors,  administrators,  or  assigns,  or  his  or  their  I-ooan 
steward  or  agent,  produce  the  receipt  for  the  premium  Hall, 
and  duty  for  the  then  current  year ;  and  shall  and  will, 
80  oFten  as  such  messuage  and  buildings,  or  any  part 
thereof,  shall  be  burnt  down  or  damaged  by  fire,  forth- 
with reinstate  the  same  under  the  direction  of  the  sur- 
veyor of  the  said  «/.  D.  Middletoii^  his  executors,  ad- 
ministrators, or  assigns." 

And  the  said  lease  to  the  plaintiff  and  others,  also 
contains  the  following  proviso  for  re-entry :  — 

^  Provided  always,  that,  if  the  said  yearly  rent  or  Proviso  for 
sum  of  I75/«  shall  be  behind  or  unpaid,  in  part  or  in  ''^®°'«'y« 
the  whole,  by  the  space  of  thirty  days  next  after  any  of 
the  days  of  payment  on  which  the  same  ought  to  be 
paid  as   aforesaid,  and  the  same  shall   be  demanded 
upon,  or  at  any  time  after,  the  expiration  of  the  said 
thirty  days ;  or,  if  the  said  Kinnear,  Logan^  and  Campbell ^ 
their  executors,  administrators,  or  assigns,  shall  do,  or 
omit  to  do,  any  act,  matter,  or  thing  whatsoever  in  breach 
or  non-performance  of  all  or  any  of  the  covenants  and 
clauses  herein  contained,  and  on  the  part  and  behalf  of 
them  the  said  Kinneia^  Logan^  and  Campbell^  their  ex- 
ecutors, administrators,  and   assigns,   to   be  observed, 
performed,  fulfilled,  and  kept,  then,  and  in  all  or  any 
of  such  cases,  it  shall  be  lawful  to  and  for  the  said  J. 
Z).  Middldofif  his  executors,  administrators,  or  assigns, 

• 

^to  and  upon  the  said  messuage  and  premises  hereby 
demised,  or  into  or  upon  any  part  thei'eof  in  the  name 
^the  whole,  wholly  to  re-enter,  and  the  same  to  have 
^in,  re-possess,  and  enjoy  as  in  their  first  and  former 
^^te,  and  the  said  Kinneary  Logan^  and  Campbell^ 
^^r  executors,  administrators,  or  assigns,  and  all 
^er  tenants  and  occupiers  of  the  said  messuage  and 
Pitmises,  thereout  and  from  thence  utterly  to  expel,  put 
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out,  and  amove,  this  indenture,  or  any  thing  herein  cod« 
tained,  to  the  contrary,  notwithstanding." 

The  above-mentioned  indenture  is  the  indenture  of 
the  same  date  mentioned  in  the  declaration. 

By  an  indenture,  —  which  is  hereinafter  described 
and  referred  to  as  and  by  the  description  of  *^  the  lease 
to  the  defendants," — made  and  dated  the  SOth  oi  Aprils 
1835,  between  the  plaintiff,  Logauj  of  the  one  part,  and 
the  defendants   and   MouU  of  the  other  part,  Logan 
demised  the  said  messuage  and   premises   to  the  de- 
fendants and  Moult  j^for  the  term  of  fifteen  years  from 
the  25th  of  March  then  last,  wanting  one  day  (which 
term  would  expire  on  the  24th  of  March^  1850),  at  the 
clear  yearly  rent,  during  that  term,  of  ^\6Lj  payable 
quarterly.     This  lease  contains  the  following  covenaots 
by  the  lessees  therein,  to  repair  and  to  insure:  — 

''  And  the  said  G.  Hall,  J.  Femley,  and  H.  Mait 
do  hereby,  for  themselves  jointly,  and  each  of  them 
doth  hereby  for  himself  severally,  and  for  his  respective 
heirs,  executors,  and  administrators,  covenant  with  the 
said  R.  Logan,  his  executors,  administrators,  and 
assigns,  that  they  the  said  Hall,  Femley,  and  Maultj 
their  executors,  administrators,  or  assignft,  shall  and 
will,  from  time  to  time,  and  at  all  times  daring  the 
term  hereby  granted,  at  their,  or  some  or  one  of 
their,  own  proper  costs  and  charges,  well  and  suflicientlj 
repair,  uphold,  support,  sustain,  maintain,  amend,  and 
keep  in  good  and  sufficient  repair,  with  good,  sound,  and 
well-seasoned  oaken  timber,  and  such  other  materials  as 
in  and  by  the  acts  of  parliament  for  re-building  the  dtj 
of  London,  are  appointed  to  be  used  in  all  baildiogs 
within  the  said  city  and  the  liberties  thereof,  and  with 
all  other  needful  and  necessary  reparations,  the  messuage 
and  premises  hereby  demised,  and  all  other  erectioos 
and  buildings  which  shall,  at  any  time  or  times  durmg 
the  term  hereby  granted,  be  erected  or  built  upon  the 
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premises   hereby  demised,   or  any   part  thereof,   and        1847. 
shall  and  will  cauae  the  pavements  to  be  paved,  and        ■ 
the  privies  and  wydraugbts  belonging  or  which  shall        ^^^^ 
belong  to  the  said  premises,  to  be  repaired,  emptied,        Haum 
scoured,   cleansed,  and  amended,  at  all  times  when 
oeedfoL*' 

<<  And  also  that  they  the  said  Hallj  Fervley^  and  Covenant  to 
MouUf  their  executors,  administrators,  ^nd  assigns, 
shall  and  will  forthwith,  at  their  own  proper  costs  and 
charge^  insure  and  keep  insured,  the  messuage  and 
building  hereby  demised,  and  all  such  oUier  erections 
and  buildings  as  now  are,  or  hereafter  shall  be,  erected 
and  built  in  or  upon  the  said  premises,  or  any  part 
tbereofy  from  loss  or  damage  by  fire,  in  the  sum  of 
2500^  at  the  least,  in  The  Protector  Fire  Insurance 
Qffieef  or  in  such  other  respectable  fire-insurance  office 
io  Ixmdon  or  Westminster  as  the  said  HaU,  Femley^  and 
MouUf  their  executors,  administrators,  or  assigns,  shall 
diink  fit  and  proper,  and  keep  the  same  so  insured 
daring  the  continuance  of  the  term  hereby  granted,  and 
shall  and  wiU^  upon  the  request  of  Logan^  his  executors, 
adflunistratOFS,  or  assigns,  and  of  the  superior  landlord 
or  landlords  of  the  said  premises,  and  his  or  their 
steward  or  agent,  produce  the  receipt  for  the  premium 
and  duty  for  the  then  current  year ;  and  also  shall  and 
will,  so  often  as  such  messuage  and  building,  or  any 
part  thereof,  shall  be  burnt  down  or  damaged  by  fire, 
forthwith  reinstate  the  same  under  the  direction  of  the 
surveyor  of  Logan,  his  executors,  administrators,  or 
assigns^  or  of  the  superior  landlord  or  landlords  of  the 
saki  premises." 

And  the  said  lease  to  the  defendants  and  Moidt  con- 
tains also  the  following  proviso  for  re-entry:  -— 

'^  I^vided  always,  that,  if  it  shall  happen  that  the  Proviso  for 
Hud  yearly  rent  or  sum  of  SI 5/.  shall  be  behind  and  I'^^^^y- 
unpaid,  in  part  or  in  the  whole,  by  the  space  of  thirty 
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(lays  next  after  any  of  the  said  days  of  payment  on 
which  the  same  ought  to  be  paid  as  aforesaid,  and  the 
same  shall  be  demanded  upon,  or  at  any  time  after,  the 
expiration  of  the  said  thirty  days,  or  if  the  said  Hailf 
Fernlei/f  and  Moults  their  executors,  administrators,  or 
assigns,  shall  do,  or  omit  to  do,  any  act,  matter,  or 
thing  whatsoever,  in  breach  or  in  non-performance  of 

all   or  anv  of  the  covenants   and  clauses  herein  con- 

It 

tained,   on   the   part    and    behalf  6f   them    the  said 
Hallj  Femley^    and   Moult^   their   executors,    admini- 
strators, and  assigns,  to  be  observed,  performed,  fulfilled^ 
and  kept,  then  and  in  all  or  in  any  of  such  cases,  it  shall 
l)e  lawful  to  and  for  the  said   JR.  Logan,  his  execu- 
tors, administrators,  or  assigns,  into  and  upon  the  said 
messuage  and  premises  hereby  demised,  or  into  or  upon 
any  part  thereof  in  the  name  of  the  whole,  wholly  to 
enter,  and  the  same  to  have  again,  re^possess,  and  en« 
joy,  OS  in  his  or  their  first  and  former  estate,  and  the 
said  Hall,  Femlej/,  and  Moult,  their  executors,  admini- 
strators, and  assigns,  and  all  other  tenants  and  occupiers 
of  the  said  messuage  and  premises,  thereout  and  from 
thence  utterly  to  expel,  put  out,  and  amove,  this  indeo- 
ture,  or  any  thing  therein  contained,  to  the  cootraiTf 
notwithstanding." 

This  last-mentioned  indenture  is  the  indenture  of  tbe 
same  dale,  mentioned  in  the  declaration. 

Before  and  at  the  time  of  the  making  of  the  said  lease 
to  the  defendants  and  Moult,  their  solicitors,  by  wbooi 
on  their  part  the  business  of  the  settling  and  execution 
of  the  lease  to  the  defendants  was  transacted  and  at- 
tended to,  had  notice  of  the  said  lease  to  the  plaiotiff 
and  others,  and  of  the  contents  thereof. 

[The  case  then  set  out  certain  negotiations  between 
the  plaintiff's  solicitors  and  the  defendants'  solicitors^  as 
to  the  form  of  the  covenant  of  indemnity,  which  was 
ultimately  framed  by  consent  as  it  now  stands.] 
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After  the  death  ofMotdt,  and  during  the  continuance        1847. 

of  the  term  granted  by  the  said  lease  to  the  defendants,        — 

the  defendants  neglected  to  repair  the  said  messuage        I^ooan 

and  premises,  and  suffered  the  same  to  be,  and  the  same        Hall. 

were,  out  of  repair,  as  alleged  in  the  declaration,  and  gygggi^  ^f  ^|jg 

permitted,  and  were  guilty  of,  such  breach  as  in  the  covenants  to 

declaration  mentioned,  of  their  said  covenant  to  repair  f^P**'  •^d  to 

insure, 
the  said  messuage  and  premises:  and,  after  the  death 

of  Moult,  and  during  the  continuance  of  the  term 
granted  by  the  said  lease  to  the  defendants,  and  before 
the  determination  of  the  last-mentioned  term,  and  before 
determination  of  the  term  granted  by  the  said  lease  to 
the  plaintiff  and  others,  as  hereinbefore  mentioned,  the 
defendants,  for  a  period  of  eight  days,  viz.  from  the  1 0th 
until  the  17th  of  April,  1843,  both  inclusive,  omitted 
and  neglected  to  insure  or  keep  insured  the  said  mes- 
suage and  premises  from  loss  or  damage  by  fire;  and 
the  said  messuage  and  premises  during  all  that  time 
^ere  not  insured  from  loss  or  damage  by  fire. 

In  consecjuence  of  the  said  messuage  and  premises  Plaintiff 

being  out  of  repair  and  uninsured  during  the  time  in  evicted. 

*^Uch  they  are  above-mentioned  to  have  been  out  of 

'^pair  and  uninsured,  the  term  granted  by  the  said  lease 

^  the  plaintiff  and  others  became  and  was  forfeited  (a) ; 

«iid  fV.  MiddlHon  and  5.  MiddUton,  then  being  tlie  ex- 

^Qtors  of  the  last  will  and  testament  of  the  said  «/•  Z). 

-"'rfcKrfcwi,  then  deceased, — and  which  said  J.  D.  Mid- 

^OTiy  at  the  time  of  the  making  of  the  said  lease  to  the 

plaintiff  and  others,  was  lawfully  possessed  of  the  said 

pKiUises  for  the  remainder  of  a  certain  term  of  years 

^^^^eding  the  term  of  years  granted  by  the  said  lease 

to  the  plaintiff  and  others, — afterwards,  and  before  the 

^natnencement  of  the  suit,  and  on  the   23rd  of  May, 

^^^3,  and  six  years  and  upwards  before  the  said  term 

(a)  The  accrual  of  a  right      same  effect  as  a  legal  forfeiture, 
^  re-entry,  having  nearly  the     is  popularly  called  a  forfeiture. 
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1847,        granted    to    the   defendants  would  have  expired  by 

effluxion  of  time,  commenced  an  action  of  €yectiiient(a), 

*^^^^        in  the  name  of  John  Doe.  as  the  nominal  plaintiC  and 
Haum        prosecuted  the  same  in  Her  Majesty's  court  of  Queen's 
Bench,  for  the  recovery  of  the  said  messuage  and  pre* 
mises ;  and  such  proceedings  were  thereupon  hadf  that 
afterwards,  and  before  the  said  term  of  years  granted 
by  the  said  lease  to  the  plaintiff  and  others  and  the  said 
lease  to  the  defendants,  or  either  of  those  terms,  had 
expired  by  effluxion  of  time,  and  before  the  commeuos- 
ment  of  this  suit,  and  on  the  4th  otjufy^  1849,  jod^ 
ment  was  obtained  in  the  said  action  of  ejectment;  aiK^ 
on  the  8th  of  the  same  month  of  Jiifyf  the  said  roesfoage 
and  premises  were  taken  possession  of,  and  possesaioo 
thereof  was  given  and  delivered  to  the  said  W.  Mmk- 
ton  and  S.  Middletofif  under  and  by  virtue  of  a  writ  of 
possession  in  that  behalf  issued  out  of  the  said  court  of 
Queen's   Bench,   and   afterwards    execnted:    and,  by 
means  of  the  said  qectmeni{a\  the  said  termof  tweo^ 
one  years  granted  by  the  said  lease  to  the  plaintiff,  sod 
others,  became  and  was  wholly  determined  and  at  m 
end ;  and  the  reversion  of  and  in  the  said  messuage  sod 
premises^  expectant  on  the  determination  of  the  itid 
term  granted  by  the  said  lease  to  the  defendants,  bO" 
came  and  was  wholly  destroyed  and  lost. 

At  the  trial  of  this  cause,  the  defendants'  cooosel 
objected  that  the  plaintiff  could  not  recover  on  the  us» 
joined,  without  proof  that  the  term  created  by  the  leise 
to  the  plaintiff  and  others,  had  vested  solefy  in  the  pltf^ 
tiff;  and  contended  that  there  was  no  evidence  to  goto 
the  jury,  that  the  term  had  so  vested. 

And  the  defendants'  counsel  further  contended,  thU) 
upon  the  facts  of  the  case,  the  plaintiff  was  not,  io  $sj 
event,  entitled  to  succeed  on  the  issuesjoined,ortoreo9«v 


(a)  Vide  suprd,  601,  n. 


h 


10  VICTORIA. 


611 


damages  beyond  the  sum  paid  into  court,  inasmuch  as 
the  defendants  were  not  shewn  to  have  entered  into  a 
covenant  of   indemnity  against  the  consequences   of 
breaches  of  covenants  entered  into  on  the  part  of  the 
lessees  in  the  said  lease  to  the  plaintiff  and  others :  and 
tbe  said  counsel  contended  that  the  defendants  were  not 
liable  for  damages  sustained  by,  or  arising  from,  breaches 
of  covenants  entered  into  by  the  plaintiff  and  others  in 
the  said  lease  to  them :  and  the  said  counsel  contended 
that  the  damages  claimed  at  the  trial  by  the  plaintiff^ 
were  damages  arising  from  breaches  of  covenants  en- 
tered into  by  the  pkuntiff  and  others  in  the  said  lease  to 
them :  and  the  defendants'  counsel  further  contended, 
tlia^  even  if  the  plaintiff  were  entitled  to  recover  more 
than  the  sum  paid!  into  court,  yet  he  would  not  be 
entitled  to  damages  in   respect  to  any  loss  of  rent 
expected  to  accrue  to  the  plaintiff,  —  if  the  lease  to  the 
defendants  had  not  been  determined  before  the  period 
of  its  effluxion  by  time,  — -  after  the  25th  of  December^ 
1849,  inasmuch  as  the  rent  was  reserved  payable  to  the 
pbdntiff,  during  tbe  term,  on  the  25th  of  March  and 
other  usual  quarterly  days,  but  the  term  would,  by 
effluxion  of  time,  have  expired  on  the  24fth  of  Marckj 
1850. 

It  was  proved  at  the  trial,  that  the  then  value  of 
a  quarterns  rent  payable  on  the  25th  of  March^  1850, 
ivaa  half  of  its  nominal  amount;  and,  accordingly,  the 
jnry  included  in  the  damages  found  by  them,  a  sum 
of  2SU  7s*  6d.  in  respect  of  the  alleged  loss  of  such 
quarter's  rent 

The  damages  found  were  in  respect  of  the  alleged 
loss  of  reversionary  interest. 

Copies  of  the  pleadings,  and  of  the  two  leases,  accom- 
pany, and  are  to  be  deemed  part  of,  the  case. 

The  questions  for  the  opinion  of  the  court  are — 
^betber  the  plaintiff  is,  under  the  circumstances  above 
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stated,  entitled   to  recover  damages  beyond  the  son 
paid  into  court.     If  the  court  shall  be  of  opinion  thai 
the  plaintiff,  under  the  circumstances  above  stated,  h 
not  entitled  to  greater  damages  than  the  said  sum  paic 
into  court,  then  a  verdict  shall  be  entered  for  the  de 
fendant;  otherwise,  the  verdict  is  to  stand  for  the  plain- 
tiff, for  such  sum  as  the  court  shall  think  proper,  unlest 
the  court  shall  be  of  opinion  that  the  plaintiff*  ought, 
at  the  trial,  to  have  proved  that  the  term  of  years  created 
by  the  lease  to  the  plaintiff  and  others,  had  becooie 
wholly  vested  in  himself,  and  shall  be  of  opinion,  that, 
on  the  facts  stated,  there  was  no  evidence  to  go  to  tiie 
jury  that  the  said  term  had  so  vested ;  in  which  case^ 
the  verdict  is  to  be  set  aside,  and  a  new  trial  granted, 
as  for  misdirection  of  the  learned  judge. 


Bramwell  (with  whom  was  Peacock)  for  tlie  plaio- 
tiff  (a).  There  is  abundant  evidence  on  the  face  of 
the  case  that  the  reversion  expectant  on  the  detenni- 
nation  of  the  lease  of  the  SOth  of  Aprils  1835,  vested 
solely  in  the  plaintiff.  The  defendants  executed  that 
lease  with  notice  of  the  lease  under  which  the  plaintiff 
held,  and  they  have  paid  rent.     The  covenants  in  that 


(a)  The  points  marked  for 
argument  on  the  part  of  the 
plaintiff^  were,  —  That  he  was 
entitled,  under  the  circum. 
stances  stated  in  tlie  case,  to 
recover  the  840/.  damages,  for 
which  the  jury  found  a  verdict 
for  him,  or  such  other  sum  as 
the  court  might  he  of  opinion 
that  he  was  entitled  to  recover^ 
as  the  value  of  the  reversionary 
interest  which  he  lost  under 
the  circumstances  mentioned  in 
the  case ;  and  that  it  was  not 
necessary  for  the  plaintiff  to 
adduce  at   the   trial  any  evi- 


dence to  prove  that  the  tenn  of 
years  granted  by  the  kase  in 
the  case  deacribed  as  '^  the  aid 
lease  to  the  plaintiff  and  otfacfl^' 
had  become  vested  in  the  pbin- 
tiff  alone  ;  but  that,  if  die  ooort 
should  be  of  opinion  that  it  wii 
necessary  for  the  plaintiff 
adduce  such  evidence  at  lbs 
trial,  then  the  plaintiff  wooUl 
contend  and  inaiat  that  thac 
was^  upon  the  facta,  and  unkr 
the  circumstances  atated  io  tbe 
case,  evidence  to  go  to  the  jvT 
that  auch  term  had  beoooe 
vested  in  the  plaintiff  alooe. 
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lease  having  been  broken  by  the  defendants,  there  can  1847. 
be  no  reason  why  the  plaintiff  should  not  recover  against  ■ 
them  the  damage  he  has  sustained  in  consequence.  It  l^ooxjf 
will  be  saidy  on  the  other  side,  that  the  damage  sustained  Halim 
by  the  plaintiff  is  not  the  inevitable  and  necessary  con- 
sequence of  the  defendants*  breaches  of  covenant.  Sup- 
pose that  the  superior  landlord,  instead  of  availing  him- 
self of  his  right  to  re-enter,  had  brought  an  action 
agiinst  the  plaintiff  on  his  covenant,  could  it  be  said 
that  the  plaintiff  could  only  have  recovered  nominal 
damages  against  the  present  defendants?  The  fallacy 
lies  in  the  notion  that  special  damage  cannot  be  reco* 
vered,  unless  it  be  the  sole  inevitable  result  of  the  de- 
ieodants'  breach  of  covenant.  In  all  cases  there  is 
some  extraneous  circumstance  that  occasions  the  da- 
mage. There  is  no  inflexible  rule  of  law  as  to  what 
shall  or  shall  not  be  recoverable  as  special  damage: 
each  case  must  depend  upon  its  own  peculiar  circum- 
stances. This  indenture  is  an  arrangement  between 
the  parties^  that  the  one  shall  enjoy  the  premises  for  a 
given  period,  and  shall  pay  certain  sums  of  money  to 
the  other*  Every  covenant  is  framed  with  a  view  to 
the  carrying  out  of  that  object,  or  to  afford  the  lessor 
t  fall  and  complete  indemnity  for  the  lessees'  failure, 
[ttmb^  J»  Does  a  man  who  covenants  to  insure  do 
tDore  than  covenant  to  increase  his  own  solvency  ?]  A 
comt  of  equity  would  compel  the  application  of  the 
specific  sum  to  the  rebuilding  of  the  premises.  [^Matde^ 
J*  In  case  of  bankruptcy  of  the  tenant,  his  assignees 
^"^Id  be  entitled  to  the  insurance  money.  The  covenant 
^  iDsure,  therefore,  does  not  evidently  do  any  good 
^  the  lessor ;  nor  does  the  breach  of  it  evidently  do 
■^  any  harm*  In  order  to  ascertain  the  actual  damage 
'^ting  from  a  breoch,  we  must  look  at  the  surround- 
^  circumstances.]  Precisely  so.  The  mesne  land- 
lord has  no  power  to  prevent  a  breach  by  his  sub-lessee 
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1847.        of  the  covenant  to  repair.     To  what  extent  of  coropen 
"  satiou  is  he  entitled  if  a  breach  is  committed? 

LoOAlf 

Hall.  Crompton  (with  whom   was  Aspland)^  contri.   Th 

forfeiture  in  respect  of  which  the  plaintiff  seeks  to  n 
cover  in  this  action,  was  incurred^  by  reason  of  his  ov 
default  This  is  an  attempt  to  put  the  defendants  im 
the  position  of  parties  who  have  indemnified  their  ksK 
against  the  consequences  of  their  breaches  of  covam 
The  forfeiture  might  have  happened  although  the  di 
fendants  had  performed  their  covenants  to  the  vei 
letter.  ^^Maute^  J.  Though  the  sub-lessees  might  p0 
form  their  covenant  without  performing  the  ooventnti 
their  lessor;  they  could  not  break  their  covenant  wilhoi 
also  causing  a  breach  of  his  covenant]  That  woil 
be  so  as  to  the  covenant  to  insure  (a),  but  not  as  to  tl 
covenant  to  repair:  and  it  does  not  appear  for  tl 
breach  of  which  of  these  covenants  the  ejectment  wi 
brought,  (b)  In  Neale  v.  fVylUe  (r),  where  the  tenm 
under  a  lease  containing  a  covenant  to  repair,  uadefh 
the  premises  to  one  who  entered  into  a  similar  oovenao 
and  the  original  lessor  brought  an  action  on  this  a 
venaht  in  the  first  lease,  and  recovered,  —  it  was  hd 
that  the  damages  and  costs  recovered  in  that  actXN 
and  also  the  costs  of  defending  it,  might  be  reoovera 
as  special  damages,  in  an  action  against  the  imdei 
tenant  for  the  breach  of  his  covenant  to  repair.  Bi 
that  case  was  doubted  in  Penley  v.  Watls  (d),  and  a 
pressly  overruled  in  the  subsequent  case  of  ffMt 
V.  Hatton  {e).     In  PeJiley  v.  fVattSj  A.  leased  prembe 


(a)  If  the  sub-lessees  omit-  who  enters  after  the 

ted  to  insure^  their   covenant '  two  rights  of  re-dtrjy  ii  n 

would  be  broken ;    but  there  necessarily  to  be  oonsidmi  i 

would  be  no  breach  of  covenant  in,  in  respect  of  both. 

on  the  part  of  Logan,  their  les-  (c)  SB.  S^  C.  555.,  SB*i 

sor,  unless  he  and  his  co-lessees  IL  442. 

omitted  to  insure.  [d)  7  M.SfW.  601. 

(6)  Q^(Bre,  whether  a  party  (e)  10  Jf.  Sf  W.  849. 
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to  A  from  the  25th  of  March^  I8289  for  sixteen  years, 
wanting  ten  days,  and  B»  covenanted  with  A.  to  keep 
the  premises  In  repair,  and  to  paint  once  in  every  five 
jean  of  the  term,  and  to  leave  the  premises  in  repair. 
A  underleased  the  premises  to  C.  from  the  24th  of 
iKoif,  18S4,  for  four  years  and  three  quarters,  wanting 
devm  days,  and  C.  covenanted  with  B.  to  keep  the 
premises  in  repair  (the  covenants  so  far  being  in  the 
nme  terms  as  in  the  original  lease),  and  to  paint  once 
doriDg  the  term,  and  to  leave  the  premises  in  repair. 
A.  sued  B.  for  breaches  of  this  covenant,  and  B.  let 
judgment  go  by  default,  and  upon  the  writ  of  inquiry, 
tile  damages  were  assessed  at  64/.  IO5.,  being  the  amount 
of  dilapidations  proved  by  a  surveyor,  whose  estimate 
had  been  laid  before  B.  previously  to  the  commencement 
of  the  action.  B.  afterwards  sued  C.  for  the  amount 
oT  the  dilapidations  and  the  costs  of  the  action  brought 
■gainst  him.  The  jury  found  the  amount  of  the  dila- 
pidadons  to  be  SIL  lOs. :  and  it  was  held  that  B.  was 
Dot  entitled  to  recover  also  the  amount  of  the  costs  in 
the  former  action.  Parker  B.,  in  the  course  of  the 
aignment  there,  says :  '*  The  lessee  and  his  assignee  are 
liaUe  to  precisely  the  same  extent  (a),  and  the  assignee  is 
a  surety  for  the  lessee ;  but  that  is  not  the  cdse  in  a  sub- 
case: the  only  contract  of  the  sub-lessee,  is,  to  perform 
Ae  covenant  in  his  sub-lease:  and  the  only  question 
one  is,  whether  these  costs  were  the  necessary  conse- 
fK&ce  bf  the  breach  of  such  covenant     There  is  clearly 


(•)  The  lanee  it  liable  for 

hnadiet  of  covenant  incurred 

faring  die  tenn^  by  whomsoever 

^^awnitted;  the  sMgnee  is  U- 

aUe  fo  breachet  of  covenant 

^iieiiffed  after  the  assignment  to 

■fefandf  and  before  any  anign-> 

Client  over.    But,  with  T^;ard  to 

^  fmlUjf  of  the  acta  done  by 

4)ein,  and  in  respect  of  whidi 


they  are  liable  to  the  lessor,  the 
position  of  the  leasee  appears  to 
be  identical  with  that  of  the  as- 
ngnee,  provided  the  covenant 
broken  be  either  one  which  runs 
with  the  land  ex  pnmsione  kgU, 
or  one  which  may  run  with  the 
land,  and  which  actually  does 
ao,  by  force  of  an  express  ati- 
pulation. 


1847. 

LOOAN 

Hall. 
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I847.  no  contract  of  indemnity."  Am),  in  his  judgment,  ih 
same  learned  judge  says:  *'  lliis  is  not  an  action  on  ; 
contract  of  indemnity ;  if  it  were,  the  defendants  wouh 

Hata,        ^6  responsible,  unless  they  had  put  themselves  into  th< 
same  condition  as  the  plaintiffs,  and  saved  them  from 
all  harm,  and,  amongst  other  things,  from  the  costs  0/ 
the  action  brought  against  them :  and,  if  the  plaintifi 
had  desired  to  be  so  secured,  they  might  have  made 
themselves   safe   by   taking  a  covenant   of  indemnity 
against  any  breach   of  the  covenants  in   the  original 
lease;  and  then  they  might  have  recovered  these  costs: 
Duffield  V.  Scott  {a)  is  an  authority  for  that     But  this 
is  not  a  contract  of  indemnity,  but  only  a  covenant  to 
keep  the  premises  in  a  certain  state  of  repair,  and  a 
covenant  materially  differing  in  its  terms  from  that  of  the 
plaintiiTs."     And,  after  stating  tlie  terms  of  the  respec- 
tive covenants,  his  lordship  proceeded  —  *'  These  two 
covenants  are  not  ad  idem,  eitlier  in  substance  or  in 
terms;  the  dates  are  different;  and,  under  the  defend- 
ant's contract,  the  amount  of  damages  is,  the  damage 
necessarily  sustained  by  the  breach  of  their  own  co?e« 
nant,  viz.  the  amount  necessary  to  put  the  premises  in 
the  same  state  of  repair  in  which  the  defendants  oogbt 
to  have  kept  them."     The  sub-lessee  may  satisfy  btf 
covenant  by  doing  that  which  would  not  be  a  perform- 
ance of  the  covenant  of  his  lessor,  even  though  the  two 
covenants  were   identical    in  their  terms.     In   Walker 
V.  HattoTiy  a  messuage  and  premises  were  demised  to 
the  plaintiff  by  a  lease  bearing  date  the  10th  of  Jlf^) 
1828,  for  twenty-one  years  from  the- 25th  of  MbotA 
then  last;  which  lease  contained  covenants  to  paint tlie 
outside  of  the  premises  once  in  every  three  years,  and 
the  inside  once  in  every  seven  years,  and  to  repair  and 
keep  in  repair  the  premises,  and  also  to  do  any  repairs? 

(a)  3  T.  n.  364^.  And  see  Jones  v.  Wiiliamt,  7  M.igW.V^ 
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whicLy  on  a  view  of  the  premises  by  the  lessor,  should 
be  found  wanting,  of  which  notice  should  be  given. 
Bj  lease  of  the  15th  of  June^  1830,  the  plaintiff  demised 
the  premises  to  the  defendant  for  the  residue  of  the 
term,  wanting  ten  days.  This  lease  contained  covenants, 
with  the  exception  of  a  stipulation  as  to  painting  out- 
side wood-work,  in  precisely  the  same  terms  as  those 
cootiined  in  the  original  lease.  The  original  lessoi's 
having  brought  an  action  against  the  plaintiff  for 
breaches  of  the  covenant  to  repair,  he  applied  to  the 
defendant  to  perform  the  repairs,  and  for  instructions 
•s  to  the  course  he  should  pursue  with  respect  to  the 
defence  of  the  action.  The  defendant  denied  that  any 
notice  to  repair  bad  been  given,  and  insisted  that  the 
pKmises  did  not  require  repair.  The  plaintiff  there- 
upon offered  to  suffer  judgment  by  default,  which  the  de* 
feodant  refused  to  assent  to.  The  plaintiff  then  gave  the 
defendant  notice,  that,  as  he  had  denied  that  any  notice 
to  repair  bad  been  sensed,  and  insisted  that  the  pre- 
inttes  were  not  out  of  repair,  he  should  traverse  tlie 
breaches  of  covenant  assigned,  and  try  the  question, 
lioiding  the  defendant  responsible  for  the  costs.  This 
be  accordingly  did,  and  the  result  was,  that  the  original 
lessors- recovered  68/.  damages,  and  58/!.  125.  for  costs, 
^  he  (the  plaintiff)  himself  incurred  costs  amounting 
to  53/.  14«.  4<2.  It  was  held,  that  the  plaintiff  was  not 
•otitled  to  recover  from  the  defendant  the  costs  of  de- 
fending the  action,  as  they  were  not  necessarily  occa- 
'^noed  by  the  defendant's  breach  of  the  covenant  to 
'^r;  and  that,  although  the  covenants  contained  in 
the  sab-lease  were  (with  the  exception  of  that  relating 
to  painting)  in  form,  the  same  as  those  in  the  original 
'^^  they  were,  in  effect,  substantially  different,  the 
P^ods  at  which  the  leases  were  granted,  being  different, 
'ntlie  course  of  the  argument,  Parke^  B.,  said:  "The 
Covenant  to  repair  being  general,  in  both  the  original 
Vol.  IV.  —  c.  B.  8  s 
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1847*  and  the  underlease,  they  would  be  different  in  effect; 
because  the  defendant,  being  a  sub-lessee,  is  only  boood 
to  put  the  premises  in  the  same  condition  as  he  found 

>Hai.i..        them  at  the  time  of  the  lease  to  him.     Suppose  this 
were  a  lease  of  a  new  bouse  for  one  hundred  years, 
and  there  were  a  general  covenant  to  repair,  and  at  the 
end  of  fifty  years  a  person  were  to  take  an  underlease^ 
with  a  covenant  in  tiie  same  words,  the  latter  covenant 
must  be  construed  with  reference  to  the  state  of  the 
premises  at  the  time/'  {a)    And  Lord  Abinger,  in  giving 
judgment,  said  :  ^^  I  do  not  think  that  the  covenant  en> 
tered  into  by  the  defendant,  extended  to  the  payment 
of  the  whole  of  these  damages,  but  only  of  that  portioo 
of  them  which  was  necessarily  incurred  by  the  plabtiC 
Now,   the  real   damage  he  sustained   wasy  the  sun 
of  68/.,  being  the  aknount  recovered  by  the  plaintiff  id 
the  former  action.     The  costs  were  certainly  incontd 
by  the  present  plaintiff  in  his  own  wrong;  for,  he  cooU 
have  put  an  end  to  the  controversy  between  him  and 
his  lessor,  by  the  payment  of  that  sum  in  the  first  in- 
stance, or  he  might  have  subsequently  paid  it  into  court 
If  we  held  that  any   more  damages  were  recoverable^ 
there  would   be  no  limit.     The  only  safe  rule  is,  to 
confine  the  verdict  to  those  which  were  the  necesserj 
result  of  the  act  complained  of,  viz.  the  want  of  repair: 
and  I  cannot  see  how  it  can  be  contended  that  the  costs 
of  both  the  plaintiff  and  the  defendant  jn  the  former 
action,  were  the  natural  or  necessary  consequence  of 
that  act.     I  think  the  case  of  Neale  v.  Wyllie  is  not  law, 
and  that  it  was  decided  on  a  mistaken  principle:  aod 
1  think  it  better  that  I   should  at  once  express  that 
opinion,  than  attempt  to  make  a  distincdon  betweeo 
that  case  and  the  present;   since  making  distinctioos 

{a)  See  Stanley  v.  Towgood,  6  Scott,  277.  (per  nom.  r<w»i 
3N.  C,  4.,  3  Scott,  313.;  y.  Goring) ;  Gutteridffer.Ma^ 
Mantz  V.  Goring,  4fN,  C.451.,      yard,  1  JW.  ^  Hob.  33i. 
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which  have  no  solid  foundation,  only  tends  to  keep  up 
litigation.  I  concur  in  the  decision  of  the  court  in 
Penley  v.  Watts^  which  governs  the  present  case."  And 
Parkej  B.,  adds:  *'This  case  is  on  all  fours  with  that 
otPenleyv*  WattSf  which  certainly  makes  it  extremely 
dilBcolt  to  support  the  judgment  in  Neale  v.  Wyllie. 
Although  the  covenants  contained  in  the  sublease  are, 
with  the  exception  of  that  relating  to  painting,  the  same 
in  language  with  those  contained  in  the  original  lease, 
yet  they  are  di£Ferent  in  substance ;  the  periods  at  which 
the  leases  were  granted  being  different.  It  is  now  per- 
fectly well  settled,  that  a  general  covenant  to  repair 
must  be  construed  to  have  reference  to  the  condition 
of  the  premises  at  the  time  when  the  covenant  begins 
to  operate;  and,  as  the  one  lease  was  granted  in  1828, 
and  the  other  in  1830,  allowing  an  interval  of  two  years, 
it  is  clear  that  the  covenants  would  not  have  the  same 
eflect,  but  would  vary  substantially  in  their  operation. 
With  this  explanation,  there  is  no  distinction  between 
this  case  and  Penley  v.  Watts.**  If  that  decision  be 
correct,  it  disposes  of  this  case.  It  is  no  answer,  to  say 
that  the  plaintiff  could  not  enter  on  the  premises  for  the 
purpose  of  doing  the  repairs  himself.  He  might  have 
reserved  to  himself  such  a  power.  In  Claw  v.  Brogden{a)y 
in  covenant,  the  declaration  stated  that  the  plaintiffs  and 
A,  B^  since  deceased,  being  possessed  of  a  certain 
house  for  the  residue  of  a  certain  term  of  ninety-four 
years  wanting  twenty  days,  demised  the  same  to  the 
defendants  for  twenty-one  years,  at  a  certain  rent,  by 
an  indenture  containing  a  covenant  to  repair,  and 
alleged  a  breach  of  that  covenant ;  by  means  whereof 
all  the  estate  and  intei*est  of  the  plaintiffs  and  A*  B.  in 
the  bouse  became  and  was  forfeited,  and  the  same 
reverted  to  C  2>.,  who  thereupon  availed  himself  of  the 
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(a)  2M^  G.  39.>  2  ScUt,  N. R.  303. 
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forfeiture  (a),  and  brought  an  ejectment  (6),  in  which  he 
recovered  judgment,   and  obtained   possession  of  the 
house  ;  by  means  of  which  premises  the  plaintiSs,  since 
the  death  of  A*  S.,  had  lost  the  rents  covenanted  to  be 
paid   by  the  defendants,  &c*    The  plea  traversed  the 
alleged  breach  of  the  covenant  to  repair;  on  which 
issue  was  joined.     At  the  trial,  the  plaintiffs  claimed 
damages  for  the  loss  of  their  term,  and  for  the  amooot 
of  dilapidations  in  the  house  demised  to  the  defendants. 
It  appeared  by  the  particulars  delivered  in  the  eject- 
ment brought  by  C.  Z>.,  that  such  ejectment  was  foonded 
upon  the  breach  of  certain  covenants  contained  in  i 
superior  lease  granted  by  C.  D.  for  ninety-nine  yeiR, 
and  that  the  breaches  of  covenant  relied  on  were,  the 
non-repair  of  various  houses,  including  the  boose  io 
question  (which  was  shewn  to  be  out  of  repair),  and 
for  the  breach  of  a  covenant  which  was  not  contained 
in  the  lease  to  the  defendants.     It  was  held,  that,  inas- 
much as  it  did  not  appear  that  C  2).  might  not  have 
recovered  possession  of  the  property  for  a  breach  of 
the  covenant  not  contained   in  the  lease  to  the  de- 
fendants, the  plaintiffs  were  not  entitled  to  recover  the 
value  of  their  term  from  the  defendants.     Tindal^  CJ.) 
in   the  course   of  the  argument,  observed  (c) :  "  Tlie 
objection  arises  on  the  pa'  quod ;  it  is  not  a  part  on 
which  a  traverse  can  be  taken ;  the  question  is,  whether 
it  may  not  be  rejected."  And,  subsequently,  he  said(<{)* 
*^  There  is  this  difficulty  in  the  way  of  the  plaiotifls. 
In   the  particulars  delivered  in  the  ejectment  brought 
by  Lord  Somersy  it  appears  that  the  action  was  bronght 
for  a  forfeiture  caused  by  a  breach  of  covenant  which 
is  not  contained  in  the  lease  to  the  defendants.    Hov 
are  we  to  know  that  Lord  Somers  did  not  recover  in 
respect  of  that  breach  alone?**     So,  here,  it  is  irnpos- 


(a)  Vide  supra,  600,  n. 

(b)  Vide  supra,  601,  n. 


(c)  2  M.  Si  G.  51. 

(d)  2  M.  Si  G.  52. 
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sible  for  the  court  to  say  that  the  superior  landlord  1847. 
entered  for  atir  non-repair  or  non-insurance.  The  — — 
covenants  in  the  two  leases,  though  corresponding,  arc  ^ 

not  identical.  The  terms  being  different,  it  is  impos-  Hall. 
sible  to  refer  the  re-entry  to  the  defendants'  neglect  to 
repair.  And,  with  regard  to  the  covenant  for  insurance, 
if  the  defendants  had  performed  their  covenant  in  this 
respect,  still  the  original  lessor  might  have  entered,  as 
that  would  not  have  satisfied  the  plaintiff^s  covenant. 

The  plaintiff  was  bound  to  shew  that  he  was  solely 
possessed  of  the  term.  Upon  the  evidence,  it  appeared 
that  the  title  was  in  Kinneavy  the  plaintiff,  and  Campbell. 
[CresmellfJ.  Kinnear  and  Campbell  may  have  been  dead.] 
Then  that  fact  ought  to  have  been  proved.  [^Mauley  J. 
Logan  takes  upon  himself  to  deal  solely  with  the  property. 
You  have  taken  an  underlease  from  him,  with  notice 
of  the  lease  under  which  he  held ;  and  you  have  paid 
rent  to  him.(a)  Is  not  that  evidence  enough  that  he  had 
the  whole  interest  he  affected  to  deal  with  ?]  It  is  sub- 
mitted that  no  such  presumption  arises.  The  induce- 
ment was  not  traversable* 

Peacockf  in  reply.  [The  court  directed  him  to  confine 
himself  to  the  main  question.]  It  is  quite  clear  that 
the  plaintiff  would  not  be  entitled  to  recover  the  rent 
reserved:  the  defendant,  if  sued  for  rent,  might  plead 
eviction  l?y  title  paramount.  [Maule^  J.  Might  not 
the  plaintiff  reply,  that  the  eviction  was  caused  by  the 
default  of  the  defendants  ?]  That,  it  is  submitted,  would 
^ot  be  a  good  replication ;  rent  being  only  incident  to 
•  holding.  The  plaintiff  mny  be  entitled  to  recover 
damages,  but  not  the  365h  claimed,  which  the  plaintiff 

(a)  The  defendants  having  the  term,   even   estopped  frcm 

*ccq)ted  an  underlease,  by  f rt-  saying  that  he  had  not  an  estate 

^"Pi^ttre,    from    Logan    alone,  entitling  him   to  demise  solely, 

'•'^le,  during  the  coittinvance  of  Vide  4  N,  4*  M*  296. 
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claims,  though  he  is  not  liable  to  pay  that  sum  to  t|| 
superior  landlord.      The  defendant  says  that  his  eo 
venants  are  not  the  same  as  those  contained  in  the 
original  lease  from  Middletoru     He  contends,  that,  if 
Hall  insures,  he  may  get  the  money  and  run  awaj* 
whereas  the  landlord  has  stipulated  for  an  insarance  bjr 
his  immediate  lessees.     The  question  b,  whether  the 
damages  here  claimed,  viz.  the  value  of  the  term,  ire 
the  necessary  and   immediate  consequence  of  the  de- 
fendant's   default      It  appears  that  the   premises  are 
situate  within  the  city  of  London,  and  therefore  sul^ 
to  the  provisions  of  the  building  act,  14  G.S.C  78* 
s.  83.,  which  was  in  force  at  the  time  these  breidies 
were  committed.     A  covenant  to  insure,  within  thtt 
act,  is  a  covenant  running  with  the  land :  Venvm  t. 
Smith,  (a)     Where  fraud   is  suspected,  the  insaraoce- 
office  may  reinstate  the  premises,  instead  of  paying  tbe 
amount  of  the  loss ;  and,  where  no  such  suspicion  at- 
taches, they  may  do  it,  on  the  application  of  that  partj. 
The  substance  of  the  defendants'  covenant  to  insore,  v^ 
that  an  insurance  shall  be  kept  on  foot  which  will  be 
available  to  the  extent  of  2500/.,  to  be  laid  out  in  re- 
instating the  premises,  in  case  of  damage  by  fire.    Sup- 
pose an  insurance  to  be  effected  in  the  name  of  a  trusteei 
that  would  be  a  sufficient  insurance  within  the  act   A 
forfeiture  for  not  insuring,  is  one  that  equity  will  not  in 
general  relieve  against:   but  it  clearly  would  relieve  in 
a  case  of  this  sort,  where  the  covenant  is  substantiallff 
though  not  literally,  performed.     [Afou/r,  J.    Suppose 
the  premises  insured,  and  burnt  down  under  circum* 
stances  that  would  give  the  insurance-office  a  defence  as 
against  the  sub-lessees ;  —  if  the  insurance  were  eflecteJ 
by  the  plaintiff,  the  office  would  be  liable;  otherwise,!' 
effected  by  the  defendants.     The  performance  of  th« 
defendants'  covenants  would,  under  such  circumstances, 

(a)  SB.S^Ald.  1.    And  see  Shepp.  Toudut.  17& 
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B£fbrd  no  indemnity  to  the  plaintiff.  The  effect  of  the  18i7. 
statute  is,  to  make  the  party  insuring  a  trustee  for  the  ' 
landlord.  Suppose  an  under-lessee  to  insure,  and  after-  Logan 
irards  to  set  the  house  on  fire,  the  landlord  could  derive  Hj^ 
3o  benefit  from  the  insurance.  The  meaning  of  the 
x>venant  is,  that  the  covenantor  shall  insure j^r  himself, 
uther  in  his  own  name  or  in  the  name  of  a  trustee.] 
rbe  plaintiff  has  done  by  another  what  he  had  engaged 
i>  do.  [Mavlei  J.  He  has  not  done  by  another  that 
irhich  he  was  bound  to  do,  but  something  different. 
rhe  landlord  would  have  no  means  of  preventing  the 
lessee  from  assigning  the  policy.]  The  defendant  co« 
renants  not  merely  to  insure,  but  also  to  produce  the  re- 
aeipts,  &c  The  defendants  are  liable  for  the  natural 
consequences  of  their  own  acts,  without  an  express  in- 
lemnity.  If  an  attorney  undertakes  to  enter  an  ap- 
)caranoe,  the  court  will  enforce  a  compliance  with  the 
indertaking.  [Cdtman^  J.  There,  the  attorney  under* 
»kes  to  do  that  which  his  client  should  have  done.] 
With  respect  to  the  covenant  to  repair,  it  b  said 
liat  the  covenant  relates  to  distinct  periods.  Each 
jarty  is  bound  to  keep  the  premises  in  repair,  regard 
jeing  bad  to  their  condition  at  the  time  of  entering  into 
iie  respective  covenants.  If  the  defendants  have  in- 
curred a  forfeiture,  it  is  no  answer  for  them  to  say  that 
liere  were  other  non-repairs  for  which  they  were  not 
iable.  The  amount  of  damage  was  for  the  jury,  re^ 
^rd  being  had  to  all  the  circumstances  of  the  case 
'CoUmatiy  J.  If  the  plaintiff  is  not  entitled  to  recover 
lie  value  of  the  whole  reversionary  interest,  he  is  not 
mtided  to  recover  any  thing.]  If  the  lessor  enters  partly 
br  the  act  or  omission  of  his  tenant,  and  partly  for  the 
ict  or  omission  of  his  sub-lessee,  the  sub-lessee  is  liable 
JO  his  immediate  lessor.  iMauley  J.  What  would  be  the 
ralue  of  the  plaintiff's  reversion,  if  the  covenant  to  in- 
iure  had  alone  been  broken  ?     He  would  have  become 
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a  mere  tenant  at  will,  (a)    If  he  was  an  honest  man,  ha 
would  describe  himself  in  an  abstract  of  title  as  a  tenant 

at  will.] 

CoLTMAK,  J.  (b)      It  appears  to  me  that  this  is  an 
attempt  on  the  part  of  the  plaintiff  to  tnm  this  into 
what  it  is  not,  viz.  a  covenant  of  indemnity.     It  seems 
that  the  plaintiff  had  entered  into  covenants  with  the 
superior  landlord,  to  repair  and  keep  the  premises  io 
repair,  and  to  insure;  and  that  a  forfeiture  has  been 
incurred  by  his  breach  of  those  covenants.     He  now 
seeks  to  recover  from  the  defendants,  damages  whidi 
ai:e  the  result  of  his  own  breaches  of  covenant.    It  ap- 
pears to  me,  upon  the  authority  of  Penley  v.  IVdit 
and  Walker  v.  HaUon^  that  he  cannot  do  this,  in  tbe 
absence  of  a  covenant  of  indemniQr.     It  was  once  sop* 
posed  — •  by  the  court  of  King's   Bench,  in  Neak  t. 
WyUie(c)y  —  that,  the  first  lessee  not  having  a  ngbt 
to  enter  for  the  purpose  of  repairing,  the  sub-lessee 
was  liable  for  all  the    damages    resulting  from  the 
breach  of  the  first  lessee's   covenant  to  repair.    But 
that  was  overruled  by  the  cases  above  referred  to;  and, 
I  think,  with  reason,  because  it  was  competent  to  the 
first  lessee  to  stipulate  for  a  right  to  enter,  or  to  exact 
a  covenant  of  indemnity.     And  it  is  much  less  incon- 
venient that  it  should  be  so ;  for,  then,  the  party  knows 
the  effect  of  the  covenant,  and  the  full  extent  of  the 


(a)  Substantially  he  would 
have  been  so^  althougb,  strictly 
speaking,  tbe  whole  term  would 
have  remained  in  him,  subject 
to  being  defeated  by  his  lessor 
at  any  time  before  any  act  had 
been  done  by  the  latter  to  waive 
the  right  of  re-entry  resulting 
from  the  breach  of  covenant, 
and  affirm  the  continuance  of 
the  lease. 


In  one  respect,  a  tentot  n 
circumstanced,  would  be  in  > 
worse  condition  than  a  tenant  at 
will,  inasmuch  as  he  would  not 
be  entitled  to  emblements. 

(6)  Wilde,  C.  J.,  having  ban 
engaged  as  counsel  in  tbe  aia»t 
took  no  part  in  the  argoment, 

(c)  3BS^a533.,5D.^R^ 
442, 
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liability  he  incurs.     It  is  true  that  the  6ub-Iessees  here,         1847. 
had  notice  of  the  covenants  contained  in  the  original        — — — 
lease.    But  the  only  presumption  that  arises  from  that        Logan 
fact,  is,  that  they  took  care  to  exclude  all  but  the  limited        Hall. 
liability  imposed  upon  them  by  the  ordinary  covenants. 
It  seems  to  me  that  the  plaintifF  ought  not  to  be  allowed 
to  cast  upon  the  defendants  all  the  damage  resulting 
from  bis  own  laches. 

Maule,  J.  I  am  of  the  same  opinion.  The  sub- 
lessees have  simply  covenanted  to  repair  and  to  insure : 
they  have  not  covenanted  to  pay  to  the  plaintiff  any 
damages  that  may  result  from  the  breach  of  the  co- 
venants he  has  entered  into  with  the  superior  landlord. 
The  result  is^  that  the  defendants  are  liable  only  for 
such  damages  as  naturally  and  necessarily  result  from 
their  own  breaches  of  contract.  The  covenants  in  the 
two  leases  are  different.  But^  assuming  them  to  be 
identical,  I  think  the  loss  of  the  term  here,  was  not  the 
result  of  the  defendants'  breaches  of  covenant,  but  of 
the  breach,  by  the  plaintiff  himself,  of  the  covenants 
eoiered  into  by  him  with  his  lessor. 

Cresswell,  J.  I  am  entirely  of  the  same  opinion.  The 
loss  of  the  term  was  the  consequence  of  the  plaintiff's 
own  breach  of  covenant :  and  the  defendants  have  not 
covenanted  to  indemnify  him.  The  argument  that  the 
<^ovenant8  to  repair  in  the  two  leases  are  identical,  is 
contrary  to  the  cases  in  the  Exchequer. 

Judgment  for  the  defendants,  {a) 
(a)  And  see  Bfyth  r.  Smith,  BMS^G.  405. 
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In  the  Matter  of  Sophia,  the  Wife  of 
•W.  C.  Crawford. 

June  7* 
In  the  case  of  r^HANNELL^  Serjt.,  in  the  last  term,  moved  that  the 

an  acknow.  certificate   of  the   takiiiff  of  this   acknowledfFmeot 

ledgment  .    i      i  •      i        i    /<i    i  ■        i 

token  abroad,  "light  be  received  and  filed  by  the  proper  officer,  DOl- 

the  court  will  withstanding  that  the  affidavit  verifying  the  same  was 

v^th  '*^^^     n^t  sworn  before  the  proper  officer.     The  application 

davit  of  was  founded  upon  the  affidavit  (sworn  before  the  British 

verification       consul  at  Frankfort'On-the" Maine)  of  one  of  the  com- 

sworn  and  .     .  .  i. 

authenticated  missioners,  a  gentleman   residing  at  Wiesbaden^  in  the 

according  to     grand-duchy  of  NassaUj  who  deposed  **  that  he  applied 
unless  it  be  '  ^^  ^^'  Anton  Lambinety  one  of  the  justices  of  the  peace 

in  MeiitZy  in  the  grand-duchy  of  Hesse-Darmstadt,  au- 
thorised to  administer  oaths  in  proceedings  of  the  peace 
in  Menizy  there  to  be  sworn  to  an  affidavit  of  the  due 
acknowledgment  of  Sophia,  the  wife  of  William  Cooper 
Cra'wfordy  now  residing  in  Mentz^  mentioned  and  set 
forth  in   the  snid  certificate ;  tliat  he  also  applied  to 
Dr.  Frantz  Klein,   a  notary   public  residing  in  Mentz, 
to  be  present  at  the  time  of  swearing  such  affidavit, 
for  the  purpose  of  obtaining  a  certificate  from  him  that 
he  was  present  when  such  affidavit  was  made,  and  that 
the  party  administering  such  oath  was  legally  autho- 
rised for  that  purpose ;   and  that  both  the  said  justice 
of  the  peace  and  the  said  notary  public  informed  the 
deponent,  that,  according  to  the  laws  of  that  couotrj, 
neither  the  said  justice  of  the  peace,  nor  any  other  persoo» 
was  authorised  to  sign  documents  and  administer  oaths 
written  in  any  other  than  the  German  language;  that 
there  is  no  British  consul  resident  in  Mentz;  and  that 
the  consul  residing  at  Fi  ankf or t-on-the- Maine  is  the 
nearest  resident  British  consul  to  Mentz.** 


distinctly 
shewn  that 
great  incon- 
venience 
would  result 
from  a  strict 
adherence  to 
the  ordinary 
nde. 
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The  court  requiring  an  affidavit  explaining  why  the         j  847. 

iffidavit  of  verification  was  sworn  before  a  British  consul,        

nstead  of  before  the  proper  local  functionary,  the  papers  ,  ^"  ^® 
rere  again  sent  out,  and  returned  with  letters  from  the 
ommissioner  (verified  by  affidavit)  stating  that,  by  the 
AW  of  the  country,  the  subject-matter  being  of  greater 
alue  than  150  florins  (a),  no  affidavit  could  be  sworn 
irithout  the  whole  history  of  the  transaction  being  trans- 
ated  into  the  German  language,  and  embodied  in  a 
ait  or  ^  an  act  of  court.''     Upon  these  materials, 

Channel^  Serjt.,  now  renewed  the  application.  He  sub- 
nilted,  that,  although  the  difficulty  of  the  affidavit  being 
equired  to  be  sworn  in  the  German  language,  might 
)e  got  over  by  annexing  a  translation  thereto, — In  re 
9irck  Sf  Belt  {b) ;  In  reEady  (c),  — yet  that  it  was  impos- 
ible  to  comply  with  the  other  requisite  of  the  German 
AW3  viz*  that  the  transaction  must  form  the  subject  of 
A  act  or  suit  in  the  local  courts. 

AViLDE,  C.  J.  In  the  case  of  commissions  directed 
^  persons  resident  in  foreign  parts,  the  court  requires 
l^e  affidavit  verifying  the  taking  of  the  acknowledgment, 
^  be  sworn  before  an  officer  duly  authorised,  by  the 
^Ws  of  the  place,  to  adminbter  oaths.  It  appears,  that, 
y  the  laws  which  prevail  at  Mentz^  all  affidavits  are 
Squired  to  be  administered  in  the  German  language, 
>>€l  with  the  formality  of  what  is  called  an  act  of  court. 
'V«a  are  now  called  upon  to  dispense  with  an  affidavit 
^orn  and  authenticated  in  the  manner  required  by  the 
^^^ign  court,  without  a  suggestion  that  that  course  will 
^  attended  with  such  a  degree  of  inconvenience  as  to 
^^tify  us  in  so  doing.     If  it  had  been  shewn  that  great 

.  (a)  13/.  2*.  6rf.,  at  the  or-  (6)  4  N,  C.  394.,  6  Scott, 

^aiy  exchange  of  21  (i.  to  the      185. 
^oHn  (gulden.)  (c)  6  Dowk  P.  C.  6l5. 
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Cbawforo. 


delay  or  expense  would  result  from  the  procee 
the  foreign  court,  this  court  would  have  consider 
as  equivalent  to  a  case  of  total  absence  oF  any  ao 
local  authority  to  administer  an  oath.  I  think  < 
is  not  shewn  here  to  justify  a  departure  from  tl 
nary  rule. 


The  rest  of  the  court  concurring, 


Channell  took  n* 


June  3. 


White  v.  Chapple  and  Another^ 


The  sheriff      fViH  the  23rd  of  April  last,  the  sheriflF  of  Mi 

having  seized  seized  certain  effects  beIons:infi:  to  the  defci 

goods  under  "    ^ 

process  out  of  hy  virtue  of  a  writ  o^  Ji.  fa.^  directing  him  t 

this  court,        \55L  \0s.  for  debt  and  costs  in  this  action.     An 
an  officer  of  i  a.    •  •  ^i  •  i.* 

the  palace        ^^^  ^^    possession,    the    premises   on   wbii 

court,  during    effects   were  seized  consisting  of  skeletons  of  1 

thetemporary  j^j   ^^   unfinished    state,   and  the  effects   seized 

absence  of 

the  sheriff  8     contained    in    two    workshops    and    a   yard  ^bel 

officer  (whose  thereto.     On  the    11th  of  Jl//7y,   the  officer  so 

son  remained  .         u       *    i  i  •        ir  r  .u  •        r 

on  the  ore-      possession  absented  lumselr  from  the  premises  fo 

mises  with       minutes,  for  the  purpose,  as  he  alleged,  of  pre 
the  warrant),   necessary  food  and  refreshment,    the   warrant 

meantime  being  entrusted  to  his  son,  who  remai 
the  premises  therewith.  On  his  return,  he  fbui 
Herrickj  an  oflicer  of  the  palace  court,  in  poss 
under  a  warrant,  upon  a  judgment  of  that  coi 
27/.  105,  2rf.,  who  refused  to  withdraw,  notwiibsti 

the  first  warrant  was  shewn  to  him,  and  who  aftei 

attachment 

against  the  cfficer  of  the  palace  court,  or  by  ordering  him  to  refund  a  ci 

to  him  in  order  to  obtain  the  release  of  the  goods.  ^ 


took  the 
goods  under 
process  of 
that  court. 
This  court 
refused  to 
interfere, 
either  by 
granting  an 
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tmoved  the  goods.     The  goods  so  carried  away  were         1847. 

orlh  about  100/.  

The  amount  of  the  palace  court  judgment,  and  costs,        Whitk 

ftving  been  paid,  iu  order  to  release  the  goods,  Chapplb. 

Wordsworth,  on  behalf  of  the  sheriff,  moved  for  an 
.tachment  against  Herrick^  or  that  he  might  be  ordered 
»  refund  the  money  paid  to  him.     He  submitted  that 
lis  improper  interference  with  an  officer  of  the  court  in 
he  execution  of  his  duty,  was  a  contempt  of  its  process ; 
md  that,   at  all  events,  the  court  would   afford   the 
sheriff  protection.     [  JVildey  C.  J.   The  sheriff's  officer 
uot  being   actually   on   the  premises  at  the  time  ti)e 
second  seizure  was  made,  how  can  we  say  there  has 
been  an  intentional  contempt  of  the   process  of  the 
court?    It  resolves  itself  into  a  mere  case  of  disputed 
possession.     Collman,  J.  It  appears  that  the  sheriff  can- 
not return  a  rescous  of  goods  taken  under  ajl,jh.  (a) ; 
^}  he  may  raise  the  posse  comitattis*  (b)      Matde^  J. 
If  there  has  been  no  rescue,  there  can  be  no  contempt.] 
Mo  doubt,  the  application  is  of  the  first  impression, 
^only  question  is,  whether  the  officer  is  not  entitled 
to  some  protection.     [  Wilde^  C.  J.  The  only  case  that 
^^urs  to  me  as  at  all  analogous,  is,  that  of  a  contempt 
^  the  great  seal,  in  seizing  goods  in  the  possession  of 
w  messenger  of  the  court  of  bankruptcy.     In  those 
^••es  I  know   Lord   Eldon   was   always  very  shy   of 
8>^iitiog  attachments.]     The  sheriff  is,  at  all  events, 
entitled  to  have  the  money  refunded. 

M^iLDE,  C.  J.  The  court  certainly  never  will  be 
''^sposed  to  surrender  any  part  of  its  jurisdiction,  and 
^^U  always  be  prepared  to  support  its  officers  in  the 

(«)  Com.  Dig.  tit.  Rescous,      (19  Vin.  Abr.  182.  pi.  2.)    2 
CD. 4.),  (D.  7.)»  cit>»S  1  -^''O"^-      Saund.  244..,  Lilt.  Jiep,  2i)6. 
^80.,  2  2toU.  Abr.  459.,  '.  30.,  .        {,h)  lb,  citing  Barnes,  430, 


tempt  until  the  palace-court  officer  hai 
goods.  I  do  not  see  why  we  should  inter 
him  From  trying  the  right  to  do  so.  Find! 
ofiScer  out  of  possession,  he  peaceably  entei 
the  warrant  entrusted  to  him.  What  ot 
open  to  him?  The  sheriiT  does  not  mal 
tion  to  the  court  in  the  first  instance,  bu 
mend,  in  order  to  release  the  goods : 
wishes  to  try  the  right,  by  asking  us  (or 
o^inst  the  officer  of  the  inferior  court, 
directing  him  to  refund  the  money  so 
precedent  could  have  been  found  for  it,  tl 
have  looked  narrowly  at  the  circums 
whether  or  not  they  furnished  ground 
position.  None,  however,  has  been  ciu 
court  nware  of  any  case  that  is  .itrictly  an 
admitted  that  this  is  a  matter  of  the  first  in 
case  is,  therefore,  to  be  decided  upon  pri 
seems  to  me,  that,  as  there  is  no  groun 
the  officer  of  the  palace  court  with  any  ii 
tempt  of  this  court,  or  with  any  violent 
its  process,  there  is  no  foundation  for  the 
cation.  Tlie  court,  fully  preserving  iti 
protect  its  officers,  ought  not,  I  think,  to 
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In  Re  Mary  Dixok. 

June  3« 

PY  the  79th  section  of  the  ?  &  4  IV.  4.  c,  74.,  it  is  The  court 
enacted  "  that  every  deed  to  be  executed  by  a  mar-  refused  to 

Allow  A  cer^ 

ried  woman  for  any  of  the  purposes  of  this  act,  except  ^iflcate  of 
such  as  may  be  executed  by  her  in  the  character  of  pro-  acknowledge 

tector,  for  the  sole  purpose  of  civinir  her  consent  to  the  ™®"*  ^  * 

*      *^        ,     '^        °  .        ferae  covert, 

disposition  of  a  tenant  in  tail^  shall,  upon  her  executing  under  the 
the  same,  or  afterwards,  be  produced,  and  acknowledged  S  &  4  JT.  4. 

c  74    to  be 

by  her  as  her  act  and  deed,  before  a  judge  of  one  of  the  ^j^j  '^1,3,.^ 

superior  courts  at  Westmitisiery  or  a  master  in  chancery,  it  appeared 

or  before  two  of  the  perpetual  commissioners,  or  two  ^"'"^  ^*^' 

^     ^  ^  '^  answers  to 

special  commissioners,  to  be  respectively  appointed  as  the  inquiry 

hereinafter  provided."      And   the   8th   section   enacts  ®^  ^®  ^™* 
„  .   ^        ,   .   J  .      •       I  •    •  missioner  as 

"that  such  judge,  master  m  chancery,  or  commissioners  ^  whether 

IS  aforesaid,  before  he  or  they  shall  receive  the  ac-  she  intended 

koowledgment  by   any   married  woman  of  any  deed  }?  ^^®  "P 

.   ^  ...  .       "cr  interest 

by  which  any  disposition,   release,  surrender,  or  extin-*  in  the  esute^ 

guishment  shall  be  made  by  her  under  this  act,  shall  ^thout  any 

examine  her,  apart  from  her   husband,  touching  her  ^jjj    ^^^^ 

luK)wIedge  of  such  deed,  and  shall  ascertain  whether  for  her  in 

she  freely  and  voluntarily  consents  to  such  deed ;  and,    i^**  thereof, 
•^  ^  ,  '   that  thecon- 

'Jnless  she  Jreely  and  voluntarily  consents  to  such  deed,  gideration  for 

shall  not  permit  her  to  acknowledge  the  same ;  and  in  '^er  consent 

such  case  such  deed  shall,  so  far  as  relates  to  the  exe-  „:,;^„  lL„ j« 

'  vision  made 

cuiion  thereof  by  such  married  woman,  be  void/'  for  her  by 

By  the  rules  of  Hilary  term,  4  fV.  4.,  made  for  the  ^^^  !)"*".„ 

-  .         ,  .  /r.  ,1     band's  will, — 

purpose  of  carrying  that  statute  into  efiect,  it  is  ordered,  although  it 

^hat,  before  the  commissioners  shall  receive  such  ac-  ^^  shewn, 
'^owledgment,  they,  or  one  of  them,  "do  inquire  of  ^^a„,7^i,  * 

^^ery  married  woman,  separately  and  apart  from  her  she  perfectly 

understood 
that  to  be  no  provision^  inasmuch  as  the  will  was  revocable. 

Vol,  IV,  —  c.  B.  's  s  8 
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1847*        husband,  and  from  the  attorney  or  solicitor  concernecf 

in  the  transaction,  whether  she  intends  to  give  up  her 

1^    "  ^^        interest  in  the  estate  to  be  passed  by  such  deed,  withoat 

having  any  provision  made  for  her  in  lieu  of,  or  in  return 
for,  or  in  consequence  of,  her  so  giving  up  such  interest; 
and,  where  such  married  woman,  in  answer  to  sudi 
inquiry,  shall  declare  that  she  intends  to  give  up  sudi 
her  interest  without  any  provision,  and  the  said  com- 
missioners shall  have  no  reason  to  doubt  the  truth  of 
such  declaration,  and  shall  verily  believe  the  same  to  be 
true,  then  they  shall  proceed  to  receive  the  said  acknow- 
ledgment; but,  if  it  shall  appear  to  them,  &c.,  that  it 
is  intended  that  provision  is  to  be  made  for  any  sudi 
married  woman,  then  the  commissioners  shall  not  take 
her  acknowledgment  until  they  are  satisfied  that  such 
provision  has  been  actually  made  by  some  deed  or'BPritin§ 
produced  to  them,  or,  if  such  provision  shall  not  bare 
been  actually  made  before,  then  the  commissioners  shall 
require  the  terms  of  such  intended  provision  to  be 
shortly  reduced  into  writing,  and  shall  verify  the  same 
by  their  signatures  in  the  margin,  at  the  foot,  or  at  the 
back  thereof." 

The  certificate  of  the  taking  the  acknowledgment  in 
this  case  was  in  the  form  provided  by  the  84th  section 
of  the  statute,  stating  that  Mrs.  Dixon  was  examined 
by  the  certifying  commissioners,  apart  from  her  husband) 
touching  her  knowledge  of  the  contents  of  the  deed, 
and  that  ^*  she  freely  and  voluntarily  consented  to  the 
same."  In  the  affidavit  verifying  the  certificate,  how- 
ever, the  deponent  (one  of  the  commissioners)  stated  tluiC 
he  inquired  of  Mrs.  Dixon  whether  she  intended  to  give 
up  her  interest  in  the  estate  in  respect  of  which  sDch 
acknowledgment  was  taken,  without  having  any  pro^ 
vision  made  for  her  in  lieu  of,  or  in  return  for,  or  in 
consequence  of,  her  so  giving  up  her  interest  in  such 
estate;  that,  in  answer  to  such  inquiry,  she  declared 


MabtDizon, 
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at  a  provision  was  to  be  made;  and  that  such  pro-  1847. 
sion  was  made  by  a  writing  purporting  to  be  the  ^— - 
rt  will  of  her  husband  Jo/in  Dixon,  __  ^°  ?^ 

The  registrar  having  declined  to  receive  the  acknow- 
igment,  on  the  ground  that  this  was  not  such  a  pro- 
jion  as  was  contemplated  by  the  rule, — a  provision  by 
revocable  instrument  being  in  fact  no  provision  at  all, 

7*.  Jones  now  moved  that  the  registrar  might  be  di- 
eted to  receive  and  file  it  He  produced  an  affidavit,— 
'om  by  one  of  the  commissioners  taking  the  acknow* 
Jgment,  —  stating  that  he  had  explained  to  the  lady 
that  the  will  was  no  provision,  being  revocable,  and 
■t  the  provision  intended  by  law,  was  a  provision  by 
•me  deed  in  writing ;  but  that  she  said,  in  answer,  that 
le  was  quite  aware  of  the  nature  of  the  provision,  but 
lat  she  had  such  confidence  in  her  husband,  that,  if 
B  made  a  will,  she  would  accept  the  provision  thereby 
ide,  although  revocable ;  for,  that  her  husband  was  of 
procrastinating  disposition,  and  might  put  ofF  his 
Mentions  till  too  late,  and  that  she  therefore  insisted 
1  the  will  being  made,  with  a  provision  for  her."  It 
B8  submitted,  that,  inasmuch  as  there  was  no  necessity 
^  any  provision  being  made,  as  a  condition  to  the 
king  of  the  acknowledgment,  the  circumstance  of  the 
"Ovision,  in  this  case  in  reality  amounting  to  no  pro- 
ton at  all,  afforded  no  substantial  reason  for  refusing 
receive  the  acknowledgment. 

Wilde,  C.  J.  It  does  not  appear  to  me  that  the 
idavit  in  this  case  is,  by  any  means,  sufficient.  The 
'tute(a)  requires  the  certificate,  together  with  the 
idavit  verifying  the  same,  to  be  filed  of  record,  in 
der  that  purchasers  may  see  that  the  wife  has  pro- 

(a)  S.85. 

VOL.  IV.  —  C  B.  T  T 
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1847*        perly  parted  with  her  interest  in  the  estate.    Tbc 

'"        tificate  states  that  Mrs.  Dixon  was  examined  bj 

nr       n  commissioners,  touching  her  knowledge  of  the  con 

of  the  deed,  and  that  she  freely  and  voluntarily 
sented  to  the  same.  And  the  affidavit  states» 
when  asked  whether  she  intended  to  give  up  be 
terest  without  having  any  provision  made  for  her  ii 
thereof,  she  answered  that  she  parted  with  it  upoi 
terms  of  a  provision  being  made  for  her ;  thus  lei 
her  interest  in  the  estate,  charged  with  an  eqoi 
right  to  a  provision  in  lieu  thereof.  The  depc 
then  goes  on  to  state  that  such  provision  was  mac 
a  writing  purporting  to  be  the  last  will  of  her  hofi 
This  inconsistency  is  sought  to  be  helped  by  am 
affidavit,  to  be  fled  in  a  different  office  (a),  as  part  o 
evidence  of  title,  shewing  that  the  lady  was  made  di 
to  understand  that  a  provision  by  will  was  not  tbe 
of  provision  contemplated  by  law,  inasmuch  as  a 
is  revocable.  The  statement,  therefore,  of  tbe 
vision  in  the  affidavit,  in  truth,  amounts  to  no  prof 
at  all. 

The  rest  of  the  court  concurring, 

Rule  reft 


(a)  The  afEdavit  used  for  this  purpose  would  be  filed  ii 
Masters'  office. 
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Aldeb  V.  Boyle.  JumI. 


T,  for  work  and  labour  and  commission.  Upon  a  nego- 

«.»...«,.^.:«.  tiation  be- 

assumpsit  ^  .      ■, 

^  tween  A,  and 
vas  tried  before  V.  WilliamSi  J.,  at  the  ^.  foranex- 
in  Middlesex^  in  the  present  term.     It  ^^^^^  °^  ^^- 
the  plaintiiT,  who  was  a  clerical  agent,  agrees  to  pay 
a  proposed  exchange  between  the  de-  to  the  agent, 

;ctor,  and  owner  of  the  advowson  of  the  ^''      V.'  , 

'  '*  one  third 

h/brd^  near  Bath^  and  the  Rev*  W.  Brmm,  down,  the  re- 
owner  of  the  advowson,  of  the  rectory  of  "'a^'iing  two 
in  Buckinghamshire^  of  their  respective  the  abstract  of 
;hat,  on  the  10th  of  December^  1846,  the  conveyance  is 

ment  was  signed  by  the  defendant:—  xhrone^^third 

rsigned  agrees  to  sell    to  the    Rev,  JV.  is  paid.   A. 

irowson  of  the  rectory  of  Fteshford.  for  delivers  an 

_  ,  n ,  .        1         ,  abstract  of  hU 

K)/.,  and  to  purchase  or  hmi  the  advow-  ^itle  but  no 

•ry  of  Little  Kimble^  in  Buckifighamshiret  abstract  is  de- 

j       •         1    1  ^  ^    TLir  livered  on  the 

e  undersigned  also  agrees  to  pay  to  Mr.  ^^  ^^  ^  . 

^nt  in  the  transaction,  the  sum  of  100/.,  and  the  nego- 

)wn,  the  remaininfir  two  thirds  iiohen  the  ^*"^"  <^P«  • 

.     ,  *;,  — C.  cannot 

yance  ts  drawn  otU:'  maintain  an 

li  of  November,  the  defendant  paid  the  action  against 

.  8rf.     On  the  Ist  o(  December,  he  deli-  '^'  ^^5^^ 

'  remaining 

ict  of  his  title  to  the  advowson  of  Fresh^  two  thirds 


bjection   was  made  to  it.     No  abstract  ^^}^^^  co™" 

,  1  /»      1  -r*  -wrr     n  mission,  — 

red  on  the  part  of  the  Rev.  W.  Brown  ;  ^1,^  g^g^t  on 
ling  further  done ;  the  negotiation  ulti-  the  happening 

abortive.  ^.^  T^''^^'' 

right  to  It 

of  the  defendant,  it  was  insisted   that  was  to  arise^ 
bstract   of  conveyance,"   in  the    memo-  "^^  having 
10th  of  November,  meant  "draft  deed  of 
or,  if  they  meant  "  abstract  of  title,'*  the 
T  T  2 
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[  Alder 

V, 
BOTLE. 


action  was  equally  premature^  no  abstract  of  the  R< 
W.  Brcmn^s  title  having  been  delivered.  It  was  a] 
contended  that  the  construction  of  the  agreement  wi 
for  the  judge,  and  not  for  the  jury. 

The  learned  judge  was  of  opinion  that  the  periot 
had  not  arrived  at  which  the  plaintiff  was  entitled  to  tb 
residue  of  the  commission:  but  he  put  it  to  the  jury 
and  they,  agreeing  in  the  view  taken  by  his  lordship 
returned  a  verdict  for  the  defendant. 


Byles,  Serjt,  pursuant  to  leave  reserved  to  him,  noi 
moved  for  a  rule  nisi  to  enter  a  verdict  for  the  plaintl 
for  661.  135.  4rf.  Undoubtedly  "abstract  of  convey 
ance"  is  not  the  correct  phrase.  But  it  is  quit 
evident  that  it  did  not  mean  "  deed  of  conveyanot 
If  ambiguous,  the  language  of  the  agreement  being  tbi 
of  the  defendant,  it  comes  within  the  noaxim,  *'  Vid 
accipiuntur  fortius  contra  proferentem" 

Wilde,  C.  J.  I  think  there  ought  to  be  no  rule  i 
this  case.  It  appears  to  me  to  be  perfectly  plain,  tbi 
the  money  was  to  be  paid  only  upon  the  happening ' 
an  event  that  has  not  occurred.  Whether  the  pari 
cular  expression  used  in  this  agreement  meant  ^^abstn 
of  title,"  or, — an  abstract  of  title  having  been  delivere 
and  the  title  approved  of, — it  points  to  a  "draft  conve 
ance,"  shewing  some  beneficial  result  of  the  plaintifl 
agency,  may  be  open  to  argument.  No  doubt,  it  met 
the  one  or  the  other.  It  is  quite  immaterial  which :  f 
neither  event  has  happened,  (a)  It  does  not  appear  tb 
the  parties  had  the  means  of  carrying  the  agreeinei 
into  effect.  No  abstract  had  been  delivered  on  tl 
part  of  the  Rev.  W.  Bro'wn;  nor  did  the  defendmt 
title  appear  to  have  been  finally  approved.     Howert 


(a)  Qucpre,  whether  as  be-      the  agreement  was  not  toW  ^ 
tweea  plaintiff  and  defendant^      uncertainty. 
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b  no  uncertainty  in  the  conclusion  that  the  period  has  — — 

not  arrived  at  which  the  plaintiff  was  entitled  to  claim  Aldbb 

the  stipulated  commission.  Boyle. 

The  rest  of  the  court  concurring, 

Rule  refused. 


Frankltn  v.  Lamond  and  Others. 

June  7. 
A  SSUMPSIT,  for  not  transferring  and  delivering,  ^.  bought  at 
pursuant  to  conditions  of  sale,  certain  railway  shares  auction  three 
•old  by  the  defendants,  as  auctioneers.  hundred  rail- 

The  first  count  of  the  declaration  stated,   that  the  way  shares 

defendants,  on  the  12th   of  May,  1846,  put  up  and  ^*^^*  °"f.°^ 

.  .     I        .  J .  *he  conditions 

^posed  to  sale  by  auction,  amongst  other  shares,  divers,  of  gaie  bein? 

to  wit,  three  hundred  shares  in  a  certain  company  or  "the  balance 
Partnership  undertaking,  called  PilbratDs  Atmospheric-'  chase-mon" 
^ilway   and   Canal- PropidJon    Company^   under   and  shall  be  paid 

•»>bject  to  the  following  conditions,  that  is  to  say  [The  *'  *^^  °^^® 
^     ,. .  ^     ,  \  ,  -^  ^    .       of  the  auc- 

*^nditions  of  sale  were  set  out ;  and,  amongst  them,  the  tioneers  on 

the  day  fol- 
*^^Hng  the  sale,  except  in  cases  where  any  special  transfers  are  required,  and  to 
J**clj,  the  utmost  expedition  will  be  given."  After  the  sale.  A,  received  the  three 
'^Hdred  shares,  together  with  a  bill  of  parcels  describing  the  transaction  as  a  sale 
^  **  three  hundred  shares,"  and  paid  the  price.  The  name  of  the  owner  of  the 
"^•^es  was  not  disclosed  at  the  time  of  the  sale ;  but,  upon  A,  applying  for  a 
^''^lufer,  — the  constitution  of  the  company  requiring  a  transfer  by  deed,  —  the 
'^^ctioneers  informed  him  tliat  they  were  only  agents  in  the  transaction,  and 
^«rred  him  to  B.,  as  their'principal,  and  as  the  party  who,  alone,  could  procure 
*^  transfer  to  be  executed. 

,  In  tn  action  against  the  auctioneers  for  not  transferring :  —  Held,  first,  that 
^^^••nmch  as  they  had  not  disclosed  their  principal  at  the  time  of  the  sale,  they 
''''ere  personally  liable,  —  secondly,  that  the  bill  of  parcels  was  evidence  of  an 
•^tire  contract  for  the  sale  of  three  hundred  shares,  —  thirdly,  that,  by  refer- 
^^  A.  to  B.,  the  defendants  discharged  A.  from  tendering  a  transfer  to  them. 
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following] :  — "  The   highest  bidder   to  be  the  pt 

chaser,  &c.     Purchasers  to  give  in  their  names,  and 

pay  a  deposit,  if  required.  The  balance  of  the  porcbs 

money,  in  every  case,  to  be  paid  at  the  office  of  the  an 

tioneers,  at  The  Hall  of  Commerce^  between  the  hoai 

of  ten  and  four,  on  the  day  following  the  aale;  exoq 

in  cases  where  any  special  transfers  are  required ;  an 

to  such,  the  utmost  expedition  will  be  given.**    Avennen 

that,  on  such  exposure  to  sale,  to  wit  on,  &c.,  theplainti 

was  declared  to  be,  and  was,  the  purchaser  of  the  sai 

three  hundred  shares  of  and  in  the  said  company  ( 

undertaking ;  and  the  defendants  then  bargained  wit! 

and  agreed  to  transfer  and  deliver  to  the  plaintiff  di 

said  shares,  at  and  for  a  certain  sum  of  money,  to  wi 

15/.  then  bid  by  the  plaintiff  for  the  same;  and  tl 

plaintiff  did  thereupon  then  give  in  to  the  defendam 

his  name,  and  did  then  pay  to  the  defendants,  who  die 

accepted  and  received,  of  him,  the  amount  of  the  sai 

purchase-money,  and  exonerated  and   discharged  hii 

from  any  further  payment  on  account  thereof:  that,  i 

consideration  of  the  premises,  and  that  the  plaintiff,  i 

the  request  of  the  defendants,  then  promised  the  d< 

fendants  to  perform  the  said  conditions  of  sale  in  a 

things  on  his  part  to  be  performed,  the  defendants  the 

promised  the  plaintiff  to  perform  the  said  conditions  i 

all  things  on  their  part  to  be  performed,  and  {a)  to  train 

fer  and  deliver  to  the  plaintiff  the  said  three  hnndre 

shares :  Breach,  that,  although  the  plaintiff  had  alwaj 

from   the  time   of  the  said  promise,  been  ready  aft 

willing  to  accept   and   receive   from    the  defendants 

transfer  and  delivery  of  the  said  shares ;  and  altbong 

the  plaintiff  had  always,  from  the  time  of  making  k 

said  promise,  well  and  truly  performed  the  said  ooodi 

tions  of  sale  in  all  things  to  be  performed  on  his  part 

as  the  buyer  of  the  said  shares ;  and  although  a  reason* 


(a)  Vide  Elderton  ▼.  Emmenty  ante,  p.  479* 
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able  time  for  the  defendants  to  transfer  and  deliver  to 
bim  the  said  shares^  had  elapsed  before  the  commence- 
ment of  the  sait, — of  which  premises  the  defendants, 
daring  all  the  time  aforesaid,  had  notice ;  and  although 
tbe  defendants,  daring  the  time  aforesaid,  and  before  a 
Tetsonable  time  had  elapsed  for  the  plaintiff^s  preparing 
tbe  same,  to  wit,  &c,  had  exonerated  and  discharged 
tbe  plaintiff  from  preparing,  or  tendering  to  the  de- 
feodaots,  any  instrument,  deed,  or  document  for  the 
transfer  to  him  of  the  said  shares;  and  although  the 
plaintiff,  afterwards,  and  after  the  lapse  of  a  reasonable 
time  for  the  defendants  to  transfer  and  deliver  to  the 
plaintiff  the  said  shares,  and  before  the  commencement 
of  the  suit,  to  wit,  on  the  1st  of  Januafy^  1847,  requested 
tbe  defendants  to  transfer  and  deliver  to  him  the  said 
ibarei;  yet  the  defendants  did  not,  nor  would,  when 
»  requested  as  aforesaid,  or  within  the  said  reasonable 
time  for  that  purpose,  or  at  any  other  time,  transfer 
and  deliver  to  the  plaintiff  the  said  shares,  or  any  of 
them,  but  had  wholly  neglected  and  refused  so  to  do; 
aad  that  by  means  of  the  premises  the  plaintiff  had  lost 
and  been  deprived  of  divers  great  gains  and  profits, 
which  otherwise  would  and  might  have  accrued  to  him 
bom  the  shares,  had  the  defendants  transferred  and 
delivered  the  same  to  him,  and  performed  their  promise 
10  respect  thereof. 

There  were  also  counts  for  money  had  and  received, 
sod  for  money  found  due  upon  an  account  stated. 

The  defendants  pleaded  —  first,  as  to  15/.,  parcel, 

^n  non  assumpserunt,  —  secondly,  to  the  first  count, 

tfttt  they  did  not  expose  to  sale  the  said  shares,  &c. 

"^thirdly,  to  the  first  count,  that  the  pkintiff  did  not 

bcoome   the  purchaser  of  the  shares  —  fourthly,  to  the 

fitst    count,    thai   the    defendants   did  not   agree    to 

^<tetfer  tbe  shares  —  fifthly,  to  the  first  count,  that  the 

^^fendants  did  not  exonerate,  absolve,  or  discharge  the 
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plaintiff  from  preparing,  and  tendering  to  them,  tl 
defendants,  any  instrument,  deed,  or  document  for  th 
transfer  to  him  of  the  shares  —  sixthly,  as  to  15/.,  pay 
ment  of  that  sum  into  court,  and  no  damages  ultra. 

The  plaintiff  joined  issue  on  the  first  five  pleas,  aoc 
took  the  15L  out  of  court,  in  satisfaction  of  the  da* 
mages  pro  ianio,  replying  damages  uUrd. 

The  cause  was  tried  before  V.  Williams^  J.,  at  the 
second  sitting  at  Westminster  in  the  present  term,  when 
the  following  facts  appeared  in  evidence :  —  The  d^ 
fendants  are  auctioneers.  On  the  1 2th  of  May^  18^ 
they  put  up  for  sale  by  public  auction,  at  The  Hall  9 
Commerce,  in  the  city  of  London,  certain  railway  shares, 
subject  to  certain  printed  conditions,  —  amongst  otherii 
those  mentioned  in  the  declaration.  At  this  sale  the 
plaintiff  was  the  highest  bidder  for,  and  was  declared 
the  purchaser  of,  three  lots,  numbered  respectively  SS5| 
2S4,  and  2S5,  in  the  printed  catalogue,  of  one  hundred 
shares  each  in  a  joint-stock  company  called  PUbroJi 
jitmospheric'Eailway  and  Canal^Propidsion  Omftof 
On  the  day  after  the  sale,  the  plaintiff  called  at  tbe 
defendants'  office,  and  paid  15/.  on  account  of  these 
three  hundred  shares,  and  received  the  certificates  for 
the  same,  together  with  an  invoice  or  bill  of  parcels,  of 
which  the  following  is  a  copy :  — 

"  Hall  of  Commerce^ 
«'  London,  May  12th,  1846. 
"  E.  Franklyn,  Esq.,  Dr. 

To  Lamond,  Smale,  Sf  Lammi* 
For  shares,  at  public  sale. 
«  20  Midland  Eastern  Counties,  125.     -  12  0  0 
**  300  Pilbrorafs  Atmospheric  and  Canal 

Propulsion  Company,  l5.    -    -    -    -  15  0  0 

£%1  0  0* 
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Tlie  names  of  the  proprietors  of  the  several  lots  did 
lot  appear  in  the  catalogues  circulated  by  the  defend- 
nts :  but  the  lots  did,  in  fact,  belong  to  different  indi- 
duals,  for  whom  the  defendants  were  agents.  A  few 
lys  after  the  sale,  the  plaintifT  went  to  the  defendants' 
Bcei  and  demanded  a  transfer  of  the  shares  in  question. 
!e  was  then  informed  that  the  defendants  were  not  in  a 
:iBaiion  to  make  a  transfer;  and  they  referred  him  to  one 
latMAfordj  on  whose  behalf  they  had  sold  the  shares,  fi^nd 
lo^  they  said,  would  procure  the  transfer  to  be  made. 
It  appeared  in  evidence,  that,  according  to  the  regu- 
tions  of  tlie  company,  Pilbrcnxfs  Atmospheric  RailvMxy 
tares  were  required  to  be  transferred  by  deed  in 
riling;  that  one  Briggs  was  the  original  allottee  of 
e  shares  in  question;  and  that,  although  they  had 
my  times  changed  hands,  before  Blankford  became 
assessed  of  them,  Briggs  was  still  the  registered  owner, 
m1  he  was  therefore  the  only  person  who  could  execute 
valid  transfer.  It  further  appeared  that  the  defend- 
to  had  made  repeated  inquiries  for  their  principal, 
It  were  unable  to  find  him. 

A.fter  many  fruitless  applications  had  been  made  to 
^  defendants  for  a  transfer,  they,  in  answer  to  a  de- 
>Aiul  by  the  plain tifTs  attorney,  on  the  27th  of  January 
»t,  wrote  as  follows : — 

*'  Sir,  in  reply  to  your  letter  of  this  date,  we  have 
^  inform  you  that  we  shall  be  perfectly  ready  to  hand 
'ou  the  name  of  the  vendor  of  the  shares,  we  having 
^<nply  acted  as  agents  in  the  matter." 

On  the  part  of  the  defendants,  it  was  objected  —  first, 
hat  the  plaintiffs,  as  auctioneers,  were  not  personally 
"^sponsible  —  secondly,  that  there  was  no  evidence  that 
he  defendants  had  exonerated  and  discharged  the  ploin- 
iff  from  preparing  and  tendering  a  transfer  —  and, 
lirdiyi  that  there  was  a  fatal  variance  between  the  con- 
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tract  declared  on  and  that  proved,  the  d« 
alleging  one  entire  contract  for  the  three  hundra 
and  the  evidence  shewing  three  separate  and 
contracts  for  one  hundred  shares  each. 

The  learned  judge  proposed  to  obviate  this 
jection  by  amending  the  declaration.  This,  I 
the  plaintiff*  declined ;  and  it  was  left  to  the  jni 
whether  there  was  a  contract  for  the  sale  of  thi 
dred  shares.  They  found  a  verdict  for  the  | 
damages  40^.,  the  learned  judge  reserving  to 
fendants  leave  to  move  to  enter  a  nonsuit,  or  i 
for  the  defendants,  if  the  court  should  be  of 
that  any  of  the  grounds  of  objection  ought  to  pi 


Byles,  Serjt.,  now  moved  accordingly.  1 
fendants,  as  auctioneers,  having  disclosed  the 
their  principal  before  action  brought,  are  i 
sonally  liable.  The  plaintiff*  at  the  time  of  the 
notice  that  they  were  mere  agents.  The  case  of 
V.  Boberdeau  (a)  seems  somewhat  adverse.  But 
it  is  conceded  that  an  auctioneer  may  be  p< 
liable  where  the  money  remains  in  his  hands,  ii 
mitted  he  is  not  liable  on  the  special  contract. 

There  was  no  evidence  that  the  defendai 
agreed  to  transfer;  and  therefore  the  issue  on  th 
plea,  at  all  events,  should  have  been  found  for  tl 

There  was  no  evidence  whatever  that  the  de 
had  exonerated  or  discharged  the  plaintiff*  f 
obligation  to  prepare,  and  tender  them,  a  deed  of 
All  that  appeared,  was,  that  the  plaintiff*  went 
office  and  asked  for  a  transfer  of  the  shares,  i 
informed  that  the  name  of  the  vendor  was  Bl 


(a)  Peake,  N.P.C.  16S.,  in 
which  case  Lord  Kenyan  ruled 
that,  where  an  auctioneer  does 
not  disclose  the  name  tA   his 


principal  at  ihs  tim$  ^ 
he  is  personally  liab 
action  for  damages  for 
pleting  Ae  coDtnct 
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ind  that  the  defendants  knew  nothing  more  about  him. 
The  defendants'  letter  of  the  27th  of  January  carries 
the  matter  no  further.  It  contains  no  refusal  to  do 
Bny  thing  they  were  legally  bound  to  do.  iMaule,  J. 
The  declaration  states  that  the  defendants  sold  and 
Bgreed  to  transfer  and  deliver  the  shares  to  the  plaintiff, 
indthat  they  exonerated  and  discharged  him  from  pre« 
paring  or  tendering  to  them  any  instrument,  deed,  or 
document  for  the  transfer  to  him  of  the  said  shares. 
One  of  the  conditions  of  sale  implies  that  the  purchaser 
ihall  get  a  transfer  of  the  shares  by  going  to  the  office 
fcr  it.  It  is  clearly  no  answer  to  a  demand  of  a  transfer, 
that  you  are  ready  to  furnish  the  name  of  the  vendor, 
a  man  who  is  not  to  be  found.  If  it  is  impossible  for 
the  aactioneers  to  get  a  transfer  executed,  what  is  the 
position  of  the  purchaser  ?] 

There  was  a  clear  and  fatal  variance  between  the 
dcdaration  and  the  proof.  The  plaintiff  declares  upon 
in  entire  contract  for  the  sale  of  three  hundred  shares. 
The  proof  was,  that  the  shares  were  knocked  down  to 
the  plaintiff  in  three  separate  lots  of  one  hundred  each. 
The  point  arose,  upon  the  stamp  act  (a),  in  the  case 
of  Bmmerson  v.  Heelis  (&),  where  it  was  held,  that,  if, 
OQ  a  sale  by  auction,  the  same  person  is  declared  the 
liighest  bidder  for  several  lots,  a  distinct  contract  arises 
^  each  lot ;  and,  although  all  the  lots  together  amount 
to  a  greater  value  than  20/.,  no  stamp  is  required,  if 
^  lots  were  separately  of  less  value  than  20/.  ^fFildfj 
Ci  J.  Has  not  the  contrary  been  determined  since  ?  (c) 
Colimanj  J.  The  question  has  also  arisen  upon  the 
statute  of  frauds,  29  Car.  2.  c.  S.  s.  17.  CressnoeU,  J. 
^  Baldejf  v.  Parker  {d),  A,  went  to  the  shop  of  B, 
&  Ca,  linendrapers,  and  contracted  for  the  purchase 


(a)  And  also  upon  the  statute 
offrwdi. 

(6)  2  TaunL  SB.  S.  P. 
^^  V.  Lard  Dormer^  4  B. 


(c)  Quare. 

ld)2B.SsC.37.,SD.^R. 
220. 
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of  various  articles,  each  of  which  was  under  the  valae 
of  10/.,  but  the  whole  amounted  to  70/.    A  sepante 
price  for  each  article,  was  agreed  upon ;  some  A.  marked 
with  a  pencil;  others  were  measured  in  his  presence; 
and  others  he  assisted  to  cut  from  larger  bulks.   He 
then  desired  that  an  account  of  the  whole  should  be  sent 
to  his  house,  and  went  away.     A  bill  of  parcels  was 
accordingly  sent,   together  with  the  goods,  when  A* 
refused  to  accept  them.     It  was  held  that  this  was  all 
one  contract,  and  therefore  within  the  29  Car.  2.  r.  S» 
5. 17.](^)    James  w.  Chapman  {b)  is  precisely  in  point  It 
was  there  held,  that,  where  different  lots  are  sold  at  an 
auction  for  diiferent  sums,  the  contracts  are  separate* 
both  in  law  and  fact :  and,  in  a  special  action  for  refusing 
to  adhere  to  the  conditions  of  sale,  the  plaintiff  cannot 
consolidate  the  two  contracts.     Here,  the  declaration 
states  a  sale  by  auction.    If  the  bill  of  parcels  constituted 
a  new  and  entire  contract,  it  was  not  a  sale  by  audimt* 
IMauley  J.     Your  bill  of  parcels  is  surely  evidence  tliat 
there  was  one  entire  contract  for  the  sale  of  the  three 
hundred  shares  (c)«] 


Wilde,  C.  J.  The  first  objection  urged  in  this 
case,  is,  that  the  mere  fact  of  the  defendants'  bein^ 
announced  in  the  catalogue  as  **  auctioneers'' was  such 
an  indication  of  agency  as  to  absolve  them  from  personal 
responsibility,  though  their  character  of  agents  was  no 
otherwise  intimated  to  the  purchaser.  I  apprehend  it 
to  be  very  old  law,  that  an  auctioneer  who  sells  without 
at  the  time  of  sale  disclosing  the  name  of  his  principal* 
contracts  personally.  This  is  the  simple  case  of  parties 
who  have  sold  as  principals,  turning  round  aftemrards 
and  saying  that  they  were  merely  agents  in  the  trans- 
action.    That  objection,  therefore,  fails. 


(a)  And  see  GritMy  v. 
Aykrayd,  in  re^  17  Law  Joutnu 
N.  S,,  Exch.  157. 


(b)  1  Stark.  N.  P.  aW' 

(c)  Fideinfrd,m(h). 


r 
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]  regard  to  the  second  point,  —  whether  or  not 
ras  evidence  of  a  dispensation  with  a  tender  of 
er,  —  a  remark  has  been  made  as  to  the  absence 
ider  of  a  transfer  to  Briggs^  the  original  allottee 
hares.  That,  however,  is  not  the  issue.  The  de- 
n  alleges  a  sale  and  an  agreement  by  the  defendants 
sfer  and  deliver  the  shares  to  the  plaintiff,  and 
*y  exonerated  and  discharged  him  from  preparing 
ering  to  them  any  deed  or  instrument  of  transfer : 
I  fifth  plea  is,  that  the  defendants  did  not  ex- 
,  absolve,  or  discharge  the  plaintiff  from  pre- 
and  tendering  to  them  any  instrument  or  deed 

transfer  to  him  of  the  said  shares.  What  is 
lence  ?  It  all  tends  to  shew  that  the  defendants 
pense  with  a  tender  to  them  of  a  transfer :  for, 
ipplied  to,  the  only  answer  they  give,  is,  that 
e  merely  agents ;  and  they  refer  the  purchaser  to 
ordj  as  the  seller  of  the  shares.  Is  not  that  in 
aying  —  **  We  are  not  the  persons  to  make  the 
r;  and  therefore  it  is  useless  to  tender  a  transfer 
>r  execution?"  Unless  it  amounts  to  a  dispen- 
it  is  mere  idle  talk.     It  seems  to  me  that  the 

was  quite  correct  on  that  issue  also. 

third  objection  is,  that  the  declaration  alleges 
ct,  that  the  defendants  and  the  plaintiff  purchased 
hundred  shares  in  Pilbrorao^s  Atmospheric^Railticay 
inal'Propukion  Company;  and  the  evidence  shewed 
le  shares  were  purchased  at  three  distinct  bid- 

The  question  is,  whether  there  is  any  difference 
i  respect  between   a  purchase  in  this  way  at  a 

auction  (a),  and  going  into  a  shop  and  buying 
iistinct  articles,  which  are  put  down  together  in  a 
parcels.     I  am  of  opinion  that  the  note  delivered 


Vhen  articles  under  10/. 
eked  down^  the  sale  of 
complete  upon  the  verb€d 
of  the  auctioneer  acting 
it  for  the  bidder :  vrhere 


the  price  of  each  exceeds  1 0/., 
there  is  no  sale  until  a  contract 
is  signed,  when  one  entire  sale 
of  all  the  articles  to  which  the 
signature  applies^  is  effected. 


1847. 
Frankltk 

V, 

Lamond. 
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to  the  plaintiff  after  the  sale  was  cogent  evidwoe  of  an 
entire  contract  for  the  sale  of  three  hundred  shares* 
It  was  left  to  the  jury,  whether  the  parties  had  agreed 
that  the  contract  should  be  considered  as  a  contract  for 
the  sale  of  three  hundred  shares  for  15A     The  note  was 
in  the  handwriting  of  one  of  the  defendants.    I  thiok 
there  was  abundant  evidence  to  warrant  the  jury  in  fiod* 
ing  that  question  affirmatively.     Upon  the  whole,  there- 
fore, I  am  of  opinion  that  there  ought  to  be  no  rule. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  Upon  the 
first,  and  the  main  point,  viz.,  whether  the  defendants  tre 
personally  liable,  I  think  the  case  of  Hanson  v.  Bober-^ 
deau  is  conclusive.  The  question  arising  on  the  fourtt* 
plea,  is  substantially  the  same.  The  defendants  underlie 
the  ordinary  responsibility  of  a  seller.  Not  having  dis^ 
closed  their  principal  at  the  time  of  the  salet  it  must  b^^ 
assumed  that  th^y  contracted  to  make  a  good  title  ttf> 
the  things  sold.  Secondly,  it  is  said  there  was  no  pro»C 
that  the  defendants  agreed  to  exonerate  and  discharge 
the  plaintiff  from  tendering  a  transfer.  When  applied 
to,  they  refer  the  plaintiff  to  Blankford^  disclaiming  all 
power  to  make  the  transfer  themselves.  That  dearljf 
amounts  to  a  dispensation.  As  to  the  third  point,  I 
agree  that  there  was  evidence  for  the  jury  of  a  contrftcC 
for  the  sale  of  three  hundred  shares. 


Maule,  J.  I  also  think  there  ought  to  be  no  role 
in  this  case.  This  is  an  action  upon  a  contract  of  ^ 
by  auction.  The  first  question  is,  what  was  the  eoo- 
tract?  That  is  evidenced  by  the  conditions  of  sale,  sod 
by  what  passed  at  the  time  of  the  sale ;  and,  upon  thit 
evidence,  the  proper  result  is,  that  the  defendant  agreed 
to  sell  to  the  plaintiff  three  hundred  railway  shares  ibr 
\5L  That  arises  in  this  way.  As  each  lot  was  knocked 
down  to  the  plaintiff,  there  was  a  distinct  contract  for 
the  sale  of  one  hundred  shares,  which  would  be  satisfied 
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by  the  delivery  of  any  shares  in  that  company  to  that        181-?. 

tmount     But  the  subsequent  delivery  and  receipt  of       

the  three  hundred  shares,  with  the  bill  of  parcels  pro-  FEANKT.yir 
doced,  and  the  payment  of  the  15/.,  shewed  that  the  Lamokd. 
parties  treated  the  transaction  as  one  entire  sale  of  three 
hnndred  shares,  (a)  If  the  three  contracts  remained  se- 
verable, I  am  of  opinion  that  this  declaration  would 
have  been  satisfied  by  proof  of  one  of  them,  (b)  This, 
then,  being  a  contract  for  the  sale  of  three  hundred 
shares,  the  question  is,  upon  what  terms  were  they  sold, 
and  who  were  the  sellers  ?  The  defendants  call  them- 
selves auctioneers.  The  purchaser's  name  was  known 
to  them ;  but  the  name  of  ,the  owner  of  the  shares  was 
not  communicated  to  him.(c)  One  of  the  conditions  of 
sale  was,  that  purchasers  were  to  give  in  their  names, 
and  to  pay  a  deposit,  if  required ;  another,  "  that  the 
balance  of  the  purchase-money  shall,  in  every  case,  be 
paid  at  the  office  of  the  auctioneers,  at  The  Hall  of 
Commerce^  between  the  hours  of  ten  and  four  on  the 
day  following  the  sale,  except  in  cases  where  any  special 
transfers  are  required ;  and  to  such,  the  utmost  expe- 
dition will  be  given."  The  obvious  meaning  of  that 
IS)  that,  if  the  shares  sold  do  not  require  any  special 
transfer,  the  defendants  are  to  do  at  their  office  all  that 
remains  to  be  done  to  put  the  plaintiff  into  possession 
of  the  full  benefit  of  his  position  as  purchaser.  That 
>s  only  modified  to  this  extent,  in  cases  requiring  special 
transfers, — that  the  same  persons  who  were  to  make 
^c  ordinary  transfer,  will  make  the  special  transfer  as 
<oon  as  they  conveniently  can.     Such  being  the  state 

(a)  QuarBt  whether  the  con-  for  damages  which  were  aasesaed 

^'scty  as  evidenced  by  the  bill  of  in  respect  of  the  non-delivery  of 

l^sioels,  was  not  different  from  three  hundred  shares,  and  to  be 

^dedared  on^  as  it  embraced  entitled  to  bring  one  action  or 

twenty  other  shares.  two  actions  in  respect  of  the 

(6)  In  that  view  of  the  case,  remaining  two  hundred  shares. 
^  plaintiff  would  appear  not  to  (c)  And  see  Morgan  v.  Cor- 

l)e  entitled  to  retain  a  verdict  der,Paley,Princ.S^  Agent,  250. 
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of  the  liabilities  between  the  parties,  it  is  quite  clear 
that  the  defendants  did  agree  to  make  the  transfer  of 
these  shares.     To  enable  them   to  enter  into  such  a 
contract,  it  was  not  essential   that  they  should  be  the 
registered  proprietors.     It  was  perfectly  practicable  for 
them  to  procure  a  transfer  to  be  made,  although  tliey 
themselves   might   not   be   the   actual   owners  of  the 
shares.     I  also  think  the  issue  on  the  dispensation  with 
a  tender  of  a  special  instrument  of  transfer,  was  pro- 
perly found  for  the  plaintiff.     By  handing  him  over  to 
Blankfort!^  the  principal,  the  defendants,  in  effect,  say— 
*'  Blankford  is  the  only  person  who  is  bound  to  make 
the  transfer :  it  is  useless  to  come  to  us  with  it."   Their 
conduct  amounted  to  a  clear  dispensation. 


Cresswell,  J.,  concurred. 


Rule  refused 


June  7' 


John  Robert  Hargrave,  an  Infant,  by  Mary 
Hargrave,  Widow,  his  Mother  and  next 
Friend,  v.  William  Josceline  Hargrave. 


AcommiMiou   nPHIS  was  an  issue  directed  by  Lord  LangdaU^^* 

having  been       -*•     jj     j^  ^      whether  the  plaintiff  was  the  child  of 

granted  by  yr 

the  court  of     one  John  Hargrave, 

Chancery,  for 

the  examina-        F*  Pulling,  on  behalf  of  the  plaintiff,  moved  for  l 

tion  upon  m-    ^^^^  callinff  upon  the  defendant  to  shew  cause  why  ibe 

terrogatones,  ^     ,       ,  ,  ,  im 

of  a  witness      plaintiff   should  not    be    at   liberty  to   cross-examine 

vivd  voce,  on  oath,  before  the  commissioners,  on  the 

commission  directed  to  be  issued  by  an  order  of  the 

Master  of  the  Rolls  made  on  the    1st  of  Decaiefy 
fused  to  vary 

the  tenns  of  that  commission,  by  empowering  the  plaintiff  to  crou-^iMxax 
the  wiUiess  under  it,  vivd  voce^  or  to  issue  another  comminioD  for  that  parpoir* 


for  the  de- 
fendants in 
an  issue, — 
this  court  re- 
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1846)  Betsy  Head  Tune,  a  witness  on  the  part  of  the 
defendant,  residing  at  Boulogne ;  such  cross-examina* 
don  to  take  place  at  the  same  time  and  place  with  the 
exunination  under  the  said  commission ;  and  why  the 
erois^samination  and  answers  should  not  be  reduced 
into  writing,  and  returned  with  the  commission ;  or, 
why  a  commission  should  not  issue  out  of  this  court, 
for  the  cross-examination  of  the  said  Betsy  Head  Tune^ 
sndi  cross-examination  to  take  place  at  the  time  and 
place  of  executing  the  said  commission  out  of  Chan«» 
eery;  and  why  the  defendant's  attorney  should  not, 
within  four  days  previous  to  the  execution  of  the  com- 
nitsioD,  furnish  the  plaintifPs  attorney  with  a  copy  of 
the  interrogatories  to  be  administered  to  the  said  Betsy 
Head  Tune  on  the  part  of  the  defendant. 

Themodon  was  founded  upon  an  affidavit,  which  stated 
that,  by  a  decree  made  by  the  Master  of  the  Rolls,  on 
the  22nd  of  July,  1844,  in  a  suit  wherein  the  above- 
named  John  Robert  Hargrove^  an  infant,  by  his  mother 
^  next  friend,  is  plaintiff,  and  William  Josceline  Har^ 
iWe  and  others  are  defendants,  his  lordship  ordered 
that  the  parties  should  proceed  to  a  trial  at  law  in  this 
^rt,  in  Middlesex,  after  the  then  next  Michaelmas 
term,  before  a  special  jury,  upon  the  following  issue, 
^iz.  whether  the  plaintiff  is  the  child  of  John  Hargrave 
tQ  the  pleadings  of  the  said  suit  in  Chancery,  named ; 
that,  in  Michaelmas  term,  1845,  the  defendant  obtained 
^  rule  for  a  commission  to  issue  out  of  this  court,  for 
the  examination  de  bene  esscj  vivd  voce,  of  Betsy  Head 
^Me  and  Franks  Daudenthum,  witnesses  on  the  be- 
Wf  of  the  defendant  WiUiam  Josceline  Hargrave,  and 
tiiy  other  witnesses  on  the  part  of  the  said  defendant 
^ho  might  be  resident  either  at  Calais  or  Boulogne,  in 
be  kingdom  of  France,  with  liberty  for  the  plaintiff  to 
Kvn-examine  the  said  witnesses  respectively  (a) ,  that 

(a)  This  rule  was  made  hy  eontenU 

VOL,  IT.— C.  B.  U  U 


1847. 

Haboratb 
Habobavx. 


(WO  TRINITY  TERM, 

1847;        a  commission  issued,  pursuant  to  suth  rule,  oot  of  tUf 

'  court,  and  the  said  Franfois  DauieiUkum  and  CUntae 

Haroravii     i^jg  ^jpg  ^gj,g  examined  on  the  part  of  tlie  defeodafltt 

Harorate.    a"^  cross-examined  on  the  part  of  the  plaintiff,  bvtiba 

said  Bet^  Head  Ttm^.(who  is  an  EngtiahvoiBiii)  «ii 

present  at  the  H6t€l  des  Bains^  at  Bandcgne  wSanaU^ 

where  the.  said  commission  was  executed,  but  dediarf 

or  refused  to  be  examined ;  that  the  said  issiie  was  tried 

before  Tindalj  C«  J^  and  a  special  jory,  at  the  sittngi 

arter  Hilary  term,  1846,  and  a  verdict  foand  tot  the 

plaintiff;  that,  by  an  order  of  the  Master  of  the  RolK 

dated  the  1st  of  December  last,  npcm  the  appUortkNi  if 

the  defendant,  it  was  ordered  that  the  parties  ihsaM 

proceed  to  a  new  trial  of  the  said  iasae^  at  the  fli* 

tings  after  this  present  Trinity  term,  and  that  the  4^ 

fendant  William  Josceline  Hargrove  should  be  at  IHierty 

to  sue  out  a  commission  for  the  examinatioD  of  Bitf 

Head  Tune^  now  residing  at  Bcudogne  aforesaid,-* the 

depositions  of  the  said  witness,  and  also  tfie  depo»- 

tions  of  Francois  Daudenthum  and  Claudine  Iknlm^ 

thum^  taken  under  the  said  commission  issued  bjthe 

court  of  Common  Pleas,  and  read  on  the  former  trid 

of  the  said  issue,  to  be  read  as  evidenoe  on  behalf  if 

the  defendant  William  Jo$celine  Hargravef  on  the  oar 

trial  of  the  said  issue ;  that  an  application  on  behalf  if 

the  plaintiff  had  since  been  made  to  the  Master  of  Ae 

Rolls,  for  liberty  to  the  plaintiff  to  cross-examiDi^  mt 

voce^  the  said  Betsy  Head  Tune^  under  the  said  eomnit- 

sion ;  that  his  lordship  expressed  a  wish  to  grant 'the 

application,  but  stated  that  he  could  not  do  so  withsil 

speaking  to  the  Lord  Chancellor  on  the  subject,  the  raki 

of  the  court  of  Chancery  not  extending  to  vhi  vm 

examinations,  but  only  to  examinations  on  written  hh 

terrogatories ;  that  his  lordship,  upon  refusnig  the  if* 

plication,  stated  that  he  had  had  an  intenriew  with  Ai 

Lord  Chancellor  on  the  subject,  and  that  his  lonbhip 
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refuted,  with  him,  that  he  could  not  make  the  order 
asked  for,  in  a  particular  case ;  that  a  summons  was 
Uken  out  before  V.  Williams^  J.,  on  the  2nd  instant, 
to  shew  cause,  why  the  plaintiff  should  not  be  at  liberty 
to  cros8*ezamine^  xnvA  vocCf  on  oath,  before  the  com- 
missioner or  commissioners  to  be  named  in  the  com- 
nission  directed  to  be  issued  by  an  order  of  the 
Uttter  of  the  Rolls,  dated,  &c,  Betsy  Head  Tme,  a 
witness  on  the  part  of  the  defendant,  residing  at  Boulqgnef 
ont  of  the  jurisdiction  of  this  court, — such  cross-ex- 
imination  to  take  place  at  the  same  time  and  place 
witii  the  examination  under  the  said  commission ;  and 
why  the  cross-examination  should  not  be  reduced 
into  writing,  and  returned  with  the  commission ;  that, 
upon  the  hearing  of  this  summons  on  the  4th  instant, 
F.  11^€tmSf  J.,  refused  to  make  any  order  at  cham- 
bers, but  considered  it  a  fit  application  for  the  court ; 
thit  the  deponent  bad  heard,  and  believed,  that  the  said 
Betuf  Head  T\me^  during  the  life-time  of  John  Hargrove^ 
tlie  father  of  the  plaintiff,  lived  with  him  at  Boulogne  as 
his  wife,  and  bad  children  by  him,  and,  it  was  surmised, 
TCold  be  examined  on  the  part  of  the  defendant  to 
cndeaTonr  to  prove  non-access  between  the  said  John 
Bargrave  and  his  wife,  the  plaintiff's  mother,  within 
tk  time  during  which,  according  to  the  law  of  nature, 
the  said  plaintiff  must  have  been  begotten ;  and  that 
tlwrefiMre  the  deponent  was  advised,  and  believed,— 
Msidering  the  evidence  likely  to  be  given  by  the  wit- 
ncss,-~that  her  cross-examination,  vivd  voce,  was  most 
important  to  the  plaintiff's  case,  and  that  it  was  im- 
ptacticable  to  prepare  such  written  interrogatories  for 
her  cross-examination,  as  would  be  at  all  satisfactory, 
^  lead  to  a  fiiU  and  fair  investigation  of  the  case. 
[tFUdtf  CL  J.  All  motions  relative  to  the  course  of 
proceeding  in  the  issue,  should  be  made  in  the  court  by 
the  issue  is  directed.    This  application  should 

u  u  2 
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have  been  made  to  the  Master  of  the  Rolls,  (a)  It  would 
be  very  inconvenient  to  take  examinations  under  a  com-* 
mission   which   the  court  has   no   authority  to  issue. 
The  power  given  to  the  courts  by  the  4th  section  of 
the  1  IV.  4f.  c.  22.  (&),  is  expressly  limited  to  the  issuing 
of  commissions   in  actions  depending  in  such  coiwrt$.'\ 
The  case  of  Bourdeaux  v.   R(/we{c)   shews   that  thtt 
application  is  properly  made  to  this  court.     The  court 
of  Chancery  and  this  court  have  a  concurrent  juris<» 
diction  in  the  matter,  {d)    IfVildef  C.  J.     Tliere  is  an 
insuperable  difficulty  in  our  interfering  with  a  com* 
mission   out  of  Chancery.]       That  difficulty,  at  aU 
events,  does  not  apply  to  the  latter  branch  of  the  pro- 
posed rule,  which  prays  for  the  issuing  of  a  separate 
commission.    IMaute,  J.  A  commission  to  cross-exainioe 
witnesses,  is  somewhat  new.]  Although  the  usual  course 
is,  to  order  the  examination  upon  written  interrogi* 
tories,  a  power  is  frequently  added^  to  enable  the  op* 
posite  party  to  cross-examine  the  witnesses  vivdvoce: 


(a)  Fide  mprd,  650,  651. 

(6)  It  enacts,  ^^  that  it  shall 
be  lawful  to  and  for  each  of 
the  said  courts  at  Westminster 
(t.  e.  any  of  His  Majesty's 
courts  of  law  at  Westmineter), 
and  also  the  court  of  Common 
Pleas  of  the  county  palatine  of 
Lancaster^  and  the  court  of 
Pleas  of  the  county  palatine  of 
Durham,  and  the  several  judges 
thereof^  in  every  action  depend- 
ing in  such  court  (post,  654t,  n.), 
upon  the  application  of  any  of 
the  parties  to  such  suit,  to  order 
the  examination  on  oath,  upon 
interrogatories  or  otherwise,  be- 
fore the  master  or  prothonotary 
of  the  said  court,  or  other  per- 
son or  persons  to  be  named  in 
such  order,  of  any  witnesses 
within  the  jurisdiction  of  the 
court  where  the  action  shall  be 


depending ;  or  to  order  a  eoB« 
mission  to  issue  for  the  ex* 
amination  of  witoesies  on  oitk, 
at  any  place  or  places  out  of 
such  jurisdiction,  by  interrop* 
tories  or  otherwise ;  and,  by  die 
same  or  any  subaeqnent  oider 
or  orders,  to  give  idl  sadi  di- 
rections touching  the  tine^ 
place,  and  manner  of  indi  es- 
amination>  as  well  within  the 
jurisdiction  of  the  court  where- 
in the  action  diall  be  depeodiait 
as  without,  and  all  other  nat- 
ters  and  circumstances eooneded 

with  such  examinations,  as  naf 
appear  reaaonaUe  and  just" 

(c)  I  N.  C.  721.,  S-C., 
by  its  true  name  of  Bour^mf* 
Row,  1  SeoU,  608.,  1  Hs^ 
93. 

((f)  Vide  post,  654  (<> 
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Dueketl  v.  WtUiam{a\  Pole  v.  Rogers,  (b)  IfVilde,  C.  J. 
That  is  for  the  regulation  of  a  proceeding  emanating 
from  this  court*  But,  did  you  ever  know  an  instance 
of  a  commission  issued  out  of  one  court  to  cross- 
examine  witnesses  who  are  examined  under  a  commis- 
sion granted  by  another  court?]  There  is  nothing  in- 
equitable in  such  a  course. 


1847. 

Hargrave 
Harobave. 


Wilde,  C.  J*     I  am  of  opinion  that  we  have  no 
authority  to  grant  that  which  is  asked  for.     This  is 
an  issue  out  of  Chancery,  for  the  purpose  of  obtaining 
the  opinion  of  a  jury  as  to  the  legitimacy  of  the  plaintiff. 
If  any  circumstances  should  arise  to  render  a  revision 
of  their  verdict  necessary,  it  is  to  the  court  of  Chancery 
alone  that  the  application  must  be  made.     This  court 
acts  altogether  in  aid  of  the  court  of  equity,  in  the 
nuitter.    The  case  of  Bourdeaux  v.  Howe  is  no  authority 
for  this  motion.    The  court  of  Chancery  possesses  more 
than  the  ordinary  means  of  exercising  a  discretion  on 
the  subject.     It  appears,  that  on  the  former  occasion, 
a  commission  issued  out  of  this  court  for  the  examina- 
tion of  this  particular  witness,  amongst  others;  and 
that  one  of  the  terms  of  that  commission  was,  that  the 
cross-examination  should  be  vivA  voce.     The  witness 
at  that  time  declined  to  be  examined.   A  verdict  having 
been  found  for  the  plaintiiF,  the  Master  of  the  Rolls, 
not  deeming  it  satisfactory,  directed  a  new  trial.     If  he 
bad  thought  it  more  expedient  that  a  commission  should 
be  issued  by  this  court,  as  before,  it  is  but  reasonable 
to  suppose  that  he  would  have  directed  an  application 
to  be  made  here.    Instead,  however,  of  doing  that,  he 
bimself  grants  a  commission  for  the  examination  of 
tliia  identical  witness.    The  court  of  equity  having  thus 


(a)  1  Tyrvh.  502.,  1 C.  ^J. 
510.,  1  DomL  P.  C  291* 


(6)  3  AT.  C.  780.,   4  ScoH, 
479. 
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exercised  its  discretion,  we  are  called  upon  to  dter  or 
control  the  terms  of  the  commission  so  issued.  It 
seems  to  me,  that,  that  court  having  in  the  very  case,— 
and  its  authority  to  do  so  is  not  denied, — issued  a 
commission  for  the  examination  of  the  very  witness,  tod 
having  expressly  refused  to  compel  the  defendiotsto 
consent  to  the  introduction  of  the  special  termt  now 
suggested,  but  having  thought  fit  to  grant  the  commii- 
sion  with  the  ordinary  powers  only,  it  would  be  an  in- 
correct and  unwarrantable  proceeding  on  the  part  of 
this  court,  either  to  vary  the  terms  of  the  commissioo 
so  issued,  or  to  grant  another.  And  it  appears  alio 
that  it  would  be  utterly  useless ;  the  par^  having  al- 
ready refused  to  be  examined  at  all.  It  is  enoogh, 
however,  to  say,  that,  if  we  acceded  to  this  applicatioii, 
we  should  be  most  improperly  interfering  widi  a  pro* 
ceeding  of  another  court. 


CoLTMAN,  J.  I  also  think,  that,  the  court  of  eqm^ 
having  already  granted  a  commission  for  the  examin- 
tion  of  the  particular  witness,  we  have  no  antbority  to 
interfere  with  it  by  granting  a  second  commission  ftr 
the  same  purpose. 


The  rest  of  the  court  concurring, 


Rule  refused,  (a) 


(a)  Upon  an  issue  joined  in 
Chancery^  upon  pleadings  in  the 
petty-bag  office^  and  sent  into 
the  court  of  Common  Pleait^ 
by  writ  of  mittimuM,  for  trial, 
a  commission  to  examine  wit- 
nesses^ issuing  from  this  courts 
would  be  within  the  terms  of 
the  statute^  as  the  cause  would, 
upon  the  return  of  ihemitUmtiSf 
be  depending  here.  So,  in  B.  K., 


where  the  ianie  joined  la  da 
petty-bag  office,  is  ddiverad  Igr 
the  Chancellor,  prvfM  muMt 
to  the  juaticea  of  B.  R.  fir  triiL 
And  see  J9row  Abr.  tit.  Jmt 
dictum,  xfi.A'l;  /&.  tit.  Pirwa^ 
pi.  154;  76.  tit.  Vemnjkku, 
pL  29;  Be»  ▼.  Laird  Tk^ 
rough,  2  Bligh,  N.S.  147^  S.a 
1  Dow  A  CUirke,  178,  6 if.4 
G.  258,  n. 


J 
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RiCHABD  TucKEY,   Executor  of  John  Tuckey 

deceased,  v.  Hawkins. 


June  8* 


TIEBT  on  bond^  by  the  plaintiff  as  executor  of  the  In  an  action 

last  will  and  testament  of  John  Tuckey  deceased.       by  an  executor 
.  jf  upon  n  jjQjid 

•The  declaration  stated,  that,  in  the  life-time  of  John  given  to  his 
lid:^,  to  wit,  on  the  16th  of  September,  18U,   the  testator,  a 
defendant,   by  his  certain   writing  obligatory,   sealed  replication 
mth  his   seal,  —  profert,  —  became   held  and   firmly  traversing  a 
bound  to  the  said  John  Tuckey  in  the  sum  of  6000/.,  i^J!^^^*^^ 
lobe,  paid  to  the  said  John  Tuckey,  bis  certain  attorr  plea  to  have 
nqf,  &C.  2  yet  that  the  defendant,   although  often  re-  ^^^  ™*^«  ^ 
quested  so  to  do,  had  not  paid  the  said  sum  of  6000/.,  xo  have  been  a 
or  any   part  .thereof,  and  the  same   remained  wholly  co-executor 
doe  and  unpaid, —  to  the  damage  of  the  plaintiff,,  as  ^i  •  ^  y^  . 
ttecntor  as  aforesaid,  of  100/.  &c.  not  shewn  to 

The  defendant  pleaded— first,  non  est  factum.  ^  *^^^> — ®n 

Secondly,  that  the  said  John  Tuckey,  deceased,  in  that  die 
ud  by  his  last  will  and  testament,  named  and  appointed  plaintiff  has 
.one  Anthomf  Guy,  one  Richard  Tuckey  the  younger,  and  J^^jj^himwlf 
:the  plaintifl^  executors  thereof,  and  that,  after  the  death  as  surviving 
of  the  said  John  Tuckey,  deceased,  and  before  the  com-  <?xecutor, — 
MDoeroent  of  this  suit,  to  wit,  on  the  1st  of  March,  demurrer. 
UM^  the  said  A»  Guy,  R.  Tuckey  the  younger,  and  the       To  debt  on 

piudtiflL  duly  proved  the  said  last  will  and  testament,  ?  ^"^  ^^^' 
^    ^  ing  date  on 

?W  took  upon  themselves  the  burthen  of  the  execution  a  day  more! 

than  twenty 

7^  before  the  commencement  of  the  action^  the  defendant  pleaded  that  the 

d^  and  cause  of  action  in  the  declaration  mentioned,  did  not  accrue  at  any 

^^  within  twenty  years  next  before  the  commencement  of  the  suit.     Replica- 

^^  that  the  debt  and  cause  of  action  did  so  accrue.     At  the  trials  the  bond  was 

Mdneed,  tad  appeared  to  be  a  post  obit  bond ;  and  it  was  proved  that  the  party 

^'tai  wboee  death  the  sum  secured  was  made  payable^  died  within  twenty  years  : 

^^  Hdd,  that  the  plaintiff  was  entitled  to  the  verdicU 

SeWibk,  that  the  replioation  would  have  been  bad  on  special  demurrer. 
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thereof;  that,  afterwards,  and  before  the  commenoeiiient 
of  this  suit,  to  wit,  on  the  20th  of  May^  IS^Sf  the  said 
A.  Guy  and  the  said  R.  Tuckey  the  younger  died,  leaving 
the  plaintiff  them  surviving;  and  that  the  plaintiff  then 
became  and  was,  and  from  thenceforth  bad  been,  an^ 
still  was,  surviving  executor  of  the  last  will  and  testameikit 
of  the  said  John  Tuckey^  deceased;  without  this,  th%t 
the  plaintiff  had  been  or  was  executor  of  the  said  last 
will  and  testament  of  the  said  John  Tuckey^  deceased, 
in  manner  and  form  as  the  plaintiff  had  above,  in  b» 
said  declaration,  alleged  —  concluding  to  the  country. 

Thirdly,  that  the  said  John  Tuckey;  deceased,  in  and 
by  his  said  last  will  and  testament,  named  and  appointed 
one  A.  Guy^  one  R.  Tuckey  the  younger,  and  the  plain- 
tiff, executors  thereof, — which  said  AL  Giof^  IL  Tkkjf 
the  younger,  and  the  plaintiff,  duly  proved  the  said  last 
will  and  testament,  and  took  upon  themselves  the  bo^ 
then  of  the  execution  thereof;  that,  after  the  death  of 
the  said  John  Tuckey^  deceased,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  the  5th  of  Jprilf 
1844,  the  defendant  paid  to  the  said  A.Guy^  and  the 
said  A,  Gty  then  accepted  and  received  of  and  from  the 
defendant,  divers  sums  of  money,  in  the  whole  amoont- 
ing  to  a  large  sum  of  money,  to  wit,  the  sum  otlOM^ 
in  full  satisfaction  and  discharge  of  the  debt  and  cause 
of  action  in  the  declaration  mentioned  —  verification. 

Fourthly,  that  the  debt  and  cause  of  action  in  the  de" 
claration  mentioned^  did  not  accrue  at  any  time  «f/tei 
twenty  years  next  before  the  commencement  f^  this  mil 
wherefore  the  defendant  prayed  judgment,  if  the  plaiotiff 
ought  to  have  or  maintain  his  aforesaid  action  thereof 
against  him* 

The  plaintiff  joined  issue  on  the  first  and  second 
pleas ;  and  replied  to  the  third  by  traversing  the  alleged 
payment  to  Guy^  concluding  to  the  country,  and  adding 
the  similiter;  and  to  the  fourth,  replied  that  the  dddesd 
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tmue  of  action  in  the  declaratioti  mentioned^  did  acane 
within  twenty  years  next  before  the  commencement  of  this 
mitf  concluding  to  the  country,  and  adding  the  similiter. 
The  defendant  struck  out  the  similiter  to  the  replica- 
tion to  the  third  plea,  and  demurred  specially  thereto, 
assigning  for  causes  — that  the  replication  was  dubious, 
uncertain,  and    calculated  to  embarrass  and  perplex, 
inaimuch  as  it  did  not  thereby  appear,  nor  could  the 
defendant  tell,  whetlier  the  plaintiff,  in  and  by  his  said 
replication,  intended  to  put  in  issue  the  fact  of  payment 
to  Gtg^  being  joint-executor  with  the  said  iZ.  Tuckey 
the  younger  and  the  plaintiff,  or  whether  the  plaintiff, 
in  and  by  his  said  replication,  intended  to  put  in  issue 
tbe  (act  of  payment,  and  also  the  fact  of  Gwf  being  such 
executor  as  in  the  said  third  plea  alleged ;  tliat  the  said 
replication  was  capable  of  several  and  different  con- 
stroctionSf  viz*  that  the  defendant  did  not  pay  Guy^ 
being  joint  executor  with  the  said  R.  Tuckey  the  younger 
and  the  plaintiff,  — that  the  defendant  did  not  pay  Guy^ 
bang  an  executor  of  the  said  John  Tuckey^  deceased,  — 
that  neither  the  defendant  paid  Gty  as  executor^  nor 
was  Guy  executor;  that  the  replication  indirectly  and 
arguroentatively  put  in  issue  the  fact  of  the  death  of  the 
said  Jbhn  Tuckey^  deceased,  and  also  the  time  of  the 
death  of  the  said  John  Tuchey^  deceased ;  and  that  the 
replication  was,  in  other  respects,  uncertain,  informal, 
and  insufficient. 

The  plaintiff's  attorney  thereupon  took  out  a  sum- 
mons to  set  aside  the  demurrer  as  frivolous  and  irre- 
gular* At  the  hearing  of  this  summons,  before  the 
lord  chief  baron,  on  the  12th  of  August^  ISiG,  it  was 
urged,  on  the  part  of  the  defendant,  in  addition  to  the 
causes  of  demurrer  specially  assigned,  that  it  appeared 
oa  the  iace  of  the  record,  that  the  right  of  action  in 
respect  of  the  bond,  had  vested  in  two  other  persons 
jotntlj  with  the  plaintiff,  and  that  the  plaintiff  could  not 
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sue  alone  in  respect  thereof.  The  lord  chief  baron  made 
an  order  ^*  that  the  demurrer  to  the  replication  to  the 
defendant's  third  plea,  be  set  aside,  with  coats,  as  fri- 
volous and  irregular,  and  that  the  issue  and  notice  ct 
trial  delivered  herein,  stand;  the  defendant  to  be  at 
liberty  to  apply  next  term  to  set  aside  the  order,  if 
necessary,  but  without  prejudice  to  the  plaintiff's  ap^ 
plying  for  speedy  execution  at  the  trial." 

The  canse  was  tried  before  Cresswell^  J.,  at  the  last 
Liverpool  assizes.    The  bond,  which  bore  date  the  16th 
of  September^  1814,  was  in  the  ordinary  form,  and  coo* 
tained  the  following  condition :  -—  *^  The  condition  of 
this  obligation  is  such,  that,  if  the  above-boanden  G, 
Hawkinsy  his  heirs,  &C.,  shall  and  do  well  and  tmijr 
poy  or  cause  to  be  paid  unto  the  above-named  Jeh 
Tiiclcei/j  his  executors,  &c.,  the  sum  of  SOOO/.  of,  ftc^ 
within  the  space  of  six  Calendar  months  after  the  doth 
of  Elizabeth  Brantkaoayij  without  fraud  or  further  dehf) 
then  this  obligation  to  be  void  and  of  none  effect,  or  die 
to  remain  in  full  force  and  virtue.^ 

Evidence  was  given  that  Mrs.  Branihnxnfi  had  &d 
within  twenty  years  next  before  the  commencement  of 
the  suit;  and  that  the  plaintiff  was  the  surviving  ex^ 
cutor  of  John  Tuckey. 

On  the  part  of  the  defendant,  it  was  contended,  tbat^ 
the  plaintiff  having  declared  upon  the  bond  as  a  dq;fe 
bill,  he  was  .concluded  by  the  issue  he  had  accepted, «Di 
could  hot,  upon  the  mere  production  of  the  bond,  insisti 
that,  inasmuch  as  it  conUiined  a  condition  (notappearilig 
upon  the  record)  which  was  not  broken  until  wttln 
twenty  years  of  the  commencement  of  the  snit,  therdbre 
the  cause  of  action  accrued  within  twenty  years. 

The  learned  judge,  however,  was  of  opinion  thattbe 
sum  mentioned  in  the  bond  was  debitum  in  praxnHi 
solvendum  injhluro;  and  that,  the  condition  being  sbevn 
to  have  been  broken  within  twenty  years,  the  fimrtli 
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ea  was  disproYecL    And,  no  evidence  being  offered 
sopport  of  the  third  plea,  he  directed  the  jury  to  find, 
merallyi  for  the  plaintiff.     Whereupon  a  verdict  was 
tamed  for  the  plaintiff,  upon  the  three  issues  joined. 

Mmrphfj  Seijt.,  in  Michaefmas  term  last,  moved  to 
seind  the  order  of  the  12th  of  Augusif  and  also  for  a 
tw  trial,  on  the  ground  of  misdirection.  Generally 
leaking,  no  ^ubt,  a  defendant  sued  under  drcum- 
■noes  like  the  present,  by  pleading  non  eU  faetum^ 
aives  the  objection  that  all  the  executors  are  not 
ined,  or  otherwise  disposed  of.  The  rule  is  thus  laid 
>wfi  in  the  notes  to  Cabell  v«  Vaughan  (a) :  <<  la 
i&oo&bg  execuiors^  they  ought  all  to  joiii — Brookes 
bridgment,  tit.  Executors^  pi.  88  {b) ;  though  some  be 
ithin  the  age  of  seventeen  years — Wentw.  95  (c) ;  Smith 
^JSntUh  {d) ;  or  have  not  proved  the  will  —  Brookes  v. 
^ruud{e)\  or  refused  before  the  ordinary  —  HensMh 
}mtm{g)'  But,  if  one  only  bring  an  action,  either  of 
bIi€  upon  bond,  or  assumpsit,  as  well  as  tort,  it  seems 
tiled  that  the  defendant  can  only  take  advantage  of  it 
f  ple^ng  in  abatement,  after  oyer  of  the  probate,  that 
te  Hiker  executor  mentioned  therein^  is  alive,  not  named.  If 
re  defendant  plead  the  general  issue,  he  is  too  late :  he 
Hmot  then  come  at  the  fact  of  there  being  another  exe- 
itot*/'  That  rule,  however,  does  not  apply  here ;  for^ 
me  having  been  taken  on  that  part  of  the  third  plea, 
hidk  allies  payment  to  one  of  three  executors,  it  is 
pparent,  on  the  fince  of  the  record,  that  there  are  execu- 
IH  not  joined,  who,  for  any  thing  that  appears,  may  yet 
5  liviog.    If  the  demurrer  was  arguable^  it  was  not  with- 

the  province  of  a  judge  at  chambers,  to  set  it  aside  as 


(a)  1  Wmi.  Saund.^  6th  edit. 
^1  k.  n.  (3). 

(i)  Citing  9  E'  •%  12>  14. ; 
Lt'the  Rferenee  should  have 
en  to  T.  9.^*  4,  fo.  12,  14. 


(c)  Wentw,  Executors,  95. 
{d)  Yelv.  130. 

(e)  lSalk.3.    And  see  Scott 
v« Briant,  6  N.6;  M.  381. 
{jg)  9  Co.  Bep^VJ.  a. 
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frivolous— Pi/ifv.  Holfnan{a)t  where  Alderson^  B^  says! 
*^  It  should  be  a  very  clear  proposition  indeed  that  is 
to  give  the  court  a  right  to  take  away  the  subjects  writ 
of  error."  iWildCf  C.  X,  What  authority  is  there  (x 
saying  that  the  plaintiff  must  describe  himself  as  sur^ 
vivifig  executor  ?  Maule^  J.  There  is  no  plea  in  abate<» 
nient.  The  plaintiff  says  he  is  executor ;  and  the  proo| 
is  that  lie  is  so.     There  is  nothing  in  the  objection.] 

The  learned  serjeant  further  submitted,  that,  in  order 
to  avail  himself  of  the  condition,  the  plaintiff  was  boancl 
to  shew  it  upon  the  record ;  and  that  **  the  debt  and 
cause  of  action"  pleaded  to,  was  that  which  appeared 
in  the  declaration.     He  cited  Sanders  v.  Coward,  [b) 

A  rule  nisi  having  been  granted  on  this  point, 

W.  H.  Watson  and  CUasby  shewed  cause.  This  being 
a  post  obit  bond,  there  was  no  necessity  to  asi^ 
breaches:  Mutray  v.  The  Earl  of  Stair (c).  The  oolj 
question  upon  the  fourth  issue  is,  —  when  did  the  cause 
of  action  accrue.  It  clearly  accrued  six  months  after 
the  death  of  Mrs.  Brantkwayt.  The  declaration  does 
not  necessarily  import  that  the  instrument  was  a  single 
bill  at  the  time  of  the  making  of  it :  it  did  not  become 
capable  of  being  declared  on  as  such,  until  the  condition 
was  broken.  The  plea  is  to  be  construed  as  alleging 
that  the  plaintiff  had  a  cause  of  action  upon  this  bondy 
more  than  twenty  years  before  the  commencement  of 
the  suit.  Unless  it  means  that,  it  is  insensible,  h 
Sandas  v.  Coward {b)^  a  plea,  —  after  oyer  of  the  boadj 
and  of  the  condition,  which  was  for  payment  of  money 
pursuant  to  a  covenant  in  an  indenture  of  the  same  date^ 
and  for  performance  of  the  covenants  in  that  indoitur^ 
—  alleging  that  the  cause  of  action  in  the  declaration  men* 
tionedf  did  not  accrue  within  twenty  years  next  before  the 


(a)  9^'^W.76\. 


(c)  2B.  4  a  82.,  32X4Aie«8. 
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immencement  of  the  suit^  was  held  bad  on  special  de- 
urrer,  on  the  ground  that  it  did  not  appear  whether  the 
^fisndant  was  pleading  to  the  cause  of  action  in  respect 
t.lie  demand  of  the  penahy  of  the  bond,  or  to  any  of 
e  causes  of  action  arising  on  breaches  of  the  condition. 
'X'he  action,  no  doubt,''  says  Pollock^  C.  B.,  in  deli- 
rring  the  judgment  of  the  court,  **  is  brought  for  the 
covery  of  the  penalty  of  the  bond ;  and,  in  one  sense, 
siiay  be  said  that  the  penalty  is  the  *  cause  of  action  */ 
i^itt.  it  is  which  the  plaintiff  recovers;  and,  having  ob- 
i*^iied  a  verdict  on  one  breach,  the  judgment  would  be 
^t  the  penalty,  and  execution  would  be  taken  out  for 
the  damages  on  that  breach,  the  judgment  standing  as 
^  security:    but  the  cause  of  action  also,  in  another 
Sense,  is,  the  breach  or  breaches  of  the  condition  of  the 
bond*     Now,  it  certainly  is  left  doubtful  what  the  de- 
Rmdant  meant  by  saying  that  i/ie  cause  of  action  in  the 
iedaration  mentioned  did  not  accrue  at  any  time  within 
wenty  years  next  before  the  commencement  of  the  suit 
if  the  action  was  brought  for  the  breach  of  non-payment 
inljr>  that  miglit  be  so ;  but  the  defendant  has  no  right 
o  limit  the  plaintiif  to  a  single  breach  :  the  action  may 
le  brought  for  any  number  of  breaches.     It  appears  to 
1%  therefore,  that  the  plea  ought  to  have  shewn  dis- 
inctly*  that  the  defendant's  allegation  was  that  there 
umI  been  no  breach  of  the  condition  of  the  bond  within 
wenty  years  next  before  the  commencement  of  the  suit. 
rhat  not  being  stated  distinctly,  and   the  ambiguity 
iduig  pointed  out  as  cause  of  demurrer,  we  are  of  opi- 
lion  that  the  plea  cannot  be  sustained.''    All  that  was 
here  laid  down,  is,  that  the  cause  of  action  is,  the  breach 
if  the  condition,  {a)     The  plea  having  been  amended, 
lod  again  demurred  to,  that  case  came  again  before  the 
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(a)  Bat  it  appears  to  rank  nonpayment  of  the  penalty  with 
of  the  condition. 
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court  (a)  By  tue  amended  plea,  the  defendaot^— tfer 
setting  out  the  bond  and  condition  npon  oyer, — pteided» 
that  no  cause  of  action  in  respect  of  the  said  writing  ok* 
h'gatory,  by  reason  of  any  breach  of  the  said  cooditinif 
or  of  the  covenants,  &c^  in  the  indenture  oontaioed,  hid 
occurred  at  any  time  ivithin  twenty  years  next  htba 
the  commencement  of  the  suit:  and  the  coart  bdd  fhtk 
the  plea  was  bad,  —  first,  for  not  setting  out  the  indciH 
ture^  as  it  might  contain  impossible  covenants^  in  whidi 
case  the  bond  would  be  single,  and  the  plea  to  the 
breaches  only,  would  be  bad, —  secondly,  in  not  pnN 
perly  confessing  a  breach  of  the  condition*  Parhf  &, 
in  giving  the  judgment  of  the  court,  suggested  ^nt  the 
proper  form  would  have  been,  to  set  out  the  indcntBre^ 
to  aver  performance  of  all  that  was  performed  withii 
twenty  years,  and  to  admit  the  breaches  beyond  thi 
time,  and  to  those  breaches  to  plead  the  statute  of  limil* 
ations.  IMauIe^  3.  The  plaintiff  might  have  set  out  thi 
bond  and  the  condition,  and  alleged  that  Mrs.  Awitfwgi 
died  within  twenty  years  next  before  the  oouudcbco* 
ment  of  the  suit]  That  would  have  been  cootiarjr  H 
the  common  form  of  pleading.  The  defendant  migk 
have  set  out  the  condition  upon  oyer,  and  then  he  niDil» 
to  make  his  plea  good,  have  averred  that  Mrs.  JBrmd* 
wayt  died  more  than  twenty  years  before  the  oooimeo» 
ment  of  the  suit  [CMmanf  J.  The  defendant  migk 
have  demurred  to  the  replication  to  the  fourth  pki* 
But,  the  question  is,  whether,  having  gone  to  the  jni)^ 
he  has  not  thrown  it  all  open.]  Whether  ornot tk 
cause  of  action  accrued  within  twenty  years,  must,  atal 
events,  be  question  of  fact,  for  the  jury. 


Httrlstone^  in  support  of  the  rule.  The  plaintiff  sboiU 
have  set  out  the  condition  either  in  the  declaration  or  io 


(a)  l&M.iiW.^H, 
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the  refilicatioQ :'  Blemet  v»  Appleby,  {a)  Having  elected 
to  treat  the  sum  roenUoned  in  the  bond,  as  a  debt  aiid 
cuse  of  action  existing  at  the  moment  of  the  execution 
of  the  instrument,  the  fourth  plea,  alleging  that  the  debt 
tad  cause  of  action  in  the  declaration  mentioned  did  not 
tecroe  at  any  time  within  twenty  years  next  before  the 
commencement  of  the  suit,  is  a  good  prim&  facie  answer 
to  the  action.  The  condition  is  no  part  of  the  contract; 
it  is  a  mere  defeasance.  Sanders  V.  Ccnjoard{b)  shews 
that  the  penalty  of  the  bond,  and  the  breaches  of  con-* 
didon,  give  separate  causes  of  action;  and  that  the 
phintiff  has  his  election  to  declare  on  either,  or  to  as- 
iign  breaches  in  his  replication.  Where  a  defendant 
seeb  to  avail  himself  of  the  condition,  he  is  bound  to 
Mt  it  out,  and  discharge  himself  of  the  whole  obligation 
cootiined  ihet&xii,  Asibee  v.  Pidduck.(c)  The  same 
rale  most  apply  to  a  plaintiff.  The  bond  and  the  con* 
dition  are  different  instruments,  and  oyer  must  be  de- 
moded of  each  of  them,  to  entitle  the  defendant  to  oyer 
of €uh :  Cooi V.  iZmii^on  (c/) ;  \Wms.Satmd.9biii/{l\ 
ttd^  n. (2.);  Siepp.  Touchst.  371.  IWilde^  C.  J.  They 
*9  he  different  instruments :  but  here  the  execution  of 
die  one  is  the  execution  of  both.]  The  bond  is  complete 
^dthoat  the  condition.  The  plaintiff's  cause  of  action 
tt  eomplete  upon  the  bond  alone.  If  the  plaintiff  had 
*vbed  to  defeat  the  operation  of  the  statute  of  limita- 
''QiMi  8  &  4  ^4.  c.  42.  s.  3.,  he  should  have  set  out 
^  ocmdttion.  One  of  the  grounds  upon  which  the 
,PkB  was  held  bad  in  Sanders  v.  Coward  {e)^  was,  that, 
'iittoiuch  as  the  indenture  was  not  set  out,  the  court 
^oiM  not  see  that  the  covenants  were  capable  of  being 
P^rfimned.  So,  here,  if  the  plaintiff  had  set  out  the 
it  might  have  appeared  to  be  impossible  of 
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V. 
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(a)  ILutw.esO. 
(k)  13  M.  4  r.  65. 
(c)  lM^W.564f, 


(d)  6  Mod.  237. 
(«)  15  3f.4ir.48. 


WiLDE)  C  J.  This  IB  a  rute  to  set  a 
for  the  plaintiff  on  the  ground  of  misdii 
plaintilT  has  declared  upon  the  bond  as  ■  eo 
bond ;  to  which  the  defendant  has  pleaded^ 
and  cause  of  action  in  the  declaration  tnenti 
accrue  within  twentjr-  years  next  before  ih 
ment  of  the  suit ;  and  the  replication 
upon  that  allegation.  At  the  trial,  the  b 
production,  appeared  to  be  apost  obit  bon< 
proved  that  the  individual  upon  whose  d 
secured  hy  the  bond  became  pa^btct  ba<i 
twenty  years, — in  other  words,  that  the  ca 
ciHitrary  to  the  language  of  the  plea,  did 
twenty  years  next  before  the  comtnenceme 
The  learned  judge  being  called  upon  to  di 
the  evidence  sustained  the  plea,  directed  I 
the  bond  produced  wos  consistent  with 
on,  and,  coupled  with  the  other  evidence,  i 
plea.  I  am  of  opinion  that  that  direction 
and  consequently  that  this  rule  must  ht 
The  statute  of  limitations  involves  Tarioi 
which  are  nevertheless  well  recognised.  | 
the  statute  is  pleaded  to  an  action  on  a  bill 
a  subsequent  acknowledgment  of  the  deb 
years,  will  negative  tlie  plea,  thongb  the  b 
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fix  years  before  the  commencement  of  the  action)  and 
tbereFore  precisely  bears  out  the  language  of  the  plea. 
That  is  now  clearly  recognised  by  the  statute  9  G.  4« 
c.l4^  where  the  promise  is  in  writing.  The  statute 
3  &  4  fFm4f.  c.  42.  5. 3.  provides  that  all  actions  of  debt 
upon  any  bond  or  other  specialty  shall  be  brought 
within  twenty  years  after  the  cause  of  such  actions  or 
suits.  What  does  the  legislature  mean  by  the  ^'  cause 
of  action?''  The  object  of  the  statute  of  limitations  was, 
to  prevent  parties  from  being  harassed  by  stale  demands, 
brooght  forward  against  them  at  a  period  when  all  their 
witnesses  might  reasonably  be  presumed  to  be  dead^  and 
when  the  circumstance  of  the  plaintiffs'  having  lain  by 
io  long  without  challenging  them  to  make  payment, 
worded  (air  ground  for  presuming  that  the  debt  had 
been  paid.  The  legislature  has  thought  twenty  years  a 
Mvenient  period  beyond  which  the  obligor  in  a  bond 
<^t  to  be  relieved  from  the  necessity  of  preserving 
evidence  in  discharge  of  his  liability.  Bearing  in  mind, 
^hereibre^  that  the  sole  object  of  the  legislature  was, 
to  discharge  parties  from  demands  that  might  and 
<>tigbt  to  have  been  enforced  at  an  earlier  period,  we 
oa?e  plain  means  of  ascertaining  the  intention  with 
which  they  used  the  words  "cause  of  action,*' — that  is, 
^caase  of  action  capable  of  being  enforced.  We  must 
'ead  the  words  "  debt  and  cause  of  action  "  in  the  fourth 
plea,  in  the  same  sense  in  which  the  statute  makes  such 
t  plea  a  bar  to  the  action.  What,  then,  is  the  meaning 
^this  plea?  That  the  action  might  have  been  brought 
'^'ore  than  twenty  years  before  it  was  brought*  Apply 
">at  to  this  record,  and  see  how  it  sustains  the  objection 
^0  the  ruling.  It  is  a  well-recognised  mode  of  declaring 
^pon  a  bond  that  is  subject  to  a  condition,  as  well  before 
^s  since  the  statute,  to  declare  on  it  as  if  it  were  a  single 
bill;  and  there  are  prescribed  modes  by  which  either 
iMrty  may  bring  forward  the  condition,  as  the  interests 
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oF  either  may  require  it'  to  be  shewn.     In  dechuriog, 
therefore,  as  he  has  done  in  this  case,  the  plaintiff  is 
not  to  be  understood  absolutely  and  condosiTely  as 
declaring  upon  a  single  bill.    The  declaration  is  equally 
consistent  with  its  being  a  bond  with  a  condition.    As^ 
sumingy  however,  that  it  is  to  be  taken  conclusively 
upon  this  declaration,  to  have  been  a  single  bill,  any 
subsequent  pleading  shewing  the  instrument  to  be  other- 
wise than  a  single  bill,  would  be  a  departure.     The  de- 
claration charging  the  defendant  upon  a  single  bill,  and 
shewing  upon  the  face  of  it  an  instrument  more  thso 
twenty  years  old,  the  defendant  pleads  that  the  debt 
and  cause  of  action  did  not  accrue  at  any  time  withis 
twenty  years  next  before  the  commencemaot  of  die 
action.     Now,  inasmuch  as  the  non-ocommencement  (rf 
the  action  within  twenty  years  is  a  matter  which  die 
defendant  is  privileged  to  set  up  as  a  defence,  the  plain- 
tiff meets  that  by  replying  that  the  cause  of  action  JU 
accrue  within  twenty  years.     If  the  defendant's  eoo* 
struction  of  the  declaration  be  right,  the  repUcadon 
denies  a  matter  of  law  apparent  on  the  record  (a) ;  tod 
the  proper  course  for  the  defendant  was,  to  demur.   But) 
supposing  the  plea  to  mean  what  the  statute  means,  fix* 
that   the  plaintiff  might   have   sued   upon   the   bond 
more  than  twenty  years  before,  that  would  be  metter 
of  fact  as  well  as  matter  of  law :  and  the  plea  would  be 
well  met  by  the  replication,  the  effect  of  which  is,— 
the  bond,  though  with  a  condition,  has  become  single 
by  the  non-performance  of  the  condition ;  and  therefore 
I  so  declare  upon  it     The  truth  is,  that  the  pies  if 
framed  with  reference  to  the  well-known  mode  of  de- 


(a)  The  allegation  in  the 
declaration  that  the  bond  was 
made  in  181 6  would  have  been 
satisfied  by  proof  that  it  was 
made  in  1846.  The  time  is 
first  made  material  by  the  ne- 


gative allegation  in  the  pH 
which  allegation  it  wonld  be 
necessary  for  the  plaintiff  to 
traverse,  —  whether  the  bond 
was  single  or  was  sabject  to  i 
condition. 
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ig  upon  bonds.  When  the  parties  go  down  to 
it  appears  that  the  bond,  which  is  declared  on  in 
m  consistent  with  either  description  of  instrument, 
x>nd  with  a  condition ;  and  that  that  condition  wds 
broken  within  twenty  years.  It  seems  to  me,  there- 
that  the  plea  was  negatived,  and  that,  if  the  argument 
i  on  the  part  of  the  defendant,  was  well  founded,  it 
Id  have  led  to  a  different  course  of  pleading. 


1847. 

Tuounr 
Hawkins. 


OLTBf  AN,  J.  I  am  of  the  same  opinion.  The  evi- 
e  was  properly  received  at  the  trial,  and  warranted 
psrdict.  The  intention  of  the  statute  was,  that  the 
1  should  not  be  barred,  if  the  plaintiff*  could  shew  a 
6  of  action  accruing  within  twenty  years  next  before 
commencement  of  the  suit.  The  cause  of  action 
t,  undoubtedly,  be  referred  to  the  bond.  And  it 
lared  upon  the  evidence  that  there  was  a  cause  of 
m  accruing  in  respect  of  the  bond  within  twenty 
8.  This  construction  puts  the  defendant  under  no 
of  difficulty.  He  might,  if  he  had  a  good  defence 
!r  the  statute,  have  craved  oyer  of  the  bond  and 
lition,  and  pleaded  to  it.  He  has  not,  however,  at- 
)ted  to  do  that.  I  am  rather  disposed  to  agree 
Mr.  HurlstofiCf  that  the  plaintiff*  might,  in  his  repli- 
)D,  have  set  out  the  condition,  and  averred  a  breach 
;  within  the  twenty  years.  And,  possibly,  the  re- 
gion, as  it  now  stands,  was  open  to  a  special  de- 
rer;  because  it  is  rather  to  be  inferred,  from  the 
)e  of  the  declaration,  that  the  twenty  years  ought  to 
from  the  date  of  the  bond,  (a)  However  that  might 
it  is  quite  clear  that  the  defendant  has  passed  by  the 
)er  time  for  availing  himself  of  that,  and  has  chosen 


)  The  date^  though  primd 
eridence  of  the  day  of  ex- 
m,  appears  to  he  otherwise 
lid  only  for  the  purpose 


of  identification.  AVliere  a  hond 
dated  in  January,  is  executed 
in  March,  the  twenty  years  will 
expire  in  March, 
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to  put  the  whole  before  the  jury.    Upon  the  evidence  it 
is  clear  that  there  was  a  breach  within  twenty  years,  (tf) 

V.  Williams,  J.  I  am  of  the  same  opinion.  The 
plaintiff  went  down  to  nisi  prius  to  prove,  and  did 
prove,  that  the  cause  of  action  in  respect  of  which  be 
was  suing,  did  accrue  within  twenty  years. 

Cresswell,  J.  I  continue  to  entertain  the  opinion  I 
expressed  at  the  trial.  According  to  Mr.  Hurbioii^s 
argument,  the  declaration  is  consistent  with  the  bond 
being  a  bond  with  a  condition ;  otherwise,  the  replici* 
tion  could  not  have  been  in  the  form  suggested.  Having 
joined  issue  on  the  replication,  in  its  general  fomii  die 
defendant  has  waived  any  objection  that  might  have 
been  open  to  him,  had  he  taken  a  different  course. 

Rule  discharged. 


(a)  From  the  evidence,  it 
might  also  be  inferred  that 
there  had  been  no  earlier  breach. 
Where  there  are  breaches  be- 


yond and  within  the  tientj 
years^  the  statute  will,  itiieoa- 
ceived,  run  from  the  day  « 
which  the  first  bretdi  ooeoitd* 


June  8. 

The  testator 
devised  all  his 
real  and  per- 
sonal estate 
to  trustees, 
upon  trust  to 
sell,  and, 


F.  M.  Young  v.  Grove. 


Tr\EBT,  for  money  had  and  received,  and  money  fouw 
due  upon  an  account  stated.  Plea,  never  indebiei 
At  the  trial,  before  Erle^  J.,  at  the  last  sumintf 
assizes  for  DevoUy  the  plaintiff  claimed,  as  brother  tw 
heir  of  C.  M.  Young,  a  sum  of  SO/.,  the  rent  of  Un* 
after  payment  received  by  the  defendant,  as  surviving  devisee  in  trus^» 
legacies  to  ^"^  executor,  under  the  will  of  C.  M.  Yoimg>  0^ 
invest  the 

residue  of  the  moneys,  and  to  stand  possessed  thereof  in  trust  to  pay  the  la*** 
proceeds  to  the  testator's  widow  for  her  life ;  and,  after  her  death,  as  tt>  •** 
third,  to  certain  charitable  uses :  —  Held,  that,  at  all  events,  the  devise  to  ^ 
trustees  was  valid  during;  the  lifetime  of  the  widow. 
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^don  produced  a  lease,  by  indenture,  of  part  of  the 
8  of  C  M.  Youngf  made  to  hjm  by  C.  M.  Youngs 
proved  that  the  defendant  had  demanded  and  re- 
sd  the  rent  reserved  upon  that  lease  accruing  since 
death  of  C  M.  Youngs  It  was  objected,  oi>  the 
of  the  defendant,  that  it  was  not  competent  to  the 
itiflP  to  try  his  title  to  the  inheritance,  in  an  action 
noney  had  and  received.  It  was  answered,  on  the 
of  the  plaintiff,  that  the  rule  of  law,  that  the  title 
md  cannot  be  tried  in  an  action  for  money  had  and 
ived,  applies  only  to  cases  in  which  the  law  has 
ided  a  more  direct  remedy,  and  not  to  a  case  where 
heir  is  seeking  to  obtain  the  rent  of  land  demised 
be  ancestor ;  that  the  heir,  having  no  right  to  the 
ession  during  the  term,  could  enforce  his  claim 
nst  the  defendant  only  by  taking  the  course  which 
ad  adopted.  The  learned  judge  having  overruled 
cbjection  (a),  the  will  was  put  in,  by  which  C  ilf. 
^  devised  and  bequeathed  his  real  and  personal 
.€  to  the  defendant  and  one  Puity  their  heirs,  &c., 
i  tmst  to  sell  and  convert  the  same  into  money, 
out  of  the  moneys  tj  arise  therefrom,  to  pay 
s  and  legacies  therein  mentioned,  and  to  invest 
residue  in  the  public  funds,  or  upon  real  se- 
y,  and  to  stand  {possessed  of  the  same  upon  trust 
>ay,  out  of  the  annual  proceeds,  a  certain  annuity 
tie  testator's  mother  for  life,  and,  subject  thereto, 
I  trust  to  pay  the  rest,  residue  and  remainder 
uch  annual  proceeds,  to  his  wife  for  life,  and, 
*  her  death,  upon  trust  equally  to  divide  and  ap- 
ioQ  the  said  funds  and  securities  ipto  three  equal 
s.  After  disposing  of  two  of  these  third  parts, 
Jie  benefit  of  the  children  of  the  attorney  who  pre- 

)  And  see  Arriiy,  Stukely^  Mylne,  117*  Sed  vide  Cunning^ 
fod,  260.  262. ;  Mony*  ham  v.  Latorentz^  1  Bao.  Abr* 
f  V.  Briitow,  2  RuiseU  Sf     tit.  AssumpHt^  (A). 
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pared  the  will,  and  of  the  surgeon  who  attended  the 
testator  in  his  last  illness  (a),  the  testator  proceeded— 
^^  and  the  last  third  part  I  hereby  direct  my  trustees  to 
pay  and  divide  equally  between  The  Devon-^ndrExder 
Hospital^   The  [Deqf'and'Dumb  InstittUiofi^    and  The 
Exeter  Dispensary^  to  the  use  of  the  said  respectife 
institutions."  {h)     By  a  codicil  the  testator  de?ised  to 
the  plaintiff  the  Hundred  of  Black  Torrington^  a  baie 
franchise  to  which  no  lands  or  rents  were  attached. 
The  widow  of  the  testator  is  still  living. 

On  behalf  of  the  plaintiff,  it  was  insisted,  that,  the 
devise,  being,  as  to  one  third  part,  within  the  prohibi- 
tion of  the  mortmain  act,  9  G.  2.  c.  36.  is.  1.  3.  (c),  vas 
altogether  void. 


(a)  Vide  Code  CiffU,  N0.9O9. 

(b)  These  bequests  had  been 
revoked  by  a  codicil^  which  the 
defendant,  for  some  cause  not 
disclosed,  did  not  put  in.  The 
action  was  really  brought  to 
prevent  the  heir  from  being 
disinherited  for  the  benefit  of 
strangers,  whom  the  testator 
had  never  seen. 

(c)  After  reciting  that  ''gifts 
or  aJienations  of  lands,  tene- 
ments, or  hereditaments  in 
mortmain,  are  prohibited  or  re- 
strained by  Magna  Charta,  and 
divers  other  wholesome  laws,  as 
pr^udicial  to  and  against  the 
common  utility ;  nevertheless, 
this  public  mischief  has  of  late 
greatly  increased,  by  many  large 
and  improvident  alienations  or 
dispositions  made  by  languish- 
ing or  dying  persons,  to  uses 
called  charitable  uses,  to  take 
place  after  their  deadi,  to  the 
disherison  of  their  lawful  heirs," 
—  for  remedy  thereof  *.  1., 
enacts,  "  that  no  manors,  lands, 
tenements,  rents,  advowsons,  or 
other  hereditaments,  cttapOreal 


or  incorporeal,  whatnerer,  nor 
any  sum  or  aums  of  moBeyi 
goods,   chattela,  stock  in  tk 
public    funds,     aecniitiei  ftr 
money,  or  any  other  peneail 
estate  whatsoever,  to  bt  Ul 
out  or  disposed  of  in  the  po^ 
chase  of  any  lands,  tenenenii^ 
or  hereditaments,  shall  be  giwif 
granted,    aliened,   limited,  R- 
leased,  transferred,  assigned,  ff 
appointed,  or  any  way  eoamjt^ 
or  settled,  to  or  upon  any  penn 
or   persons,  bodies  pditie  « 
corporate,  or  otherwise,  for  iif 
estate  or  interest  whatsorm, « 
any  ways  charged  or  ioeoB- 
bered  by  any  person  or  poii* 
whatsoever,  in  trust  or  flvAi 
benefit  of  any  charitabls  «M 
whatsoever ;  unless  sneh  ffft, 
conveyance,    appointment,  * 
settlement  of  any  mch  M 
tenements,    or    hereditaocnl^ 
sum  or  sums  of  money,  cr^ 
sonal  estate  (other  Aoui  lU* 
in  the  public  funds,)  be  isdke 
made  by  deed  indented,  ankd 
and  delivered,  in  die  pR«** 
of  two  or  mote  credibie  ^ 
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The  learned  judge,  however,  being  oF  opinion  that 
the  devise  was  valid,  nonsuited  the  plaintiff. 

Mannings  Serjt.,  in  Michaelmas  term  last,  obtained 
a  role  nisi  for  a  new  trial,  against  which 


1847. 

YOUKO 

GaoTB« 


Crawder  and  Montague  Smith  now  shewed  cause* 
The  only  question  is,  whether  the  devise  is  erUireltf  void, 
by  reason  of  the  charitable  bequests ;  otherwise,  the  heir 
can,  at  all  events,  take  nothing  until  the  death  of  the 
widow.  The  authorities  upon  this  subject  are  all  one 
way.  Although  the  statute,  in  express  terms,  avoids  limita- 
tions to  charitable  uses — Doe  d.  Bwdetty.  Wrighte  (a); 
1  Jarman  on  Devises,  200. ;  yet  it  does  not  therefore 
avoid  other  limitations  in  the  same  deed  which  are 
not  within  the  act — Doe  d.   Thompson  v.  Pitcher  {b) ; 


ij  twelve  calendar  months 
at  kiBt  before  the  death  of  such 
doDoror  grantor  (including  the 
^  of  execution  and  death)^ 
Md  be  inrolled  in  Hia  Migesty's 
high  court  of  Chancery  within 
ax  calendar  months  next  after 
^exeention  diereof;  and  un- 
h*  tiieh  stocks  be  transferred 
in  the  public  books  usually  kept 
^  the  transfer  of  stocks^  six 
c^kBdu  months  at  least  before 
the  death  of  such  donor  or 
I^Qtor  (induding  the  days  of 
^  trtnsfer  and  death),  and 
VBkn  the  aamo  be  made  to  take 
*^  in  possession  for  the  cha- 
'Nifense  intended,  immediately 
An  the  making  thereof,  and 
k  without  any  power  of  re- 
^"^citka,  reservation  y  trust,  con- 
^ttm,  limitation,  clause,  or 
V^nent  whatsoever,  for  the 
huMfit  of  file  donor  or  grantor, 
*  of  any  person  or  persons 
Hrimiag  wader  hfapt** 


And,  by  sect.  3.,  ''all  gifts, 
grants,  conveyances,  appoint^ 
ments,  assurances,  transfers,  and 
settlements  whatsoever,  of  any 
lands,  tenements,  or  other  here- 
ditaments, or  of  any  estate  or 
interest  therein,  or  of  any  charge 
or  incumbrance  affecting  or  to 
affect  any  lands,  &c.,  or  of  any 
stock,  money,  goods,  chattels,  or 
other  personal  estate,  or  securi- 
ties for  money,  to  be  laid  out  or 
disposed  of  in  the  purchase  of 
any  lands,  &c.,  or  of  any  estate  or 
interest  therein,  or  of  any  charge 
or  incumbrance  affecting  or  to 
affect  the  same,  to,  or  in  trust 
for,  any  charitable  uses  whatso- 
ever, which  shall  at  any  time 
be  made  in  any  other  manner 
or  form  than  by  this  act  is 
directed  and  appointed,  shall 
be  absolutely,  and  to  all  intents 
and  purposes,  null  and  void.** 

(a)  %B.^Aid.llO. 

{b)  6  Taunt.  359. 


X  X  4 


672 


TRINITY  TERM, 


1847. 

YOUNO 

V, 

Groyb. 


TVillei  V,  Sand/ord.  (a)     In  Doe  d.  Thompson  v.  PUAer^ 
Gibbsj  C,  J.,  says :  ^^  I  cannot  find  in  this  act  any  words 
which  make  the   entire  deed    void.     The   words  are, 
^  all  gifts,  grants,  conveyances,  appointments,  assurances, 
transfers,  and  settlements  whatsoever  of  any  lands,  or 
of  any  estate  or  interest   therein,  shall  be  absolutelj 
and  to  all  intents  void/     I  think  this  grant  of  that  in- 
terest  in  land  which  by  the  terms  of  the  grant  is  to  be 
applied  to  a  charitable  use,  is  void ;  but  I  think  the 
statute  makes  nothing  more  void,  and  that  the  deed, 
so  far  as  it  passes  other  lands,  not  to  a  charitable  use, 
is  good.^     In  Doe  d.  Toone  v.  Copestake  (6),  a  devise 
to  trustees,  of  a  reversion   in  land  (after  payment  of 
debts,  &c.,  which  were  found  to  be  paid),  to  be  applied 
by  them  and  their  successors,  and  the  officiating  mi- 
nisters,  for  the  time  being,  of  a  methodist  congregatioo, 
as  they  should  from  time  to  time  think  Jit  to  apply  tk 
samef   was  held  not  to  be  a  devise  to  charitable  usest 
within   the    statute.      And   I^rd    Ellenborottgh  said: 
**  The  application  in  this  case  is  left  to  the  trustees 
still  more  indefinitely  than  it  was   in   Morice  v.  TV 
Bishop  of  Durham,  {c)     They  may  build  houses  with 
it,  or  do  what  else  they  think  fit."     <*  But,"  added  bis 
lordship,  addressing  himself  to  the  defendant's  counsel, 
^^  what  answer  can  be  given  to  the  other  point,  diit 
the  legal  estate,  being  given  to  the  trustees,  must  rest 
with  them,  and  they  must  be  entitled  to  recover  at  la* 
upon  their  legal  title,  in  whatever  manner  the  court  of 
Chancery  may  hereafter  deal  with  their  application  of 
it."     The  law  is  similarly  laiii  down  by  the  Master  of 
the  Rolls  in  Hopkinson  v.  Ellis,  {d)     The  most  recent 
case  upon  the  subject   is  that  of  Doe  d.    Chidgey  ^* 
Harris,  {e)     There,  a  testator  devised  houses  to  tntf- 


(a)  1  Fes.  sen.  186. 
(6)  6  Eait^   328.,    2  J.  P. 
Smith,  495. 
(c)  9  Tw.  390* 


(d)  16  Law  Joum.,  S'^ 
Chanc.  59. 

Journ,,  N.  5.,  Exdt.  19O* 
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,  to  sell  the  same,  and  to  apply  the  proceeds  in  pay* 
It  oF  legacies  to  religious  and  charitable  societies: 
also  gave  legacies  to  various  persons,  and  made  his 
ther  residuary  legatee:  and  it  was  held  that  the  trust 
te  was  not  void  under  the  statute.  Parke^  B.,  says : 
1  the  2nd  vol.  of  Pcrwell  on  Devises  {a)^  it  is  laid 
m,  that,  if  part  of  a  devise  is  charitable,  and  part  not, 
the  two  objects  are  inseparably  connected,  the  whole 
Old ;  but,  if  they  are  unconnected,  the  will  may  be 
d  for  that  part  which  is  good,  and  bad  for  the  part 
;  is  bad.  That  was,  in  effect,  decided  by  T/ie  At* 
try-General  v.  Ward."  (b)  And  Alder son^  B.,' added  : 
"his  view  of  the  case  is  supported  by  the  judgment 
-lOrd  Hardwickcy  in  Arnold  v.  Chapman.*^  {c) 
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Mannings  Serjt,  and  Taprell  (with  whom  was  Kh^" 
^9  Serjt.),  in  support  of  the  rule.  The  Srd  section 
ibe  act  does  not  simply  declare  void  the  charitable 
H  but  expressly  enacts  that  *'  the  gifls,  grants,  and 
iveyances,"  &c.,  shall  be  absolutely  and  to  all  in* 
its  and  purposes  null  and  void :  and  the  reason  given 

Jiaijley^  J.,  in  Doe  d.  Bwdett  v.  Wrighte^  is  that, 
r  that  were  not  so,  a  party  might  consider  himself 
und  in  honour,  though  not  in  law,  to  convey  the 
Ate  to  the  uses  prohibited.''  This  point  did  not  arise 
WjY/rt  V.  Samlford :  Lord  Hardwicke*s  judgment  there 
receded  upon  a  supposed  analogy  of  the  mortmain 
to  the  popery  acts,  which  in  truth  does  not  exist  (d)  : 
*«*  and  Lambert's  case(e) ;  WhetstotCs  case(^');  Sir 
^ikolomcw  liead^s  case.  (A)     [  F,  WiUiams^  J.      You 

Uot  deny  that  the  gift  to  the  wife  for  life  would  be 


Co)  3rd  edit,  by  Jarvian, 

•20,21. 

ih)  $  Vt9. 327. 

(e)  1  Vu.  sen.  108. 

\i)  And  tee  I  Edw.Q.  eA^ 


(e)  4  Co.     Rep.    112.    6., 
113.0. 

(g)  Cited,  4  Co.  Rep.  \\6,b. 
{h)  Sir  F.  Moore,  654. 


81BO  recior,  or  n^  agreea  lor  a  tout.  lo 
clerk,  the  advowson  in  fee,  and  immedij 
the  rectory,  and  present  D.  thereto,  pa; 
and  allow  D.  60/.  for  dilapidations,  and 
have  the  profits  from  a  day  then  past, 
refused  to  accept  the  vendor's  resignatic 
D.  agreed  with  the  patron  for  the  purcl 
vowson  at  &0O0L,  allowing  60/.  for  dilapic 
was  to  lie  entitled  to  the  profits  of  the  rei 
same  past  day :  and,  four  days  after,  the 
to  grant  him  a  lease  of  the  tithes,  for  thi 
at  a  peppercorn  rent.  The  conyeyancet 
ingly  executed,  and  the  money  paid.  U 
of  the  vendor,  tlie  King  presented  to 
simony;  and,  upon  the  death  of  the  Kii 
heir  of  the  vendor  disturlwd  the  purch 
that  the  grant  of  the  advowson  was  void 
timony.  It  was  contendetl,  that  the  convey 
ing  to  carry  the  whole  advowson,  incladia| 
senlation,  was  at  all  events  (assuming  the 
simoniacal)  no  further  void  than  the  ai 
of  the  transaction,  —  which  could  touch 
presentation,  — ■  extended ;  and  that  so  am 
veyance  as  applied  to  the  legal  part,  —  t 
advowson, —  was  to  be  supported.  Gibbs 
livering  the  judgment  of  the  court,  taid :  " 


10  VICTORIA. 

fee,  which  in  itself  is  legal,  if  it  be  made  for  the  purpose 
of  carrying  a  simoniacal  contract  into  execution,  is  void, 
as  to  so  much  as  goes  to  effect  that  purpose ;  and,  if  the 
vimid  part  cannot  he  separated  from  the  corrupt^  is  void 
oUqgeiher/*     The  true  distinction  is  this  —  where  a  will 
or  a  deed  creates  several  distinct  estates,  the  instrument 
tt  valid  as  to  such  estates  as  are  not  burthened  with  any 
illegal  object;  but,  where  one  entire  estate^  —  as  the  fee 
devised  to  the  defendant,  —  is  partly  subjected  to  the 
carryiog  out  of  an  illegal  purpose,  the  whole  of  that 
^aieis^  by  the  express  words  of  the  statute,  void.    The 
statute  will  have  little  force  if  a  legacy  of  a  few  shillings 
is  to  vest  the  legal  estate  in  a  trustee  for  raising  100,000/, 
fi>ip  a  charitable  use.     How  far  the  fee  which  has  de- 
scended to  the  brother,  may,  in  equity,  be  chargeable 
with  the  trusts  created  in   favour  of  the  mother  and 
widow,  it  is  unnecessary  to  inquire. 

A^iLDE,  C.  J.     I  am  of  opinion  that  this  rule  must 
he    discharged.     The  question  turns  upon  the  statute 
9  O.  2.  c.  S6.,  the  language  of  which  is  certainly  very 
general.     We  are  not,  however,  now  called  upon  for 
the   £rst  time,  to  construe  that  statute.     The  construc- 
tion that  has  been  put  upon  it  in  several  cases,  antient 
*s  ^VfU  as  modern,  is,  that  it  was  intended  to  avoid  the 
gilt   or  conveyance  so  far  as  it  relates  to  the  charitable 
^ise,  and  no  further.     Let  us  see  how  the  authorities 
■^nd.    In  Arnold  v.  Chapman^ — a  decision  which  took 
I»*cc  in   1748,  —  there  was  a  devise  of  an  estate  to 
^^^pman^  subject  to  a  charge  of  1000/.  for  a  charitable 
pv^t^ose.     In  one  sense,  that  clearly .  was  a  devise  to 
^^ritable  uses :  but,  mixed  up  with  that  devise,  was  a 
A^^ise  for  the  benefit  of  Chapman  that  was  free  from 
Ejection.     It  was  held  that  the  devise  was  good,  but 
^^  charge  void  so  far  as  concerned  the  application  of 
^  money ;  and  that  Chapman  took  the  estate,  subject 
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devise,  carries  the  estate  in  the  Innds,  ar 
without  saying  to  the  use  of  the  devisee; 
and  benefictal  interest,  is  to  the  charity, 
the  estate  in  the  land,  and  the  use,  are  giv 
trustees  and  two  others:  the  trust  for  i 
exactly  tlie  same;  but  there  is  some  va 
surplus  profits.  It  is  undoubtedly  a  new 
legal  estate;  and  therefore  it  was  objectc 
subsequent  to  the  mortmain  act,  it  is  void^ 
trust:  but  that  was  soon  given  up  at  the 
the  variation  of  the  trusts  of  the  surplus 
good,  is  Euflicient  to  support  it:  as  it  w 
those  acts  which  on  a  devise  to  unlawfu 
the  legal  eslate  as  well  as  the  trust  void  : 
distinction,  that,  if  part  of  (he  trust  is  goo 
port  the  legal  estate ;  as,  upon  the  pope: 
of  a  trust  is  for  a  protestant  as  well  as  foi 
then  the  only  consideration  of  equity  is, 
trust  is  made  void  by  the  acL"  The  diB 
terms  of  the  acts  referred  to,  is  not  materis 
ment  of  the  court  there.  JViUet  v.  Sandfi 
is  also  a  distinct  and  express  statement  of 
md-e's  opinion,  that  the  devise  is  void  only 
of  the  illegality.  Then  we  come  to  Doe 
Wrighte.  looking  attentively  at  the  n 
Justice  Bavleus  iudument  in  that  case,  it 
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in  his  liretime,  by  proper  deedsy  convey,  Sec,  the  said 
manor,  &c.,  to  some  charitable  uses,  to  take  place  at  his 
decease,  and   not  before:  the  particular  uses  to  be 
limited  I  leave  entirely  to  his  discretion,  having  the 
fullest  confidence,  as  well  in  his  judgment  of  the  choice 
oT  proper  objects,  as  in  his  integrity  in  the  disposal 
thereof  according  to  the  wish  by  me  expressed ;  but  it 
is  my  intent  and  meaning  that  the  said  G.  SHarp  shall 
^joy  the  said  estate  to  his  own  proper  use  and  behoof, 
during  his  life.**  That  was,  in  effect,  a  devise  to  G.  Sharp 
for  life,  and  for  charitable  uses  aflerwards.     Nothing 
<^n  be  more  entire  than  that  devise :  and  yet  the  court 
divide  it,  and  say,  that,  as  the  estate  was  given  to  Sharp 
for  a  legal  purpose  during  his  life,  although  the  ultimate 
disposition  was  illegal,  the  devise  was  good  as  to  the 
former,  though  void  as  to  the  latter  part ;  and  therefore 
^At    the  heir-at-law  took  the  estate  on  the  death  of 
^^.    Some  of  the  cases  turn  rather  upon  the  question 
whether  the  uses  declared  were  charitable  uses  or  not. 
•In  addition  to  these  cases,  we  have  the  recent  decision 
w  the  court  of  Exchequer  in  Doe  d.  Chidgey  v.  Harris^ 
in  nrhich  my  brother  Mannings  argument  failed  to  induce 
^e   oourt  to  grant  a  rule  upon  this  point,  although  they 
gravited  it  upon  another.     In  addition  to  this,  we  have 
the  highly  respectable  authority  of  Mr.  Jarman^s  Trea- 
"*®      on   Wills,  tending  the   same  way.     Upon  every 
pnric^iple  of  justice,  it  appears  to  me  that  full  effect  is 
pven  to  the  statute,  by  supporting  so  much  of  the  de- 
vise   lis  IS  not  strictly  within  its  prohibition.     I   am, 
therefore,  of  opinion  that  this  devise  is  perfectly  good, 
^  all  events,  to  an  extent  sufficient  to  support   the 
viclow's  life-interest;  and  that  is  enough  for  the  purpose 
ol  to-day. 
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Cou'MAN,  J.     I  am  of  the  same  opinion.     I  think 
the  matter  is  conclusively  settled  by  the  decisions  of 
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Lord  Hardwickey  a  judge  whose  aathori^  is  pre^ 
eminently  entitled  to  weight  in  cases  of  this  sort.  The 
only  case  that  could^  for  a  moment,  induce  a  doubt,  ii 
that  of  Doe  d.  Burdett  v.  Wrighte  j  but  that,  when  pro- 
perly  understood,  is  in  strict  accordance  with  our  pre- 
sent decision ;  which  is  also  fortified  by  the  recent  case 
of  Doe  d.  Chidgey  v.  Harris. 

CR£sswiXL,  J.    I  am  of  the  same  opinion.    I  know 
no  point  that  can  be  considered  as  settled,  if  this  is  not 

Rule  discharged. 


June  10.        Kbpp  and  Another  v.  Wigoett  and  Others, 


In  an  action 
against  a 
surety  upon 
a  bond  con- 
ditioned for 
the  due  pay- 
ment to  the 
receiver-ge- 
neral of  all 
sums  received 
by  a  collector 
of  assessed- 
taxes,  a  judge 
at  chambers 
has  no  autho- 
rity to  order 
the  proceed- 
ings to  be 
stayed  as  to 
certain  items 
in  the  plain- 
tiff's parti- 
culars of  de- 
mand^ upon 
payment  of 
their  amount 
into  court. 


T^EBT,  upon  a  bond  in  the  penal  sum  of  SOOOtf 
bearing  date  the  6th  of  October ^  1846,  given  by  the 
defendants  and  one  James  Lee^  deceased,  to  secure  the 
due  collection  and  application  by  Lee^  of  the  property 
and  income  tax  for  a  portion  of  the  parish  of  St.  Martin' 
ifi'the^Fields. 

Before  the  delivery  of  the  declaration,  viz.  on  the  5tb 
of  Mai/i  1847,  the  following  particular  of  demand  was 
delivered,  pursuant  to  a  judge's  order :  — 

^'  This  action  is  brought  to  recover  the  sum  of  BOOOLi 
being  the  amount  of  the  penalty  of  a  bond  dated  tlie 
6th  of  October,  1846,  given  by  the  defendants  and 
James  Lee^  deceased,  to  secure  the  due  collection  and 
application  by  Lee  of  the  several  duties  in  the  said  bond 
and  condition  mentioned ;  being  the  duties  on  profit! 
arising  from  property,  professions,  trades,  and  offices, 
within  the  wards  of  New  Street,  Bcdjbrdbwy,  DrwyLafUi 
and  LiOfig  Acre^  in  the  parish  of  St.  Martin^in-the-Fidds^ 
in  the  division  of  the  city  and  liberty  of  fVestminsteTf  io 


the  6th  of  May^  a  declaration  was  delivered,  not 

out  the  condition  of  the  bond.     On  the  Slst, 

?o  summonses  for  time  to  plead,  the  defendants 

Jt  a  summons  calling  upon  the  plaintiffs  to  shew 

''  why,  upon  payment  to  the  plaintiff,  or  to  the 

r-general   of  Her   Majesty's   taxes,   of  the  last 

lums  or  items  mentioned  in  the  particulars  of  the 

is*    demand,    amounting   in    the    aggregate    to 

\$*  Sd.^  with  costs,  to  be  taxed,  all  further  pro- 

{8  should  not  be  stayed ;  or  why,  upon  payment 

said  sum  of  12/.  185.  5c/.,  with  Qs.  Sd.  for  the 

f  that  application,  the  said  several  items  should 

struck  out  of  the  particulars  of  the  plaintiffs' 

1  in  this  action." 
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mnty  of  Middlesex^  for  the  year  ending  the  5th  o.        1 847. 

1847;  the  penalty  of  which  bond,  the  plaintiffs 
id|  hath  become  forfeited.  And  the  plaintiffs,  with- 
rqodice  to  such  other  breaches  as  they  may  be     Wioown. 
td  to  prove,  will  particularly  rely  on  the  misappli- 

or  non-payment  by  the  said  James  Lee,  of  the 
i  amounts   received  by  him  in  respect  of  such 

of  the  several  persons  hereinafter  mentioned,  in 
ut  the  months  of  Ai^usi,  'September,  and  October, 
that  is  to  say, 

[essrs.  Coombe  4*  Co.,  Castle  Street      501     0  6 

[r.  Bickers^  Long  Acre  16  8 

[r.  Watts,  Wobum  Street  1     9  2 

[n  Cockings,  Long  Acre  5     2  11 

[r.  Blunt,  Hemmings  Ram  8     5  1 

[f.  Weston,  Mercer  Street  6  5 

T.  Huntley,  Castle  Street  14  0 

[r.  Huggins,  Bedfordbury  14  7 

£513  18  11" 
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1847.  This  summons  was  attended  before  V.  WilUanu^  J«f 

on  the  22nd,  when,  it  being  alleged,  on  the  part  of  the 

^'        defendants,  that  the  first  sum  mentioned  in  the  partico* 
WiooBTT.     lars  had  been  received  by  Lee  before  the  execution  of 
the  bond,  the  learned  judge  inclined  to  make  an  order 
in  one  or  other  of  the  alternatives.     But,  doubting  ha 
power  to  do  so,  he  adjourned  the  hearing,  and,  ulti* 
mately,  on  the  28th,  he  made  the  following  order :  ^ 

*^  Upon  hearing  the  attorneys  or  agents  on  both 
sides,  I  do  order,  that,  upon  payment  into  court  of 
12/.  185.  5d.^  the  amount  of  the  second  and  subsequent 
.  items  in  the  particulars  of  demand,  all  further  proceed- 
ings in  this  cause,  as  to  those  items  be  stayed,— the 
plaintiffs  being  at  liberty  to  sign  judgment  as  a  secarity 
for  any  future  breaches  of  the  condition  of  the  bond)  if 
any ;  but  such  judgment  not  to  be  signed  until  after  the 
trial  of  an  issue  or  issues  raised,  or  to  be  raised,  apoo 
the  defendant's  liability  to  the  first  item  in  the  particu- 
lars, or  until  the  further  order  of  the  court  or  a  judge 
herein,** 

Channellf  Serjt.,  on  a  former  day  in  this  term,  ob- 
tained a  rule  nisi  to  rescind  this  order.  He  submiited, 
that,  this  not  being  a  bond  for  the  payment  of  a  specific 
sum,  within  the  4  &  5  Ann.  c.  16.  5. 13.,  and  not  being 
a  case  in  which  the  party  was  entitled  to  relief  under 
the  8  &  9  ^r.  3.  c.  1 1.  5.  8.,  the  learned  judge  had  ik» 
power  to  make  such  an  order:  and  he  referred  to 
Marsen  v.  Touchet{a\  Gowleii  v.  HanforUi{b\  VanSan'' 

dau  V. (c),  Tighe  v.  Crofter  {d),  and  Sleel  v.  Brad' 

field,  {e) 


(a)  2  rr.  Blac.  70(5.  (d)  2  Taunt.  387. 

(b)  2  JK  Blac.  d^S.  (<?)  4  Taunt.  s.'27. 

(c)  1  JJ.  Jf  ^M.  214. 
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Bj/les,  Serjt.,  shewed  cause.  It  may  be  conceded,  1847. 
tbtt,  before  the  8  &  9  H^.  3.  c.  1 1.,  the  court,  or  a  judge, 
had  no  power  to  afford  the  relief  given  by  this  order. 
Bat  it  is  quite  clear  that  the  order  only  carries  out  the  Wiqobtt. 
oliject  of  that  act ;  and  it  imposes  no  hardship  on  the 
plainti&  In  Brunsdon  v*  Austin  (a),  where  trover  was 
brought  by  the  assignees  of  a  bankrupt,  for  a  steam- 
engine)  &C,  the  court  made  a  special  rule  for  staying 
the  proceedings,  on  delivering  to  the  plaintiffs  a  part  of 
the  goods  for  which  the  action  was  brought,  and  pay- 
ment of  costs  up  to  that  time,  provided  the  plaintiffs 
vould  accept  thereof  in  discharge  of  the  action ;  or 
otherwise,  that  the  articles  delivered  should  be  struck 
oat  of  the  declaration,  and  the  plaintiffs  be  subject  to 
008t8|  unless  they  should  obtain  a  verdict  for  the  re- 
nttioder  of  the  goods,  or  prove  a  deterioration  of  the 
\  put  delivered  up.  So,  in  Earle  v.  Holdemess  (i),  in 
trover  for  a  packet  of  letters,  the  defendant  was  allowed 
to  stay  the  proceedings  as  to  one  of  the  letters,  upon 
delivering  it  up  and  paying  the  costs.  In  Fisher  v. 
fnnce{c\  Lord  Mansfield  and  Wilmot^  J.,  concurred  in 
the  following  distinction,  —  ^^  that,  where  trover  is 
broogbt  for  a  specific  chattel  of  an  ascertained  quantity 
|Uk]  quality,  and  unattended  with  any  circumstances 
that  can  enhance  the  damages  above  the  real  value,  but 
thtt  its  real  and  ascertained  value  must  be  the  sole  mea^ 
^eof  the  damages,  there  the  specific  thing  demanded 
^  be  brought  into  court;  (and  Wilmot^  J.,  said,  this 

^  the  more  reasonable,  as  this  action  of  trover  comes 

• 

^  the  place  of  the  old  action  of  detinue) :  where  there  is 
^  uncertainty  either  as  to  the  quantity  or  quality  of  the 
^ing  demanded,  or  that  there  is  any  tort  accompanying 


(a)  1  TtatTt  Practice,  pth  (b)  4  Bingh.  462.,  IM.S^P. 

^Ut  p.  545,  554. 

(c)  SJBttrf.  1364. 

YOL.  IV.  C  B.  Y  Y 
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1847.  it  that  may  enhance  the  damages  above  the  real  Talue  of 

■  the  thing,  and  there  is  no  rule  whereby  to  estimate  the 

^^^  additional  value,  there  it  shall  not  be  brought  \nJ*{a) 

WiGOETT.  C  Wilde^  C.  J.,  referred  to  WiUoughly  r.  SwinUm],  (6) 

Chantiell,  Serjt.,  in  support  of  the  rule.  In  FanSoh 
dau  V.  ■  ',  one,  8cc.  the  bond  was  condidoned  for  the 
l^yment  of  a  principal  sum  in  the  year  1820,  with  in- 
terest in  the  meantime  half-yearly;  andy  an  action  hsTing 
been  brought  for  the  penalty,  upon  a  breach  of  the  con* 
dition  in  non-payment  of  a  half-year's  interest  on  the^ 
of  September^  1817,  the  court  refused  to  stay  the  pro- 
ceedings before  judgment,  on  payment  of  the  interest 
due,  and  costs,  although  the  non-payment  of  the  inter- 
est was  owing  to  a  slip.  And  in  James  v.  Thomas  [c\ 
the  plaintiff  having  brought  an  action  to  recover  the 
whole  principal  and  interest  upon  a  bond  with  a  p^ 
nalty,  conditioned  for  the  payment  of  money  at  a  given 
day,  and  interest  in  the  meantime,  with  a  stipolatioD, 
that,  on  any  default  in  paying  the  interest,  the  whok 
sum  should  be  demandable,  —  it  was  held'  that  the 
case  was  not  within  the  8  &  9  fF.  3.  c.  1 L  5.  8.,  and  there- 
fore that  the  plaintiff  was  entitled,  after  verdict,  to  hire 
judgment  and  execution  for  the  whole  principal  som, 
and  not  merely  for  the  interest  That  case  is  expressly 
in  point,  to  shew  that  the  defendant  was  not  entitled  to 
the  relief  given  by  this  order. 

Wilde,  C.  J.  I  think,  if  we  abstained  from  making 
this  rule  absolute,  we  should  be  assuming  a  power 
which  does  not  properly  belong  to  the  court.  The  legif- 
lature,  —  having  this  particular  subject  under  its  consi- 
deration,— in  the  eighth  section  of  the  8  &  9  ^.  8.  c;  Hi 

(a)  Andsee  Tudcerv.  Wright,  (b)  6 Eatt^  55a 

SBingh.(iOl.,nJ.B.Moore^  (c)  5B.SiAd.40. 

500. 


10  VICTORIA*  68S 


Kbpp 


enactSf  tba^  ^^in  all  actions  upon  any  bond  or  bonds,  1847. 
or  on  any  penal  sum,  for  non-performance  of  any  cove- 
nants or  agreements  in  any  indenture,  deed,  or  writing 
ODotained,  the  plaintiff  or  plaintiffs  may  assign  as  many  WiaeaTr. 
breaches  as  he  or  they  shall  think  fit,  and  the  jury, 
upon  the  trial  of  such  action  or  actions,  shall  and  may 
liiiciBj  not  only  such  damages  and  costs  of  suit  as  have 
beretofiMre  been  usually  done  in  such  cases,  but  also  da- 
magea  £nr  such  of  the  said  breaches  so  to  be  assigned, 
IS  the  plaintiff,  upon  the  trial  of  the  issues,  shall  prove 
to  have  been  broken,  and  that  the  like  judgment  shall 
be  entered  on  such  verdict  as  heretofore  hath  been 
utnally  done  in  such  like  actions;  and,  if  judgment 
aball  be  given  for  the  plaintiff  on  a  demurrer,  or  by  con- 
fession, or  nihil  dicit^  the  plaintiff  upon  the  roll  may 
suggest  as  many  breaches  of  the  covenants  and  agree- 
mcDis  as  be  shall  think  fit,  upon  which  shall  issue  a  writ 
to  the  sheriff  of  that  county  where  the  action  shall  be 
hron^ty  to  summon  a  jury  to  appear  before  the  justices 
er  jostioeof  assize  or  nisi  prius  of  that  county,  to  in- 
^[oure  of  the  truth  of  every  one  of  those  breaches,  and 
to  assess  the  damages  that  the  plaintiff  shall  have 
SBStanied  thereby;  in  which  writ  it  shall  be  com- 
flMnded  to  the  said  justices  or  justice  of  assize  or  nisi 
{nios,.  that  he  or  they  shall  make  a  return  thereof 
to  the  court  from  whence  the  same  shall  issue,  at  the 
time  in  such  writ  mentioned ;  and,  in  case  the  defendant 
or  defendants,  after  such  judgment  entered,  and  before 
any  execution  executed,  shall  pay  into  the  court  where 
the  action  shall  be  brought,  to  the  use  of  the  plaintiff  or 
plaintiffi,  or  his  or  their  executors  or  administrators, 
sadi  damages  to  be  assessed  by  reason  of  all  or  any  of 
the  breaches  of  such  covenants,  together  with  the  costs 
of  snity  a  stay  of  execution  of  the  said  judgment  shall  be 
entered  upon  record ;  or,  if,  by  reason  of  any  execution 
cxecnted,  the  plaintiff  or  plaintiffs,  or  his  or  their  exe- 
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1847.        cutors  or  administrators,  shall  be  fully  paid  or  satisfied 
all  such  damages  so  to  be  assessed,  together  with  his  or 
their  costs  of  suit,  and  all  reasonable  charges  and  ex-^^ 
WiooBTT.     penses  for  executing  the  said  execution,  the  body,  lands^ 
or  goods  of  the  defendant  shall  be  thereupon  forthwitti. 
discharged  from  the  said  execution,  which  shall  like«^ 
wise  be  entered  upon  record ;  but,  notwithstanding,  in 
each  case,  such  judgment  shall  remain,  continue,  and  be 
as,  further  security  to  answer  to  the  plaintiff  or  plaintifl^ 
and  his  or  their  executors  or  administrators,  such  da* 
mages  as  shall  or  may  be  sustained  for  further  breach 
of  any  covenant  or  covenants  in  the  same  indenture, 
deed,  or  writing  contained,  upon  which  the  plaintiff  or 
plaintiffs  may  have  a  scire  facias  upon  the  said  judg* 
ment,  against  the  defendant  or  against  his  heir,  terre 
tenants,  or  his  executors  or  administrators,  suggesting 
other  breaches  of  the  said  covenants  or  agreements,  and 
to  summon   him  or  them   respectively  to  shew  cause 
why  execution  shall  not  be  had  or  awarded  upon  the 
said  judgment, —  upon  which  there  sliall  be  the  like 
proceeding  as  was  in  the  action  of  debt  upon  the  said 
bond  or  obligation,  for  assessing  of  damages  upon  trial 
of  issues  joined  upon  such  breaches,  or  inquiry  thereof 
upon  a  writ  to  be  awarded  in  manner  aforesaid;  and 
that,  upon  payment  or  satisfaction,  in  manner  aforesak), 
of  such  future  damages,  costs,  and  charges  as  aforesaid, 
all  further  proceedings  on  the  said  judgment  are  again 
to  be  stayed,  and  so  toties  qiioties;  and  the  defendaot^ 
his  body,  lands,  or  goods  shall  be  discharged  out  of  ex« 
ecution  as  aforesaid."     We  are  now  asked  to  supply 
something  in  which,  it  is  said,  the  legislature  has  stopped    I 
short,  and  thereby  to  take  from  the  plaintiff  certain     | 
rights  which  the  law  has  given  him*   I  think  we  are  not 
at  liberty  so  to  do.    Certain  exceptions  have  been  in« 
troduced  by  decided  cases,  involving,  in  some  instances, 
a  departure  from  the  language  of  the  act,  which  I  sboold 
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ha?e  felt  great  difficulty  in  adopting.     Though  I  yield        J  847. 

to  these,  I  do  not  feel  myself  warranted  in  introducing        ■ 

a  new  class  of  cases.     Although,  therefore,  that  which         Kepp 

is  done  by  the  order  in  question  might  have  been  very     Wioobtt. 

fit  and  proper  to  be  done,  if  there  were  any  authority 

for  it,  in  the  absence  of  such  authority  I  think  we  have    '■-• 

no  alternative,  but  must  set  it  aside. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  The  statute 
in  question  is  more  than  one  hundred  and  fifty  years 
old:  and,  as  the  inconvenience  must  have  arisen  fre- 
quently, the  lapse  of  time,  and  the  entire  absence  of 
autbority  for  such  a  proceeding,  are  powerful  reasons 
against  the  validity  of  this  order. 

Maule,  J.     I  also  think  the  rule  must  be  made  abso- 
lute.   It  is  admitted,  indeed  it  could  not  be  denied,  that, 
before  the  statute  of  8  &9  W.S.  r.ll.,  there  existed  no 
power  in  the  court  to  grant  the  relief  afforded  by  this 
order.     The  court,  then,  having  no  common  law  power 
to  relieve  in  such  a  case,  it  has  no  jurisdiction  in  a  case 
of  this  sort,  except  such  as  is  given  by  that  statute.     It 
is  not  pretended  that  the  statute  in  express  terms  gives 
the  court  the  power  that  the  judge  has  assumed  to  exer- 
cise here :  it  is  merely  suggested  that  it  is  only  carrying 
out  the  professed  object  of  the  act.     If  the  legislature 
bad  intended  to  provide  for  a  case  like  this,  they  would 
faave  had  no  difficulty  in  doing  so.     But  I  think  we 
hsTe  no  right  to  usurp  their  functions,  which  we  should 
in  eflect  be  doing  if  we  suffered  this  order  to  stand. 

Cresswell,  J.  I  also  think  that  if  we  were  to  uphold 
iny  brother  WiUiam^s  order,  we  should  be  assuming  to 
ourselves  a  power  which  the  legislature  has  not  thought 
fit  to  give  us. 

Rule  absolute. 
y  Y  3 
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June  10. 

OneofBevenl 
co-adven- 
tarers  in  a 
mine^  has  not, 
as  such,  any 
authority  to 
pledge  die 
credit  of  the 
general  body^ 
for  money 
borrowed  for 
the  purposes 
of  the  con- 
cern.    And 
the  fact  of  his 
having  the 
general  ma* 
nagement  of 
the  mine 
makes  no  dif- 
ference, in 
the  absence 
of  circum- 
stances from 
which  an  im- 
plied au- 
thority for 
that  purpose^ 
can  be  in- 
ferred. 


RiCKETTS  and  Another  v.  Bbnnstt  and  Fibu). 

A  SSUMPSIT,  for  mooey  lent,  money  paid^  work  and 
labour,  commission,  interest,  and  money  due  upon 
an  account  stated.     Plea,  non  assumpsit. 

The  cause  was  tried  before  PlaUy  B.,  at  the  last  sum- 
mer assizes  for  Cornwall.  The  facts  were  as  follows:  — 
The  plaintiffs  were  bankers  at  Penzance^  The  defend- 
ants were  two  of  the  co-adventurers  in  a  mine  called 
The  Wheal  Providence.  The  mine»  which,  it  appeared, 
was  carried  on  upon  the  cost-bode  principlei  was  di- 
vided into  one  hundred  and  twenty-eight  shares  of 
abont  15/.  each.  Ninety-nine  of  these  shares  were  pos- 
sessed by  one  Alexander  Robinson^  and  his  son,  JP.  T. 
Robinson.  The  defendant  Bennett  held  fi>ur  shares,  and 
Field  five  and  a  half;  both  of  them  having  become  io- 
terested  in  the  concern  about  Jiinr,  1844f.  Alexamitf 
Robinson^  who  acted  as  manager  of  the  mine^  opeoed  lO 
account  with  the  plaintiffs  in  September^  ISii^  in  the 
names  of  ^^  The  tVheal  Providence  Adventuren;^  ibi^ 
first  item  in  which  account  was  a  sum  of  HSOLf  bo^ 
rowed  from  the  plaintiffs  for  the  purpose  of  paying  • 
debt  due  from  F.  T.  Robinson  to  the  HeUton  btnlL. 
Alexander  Robinson  continued  to  borrow  money  firoo 
the  plaintiffs  upon  the  ore-notes  of  the  mine,  paying  iiH 
terest  for  a  short  time  at  4/.  pa*  cent.^  and  afterwards  at 
51.  per  cent.y  until  December^  1845,  when  the  aceooot 
closed  with  a  balance  due  to  the  bank  of  3668/.,  to  it- 
cover  which  this  action  was  brought.  The  money*  tf* 
cept  in  a  few  instances,  was  drawn  for  by  cheques^  sigiMfli 
<^  For  The  Wheal  Providence  Adventurers,  Alexakkf 
Robinson.*'  The  rest  were  signed  by  F.  71  Robintok 
who  was  purser  of  the  mine. 
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jOcxatider  Robinson,  who  was  called  as  a  witness  for 
the  plaintiffi,  admitted  that  he  had  no  express  authority 
to  borrow  money  on  account  of  the  mine,  and  that  the 
defendants  had  no  notice  that  he  had  done  so :  but  he 
stated  that  nearly  all  the  money  he  obtained,  was  ex- 
pended by  him  for  the  purposes  of  the  concern.  He 
farther  stated  that  both  the  defendants  from  time  to 
time  attended  at  the  mine ;  and  that  the  pass-book  was 
kept  at  the  counting-house ;  but  that  he  could  not  say 
that  either  of  the  defendants  had  ever  seen  it. 

Within  a  fortnight  after  the  account  with  the  plain- 
dfi  was  first  opened,  Alexander  Bobinson  obtained  an  ad- 
nmce  of  money  from  the  plaintifl&)  for  the  express  pur- 
pose of  making  a  dividend.  The  defendants  received 
thiS)  and  subsequently  two  other  dividends,  at  the  bank- 
ing-house of  Messrs.  Glynn  &  Co.,  in  London,  having 
no  knowledge  that  the  money  had  been  borrowed  for 
tbc  purpose.  The  first  intimation  they  had  of  the  fact, 
vrasy  the  deoMind  made  upon  them  for  the  balance  of  the 
Bccoant,  in  December^  1845;  when  they  at  once  repudi- 
ited  it 

No  evidence  was  offered  on  the  part  of  the  defend- 
ants: but  it  was  insisted  that  the  mere  relation  of 
eo*adventurer  in  a  mine,  did  not  give  authority  to  the 
manager  to  pledge  the  credit  of  the  whole  body,  for 
money  borrowed. 

The  learned  judge  told  the  jury,  that,  generally 
speaking,  one  partner  in  a  mining  concern  has  no  au-' 
tbority  to  bind  his  co-adventurers  for  money  borrowed ; 
but  tliat  such  an  authority  may  be  inferred  from  tlie 
BUTTonnding  circumstances :  and  he  left  it  to  them  to 
iay»  whether,  upon  the  facts  proved,  they  could  infer 
hmtBobinsonjtiie  manager,  had  borrowed  the  money  in 
[oestion,  with  the  assent  of  the  defendants. 

The  jury  having  returned  a  verdict  for  the  defendants, 
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RiGKETTt 

V. 

Bbnnett. 


CrawdeVj  in  Michaelmas  term  last,  obtained  a  rule  nisi 
for  a  new  trial,  on  the  grounds  oF  misdirection  and  that 
the  verdict  was  against  evidence.  He  referred  to  Dkkin* 
son  V.  Valjy  (a),  Tredwai  v.  Boftme  {b)f  Hawiayie  t. 
Bourne  (c),  Hawken  v.  Bourne  {d)^  CraxDsAay  v«  MauU(e)i 
Ex  parte  Bonbonus  (g),  and  Taylor  v.  Fisher*  (k) 


Butty  Kinglake^  Serjt,  and  Merivale^  shewed  cause. 
The  case  was  properly  submitted  to  the  jury,  and  the 
evidence  fully  warranted  the  verdict.  The  principle  upoo 
which  the  mine  in  question  was  worked,  viz.  the  cost« 
book  principle,  which  precludes  one  co-adventurer  from 
pledging  the  credit  of  the  rest,  is  so  well  estabiisbedi 
and  has  been  found  to  be  so  conducive  to  the  interests 
as  well  of  the  public  as  of  the  adventurers  themselvesy 
that  the  legislature  has  thought  fit  to  except  mines  so 
worked,  from  the  operation  of  the  very  wholesome  pro- 
visions contained  in  the  7  8c  8  Vict.  c.  IlO.(f),  for  the 
registration,  incorporation,  and  regulation  of  joint-stod^ 
companies.  In  order  to  sustain  the  objection  to  the 
direction  of  the  learned  judge,  the  plaintiffs  must  coo- 
tend  that  a  mining  association  stands  upon  the  sane 
footing  as  an  ordinary  trading  partnership.  The  dis- 
tinction, however,  between  the  two  is  well  recognised  in 
equity  as  well  as  at  law.  In  an  ordinary  partnership! 
the  selection  of  an  associate,  rests  with  the  parties  them- 
selves. Ill  the  case  of  a  mine,  it  is  otherwise:  anyone 
of  the  adventurers  may  part  with  his  interest  to  wbom* 


(a)  lOJB.  <J^C.  128.,  5Jlf. 
(J^-R.  126. 

(6)  QM.6i  r.  461. 

(c)  7  M.SiW.  595. 

(d)  8  M.  ^'  W.  703. 
\e)  1  Swanst,  495. 
[g)  8  Fes,  540. 
(h)  2  Hare,  228. 
(f)  The    63rd    section     ot 


i; 


which  enacts^  "  Uiat  nodiiiigis 
this  act  contained  shall  tSLt/ui^ 
or  be  construed  to  extend,  to 
any  partnership  formed  for  tbe 
working  of  iniiiet»  minenK 
and  quarries,  of  what  nttve 
soever,  on  the  principle  cos* 
monly  called  tbe  oort-book 
principle." 
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Dever  he  pleases,  by  a  mere  entry  of  the  substituted 
ame  in  the  cost*book.     In  Collyer  on  Partnership  (a)^ 
.  is  said :  <^  Material  distinctions  exist  between  mining 
nd  other  partnerships,  both  as  regards  the  power  of 
ftch  adventurer  to  assign  his  share,  and  also  the  effect 
f  the  bankruptcy  oi^  death  of  any  adventurer.     The 
rst  of  these  distinctions  is  referred  to  by  Lord  Eldon^ 
1  Jeffhys  V.  Smith  (b) ;  but  both  of  them  are  expressly 
lentioned  by  Sir  John  Leac/ij  in  the  late  case  of  Fereday 
.  JVightwict"  (c)     In  that  the  Vice-Chancellor  says :  — 
'  Mining  concerns  are,  to  some  purposes,  trading  con- 
erns,  but  they  are  not  so  as  to  all :  they  are  not  so  in 
bis  particular,  —  namely,  that  they  are  not,  as  an  ordi- 
lary  partnership  trade,  subject  to  dissolution  on  the  death 
T  bankruptcy  of  any  of  the  partners,  and  the  shares  are 
ransferable  without  the  consent  of  the  other  partners. 
n  these  particular  instances,  they  have  not  all  the  inci- 
[ents  of  a  trading  concern ;  in  other  respects,  it  has 
»een  repeatedly  held  that  they  have."     In  Dickhison  v. 
^^alf^f  it  was  distinctly  held  that  the  directors  of  a 
oiDing  association  cannot  bind  the  members  by  accept- 
Dg  a  bill  of  exchange,  unless  they  are  authorised  so  to 
lo  by  the  deed  or  instrument  of  co-partnership,  by  the 
lecessity  of  such  a  power  to  the  carrying  on  of  the 
lusiness,  by  the  usage  of  similar  establishments,  or  by 
he  express  assent  of  the  party  sought  to  be  charged. 
Observing  on  this  case,  and  Ducarty  v.  GiU{d)j  Mr. 
Callyer  S2.ys  {e)  I  '^  In  the  case  of  an  ordinary  trading 
partnership,  the  law  implies  that  one  partner  has  au- 
thority to  bind  another  by  drawing  and  accepting  bills; 
because  the  drawing  and  accepting  of  bills  is  necessary 


(a)  lstedit.658.,  2nd  edit. 

785. 

[h)  \Jac.diWaJk.SO\. 

\e)  M.  T.  1829;  S.  C.  1 
Ru99.S^Mylne,^5.,  Taml.250. 
And  see  1  Run.  Ss  Mylne^  50. 
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for  the  purpose  oF  carrying  on  a  trading  partnership 
But)  as  this  power  is  hot  generally  necessary  for  tb 
purpose  of  carrying  on  the  business  of  a  mining  com 
pany,  the  law  will  imply  no  authority  in  the  directors  of: 
company,  to  bind  the  shareholders  by  bills  of  exchange 
And,  djbrtiortj  the  agent  of  a  mining  company  has  n 
implied  authority  to  bind  the  shareholders,  by  bill 
drawn  or  accepted  by  him  in  the  name  of  the  company.' 
Tredwen  v.  Bourne  was  the  case  of  a  scrip-mine.    Tk 
prospectus  shewed  the  principle  upon  which  the  coo* 
cern  was  to  be  conducted.     All  that  was  decided  there^ 
was,  that  there  was  evidence  to  go  to  the  jury,  that  tk 
defendant  gave  authority  to  the  directors  to  pledge  lu 
credit  to  the  plaintiff.    Parke^  B.,  there  says :  ^  If  the 
case  had  stood  merely  on  the  fact  of  the  defendanfi 
being  a  shareholder,  I  should  have  thought  it  was  BOk 
sufficient.*'     In  Hawtm/ne  v.  Bourne^  it  was  held  tint 
the   resident  agent,  appointed   by   the  directors  ofi 
mining  company  to  manage  the  mine,  has  not  an  ing^ 
authority  from  the  shareholders  of  the  company  to  bo^ 
row  money   upon   their  credit,   in  order  to  pay  tk 
arrears  of  wages  due  to  the  labourers  in  the  mine,  wk 
have  obtained  warrants  of  distress  upon  the  mateiiib 
belonging  to  the  mine,  for  the  satisfaction  of  sndi  tf^ 
rears;    nor  in  any  other  case  of  necessity,  howeiff 
pressing.     That  is  a   remarkably  strong  case:  unks 
the  wages  were  paid,  the  interests  of  the  adventoitti 
would  have  been  most  materially  prejudiced.   PaTie,Bit 
there  says :  *'  It  appears  that  the  learned  judge  told  tk 
jury  that  they  might  infer  an  authority  in  the  agent,  Mt 
only  to  conduct  the  general  business  of  the  minc^  W 
also,  in  cases  of  necessity,  to  raise  money  for  thatpi^ 
pose.     I  am  not  aware  that  any  authority  is  to  be  btd 
in  our  law,  to  support  this  proposition.     No  snch  povir 
exists,  except  in  the  cases  alluded  to  in  the  arguoeD^ 
of  the  master  of  a  ship,  and  of  the  acceptor  of  abil 
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baDge  for  the  honour  of  the  drawer.  The  latter 
t  its  existence  from  the  law  of  merchants ;  and^ 
former  case,  the  law»  which  generally  provides 
linary  events,  and  not  for  cases  which  are  of  rare 
ence»  considers  how  likely  and  frequent  are  acci- 
it  sea,  when  it  tnay  be  necessary,  in  order  to  have 
ssel  repaired,  or  to  provide  the  means,  of  con-* 
I  the  voyage,  to  pledge  the  credit  of  her  owners; 
erefore  it  is  that  the  law  invests  the  master  with 
to  raise  money,  and,  by  an  instrument  of  hypo- 
ion,  to  pledge  the  ship  itself,  if  necessary.  If 
lit  be  analogous  to  this,  it  follows  that  the  agent 
nrer,  not  only  to  borrow  money,  but,  in  the  event 
ority  being  required,  to  mortgage  the  mine  itself, 
uthority  of  the  master  of  a  ship  rests  upon  the 
ar  character  of  his  office,  and  affords  no  analogy 
case  of  an  ordinary  agent.''  Here,  there  was  no 
ity  for  borrowing  money  for  the  purpose  of  carry* 
I  the  mine.  Hawken  v.  Bourne^  like  Tredioen  v. 
1^  proceeded  upon  the  ground  of  the  defendant 
I,  by  his  conduct,  recognised  the  practice  of  pur- 
g  goods  upon  credit  Stdgenberger  v.  Carr  (a)  is 
liority  to  the  same  effect.  Even  in  the  case  of  an 
Uy  trading  partnership,  if  money  be  lent  to  one 
»*,  who  professes  to  borrow  it  for  the  purposes  of 
m,  and  he  misapplies  it,  and  there  be  proof  that 
iiotiff  lent  it  under  circumstances  of  negligence, 
tot  of  the  ordinary  course  of  business,  he  cannot 
ft  against  the  other  partner:  LUyd  v.  Freshfield.{b) 
irciimatance  of  Alexander  Robinson  being  manager 
I  mine,  as  well  as  a  co-adventurer  with  the  de- 
lta, did  not  give  him  any  greater  authority  to 
!  their  credit  for  loans  of  money.  Bobinson's  own 
ice  negatived  his  having  express  authority  to  bor- 
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row  money  for  the  use  of  the  mine ;  and  none  of  tie 
other  evidence  in  the  cause  in  the  least  degree  war- 
ranted the  jury  in  finding  any  implied  authority  for  tbat 
purpose. 


Crcrwder^  Channel^  Serjt.,  and  Smirke^  in  support  of 
the  rule.     It  may  at  once  be  conceded  that  partnerships 
in  mines  are  not,  in  many  respects,  like  ordinary  trading 
partnerships.     For  instance,  the  members  cannot  bind 
each  other  by  negotiable  instruments.  That  was  decided 
in  Dickinson  v.  Va!py  {a)  and  HawJcen  v.  Bcwne(b) ;  and 
to  that  those  cases  are  limited.  It  has  been  expressly  de- 
termined, since  the  decision  in  Dickinson  v.  Valpy^  that 
an   association  for  the  working  of  mines  is  a  trading 
co-partnership,  and   subject   to  most  of  the  inckleDts 
belonging  to  such  a  partnership.     Crawshay  v.  Made 
is  a  distinct  authority  for  that.   [^Maukf  J.    The  ground 
of  the  decision  in  that  case,  fails  here.     Lord  EUm 
thought  that  to  be  a  partnership  into  which  a  stranger 
could  not  be  obtruded  against  the  wish  of  the  generd 
body.     Here,  however,  there  is  no  such   restrictiob; 
any  one  of  the  co-adventurers  might,  at  any  time,  dis- 
pose of  his  shares  in  the  concern  without  consulting 
the  rest.     IVilde,  C  J.     The  real  question  is,  whether 
it  is  or  is  not  usual  and  necessaty  that  the  manager  of 
a  mine  worked  upon  the  cost-book  principle^  shmU 
have  authority  to  bind  his  co-adventurers,  for  monqf 
borrowed  for  the  purposes  of  the  mine.]     The  circoD- 
stance  of  the  mine's  being  worked  upon  the  cost-book 
principle,  in  no  degree  affects  the  question.    The  ctse 
of  Tredwen  v.  Bourne  shews  that  much  of  what  is  sui 
by  Bayleyy  J.,  in  Dickinson  v.  Valpy^  cannot  now  be 
supported.     The  observations  made  by  Parke,  BfiB 
the  course  of  the  argument,  are  extremely  important 
"  The   directors,"  he  says,  "  have  authority  to  do  «" 

(a)  10  JB,  S^  C.  128.,  5  M.  Sf  R.  126.         (6)  8  3f.  (J  W.V^^ 
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at  it  is  usual  to  do  in  the  management  oF  mining  com- 
mies." And^  again,  addressing  himself  to  the  de- 
ndant's  coansel,  he  says:  '^You  do  not  prove  any 
gagement  whereby  it  was  stipulated  that  the  directors 
oald  have  only  the  limited  authority  you  contend  for: 
d  the  question  is,  whether  there  was  not  evidence  to 
I  to  the  jury,  that  the  defendant  gave  them  a  more 
tended  authority,  viz.  to  do  all  that  directors  of  a 
iniDg  company  usually  do  for  carrying  on  the  concern. 

jRenyng  v.  Hector  {a)^  the  rules  of  the  club  were 
oved,  which  shewed  that  the  authority  of  the  directors 
IS  expressly  limited.''  Haroken  v.  Botume  shews,  that, 
one  partner  is  allowed  to  manage  the  mine  on  account 
the  general  body,  he  has  an  implied  authority  to  ob- 
in  on  credit  goods  necessary  to  the  efficient  working 

the  mine.  [Maidej  J.,  referred  to  Whitehead  v. 
"wketi.  (b)  There,  the  plaintiffs,  brokers,  were  in  the 
bit  of  buying  and  paying  for,  and  of  selling  and 
oeiving  the  value  for,  sugars,  on  speculation,  in  their 
rn  names,  and  upon  their  own  judgment,  for  their 
incipal ;  sometimes,  when  the  market  was  low,  under 

anlimited  authority  as  to  quantity  and  price ;  at  other 
tkeSf  under  special  instructions  to  buy;  but  guided 
im  time  to  time  by  special  instructions  to  sell,  and 
sited  in  respect  of  price,  and  advised  from  time  to 
ae  by  their  principal  as  to  the  probable  rise  or  fall  of 
B  market;  and  keeping  only  a  general  account  with 
e  principal  of  the  sums  advanced  to  and  received  for 
m^  without  accounting  separately  for  each  particular 
i  purchased  and  re-sold.  It  was  held  that  they  might 
iftd  their  principal  by  a  re-sale  of  a  particular  parcel  of 
gars  before  purchased  and  paid  for  in  their  own 
jiie%  and  lodged  in  their  own  warehouse,  though  sold 
ider  the  price  directed  by  him,— -the  general  authority 
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of  brokers  to  sell  so  as  to  bind  their  priDcipal  m  respect 
of  the  ptirchasert  being  to  be  collected  from  their  general 
dealings  and  not  merely  from  their  private  insQructions 
as  to  the  particular  parcel  of  goods.  TVfdwen  ▼•  Bowne 
distinctly  determines  that  the  members  of  a  mining  oon- 
pany  have  authority  by  law  (in  the  absence  of  any  proof 
of  a  more  limited  authority)  to  bind  each  other  by  deal- 
ings on  credit,  for  the  purpose  of  working  the  .miDei,ir 
that  appear  to  be  necessary  or  usual  in  the  managemeot 
of  mines.  iMaule^  J.  The  defendant  there»  knoviog 
that  the  concern  was  being  carried  on  by  the  directon 
upon  credit,  and  not  interfering,  it  was  held  that  there  was 
evidence  for  the  jury  that  he  had  impliedly  antboriaed 
them  to  pledge  his  credit.  Assuming  that  the  mansgiig 
owners  of  a  mine  have  authority  to  get  goods  oo  credit 
for  the  purpose  of  the  mine,  does  it  follow  that  thcj 
may  borrow  money  7]  What  di£ference  is  there^  Ja  prin- 
ciple, between  an  implied  authority  to  order  goods  tid 
to  pay  for  them,  and  an  implied  anthority  to  bormt 
money  for  the  purpose  of  buying  goods?  [HiUif,  Ci 
Suppose  the  master  of  a  ship  purchases  supplies  as 
credit,  would  the  owner  be  liable  for  money  borrDved 
on  bottomry  for  the  purpose  of  paying  for  them?  I 
apprehend  not.  The  master  has  a  general  aothoritf  is 
borrow  on  bottomry  for  the  purchase  of  necessafj  asp* 
plies,  but  not  to  pay  debts.]  If  that  be  so^  it  is  aot 
matter  of  general  principle.  In  Uoffd  v.  Fred^fiddiik 
transaction  was  out  of  the  ordinary  course  of  busiiias^ 
and  the  bankers  were  guilty  of  negligence.  Speaki^ 
of  the  liability  of  co-owners  of  a  ship  for  repairs^  Lofd 
EldoHf  in  Ex  parte  Eland  (a)y  says :  ^'  Whore  the 
repairs  are  ordered  by  the  master,  he,  in  the  first  pbtf^ 
incurs  a  personal  liability;  and,  considering  bim  in 
general  as  the  servant  or  agent  of  the  ownera^  io  tkf 
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luployment  and  management  of  the  ship,  they  also 
lecome  responsible  for  his  orders,  unless  they  are  ex^ 
iressly  excluded  by  the  terms  of  the  contract.  The 
ame  observation  applies  to  the  case  where  a  part-owner 
lives  the  order;  the  liability  attaches  against  them  all, 
loiesB  it  be  expressly  provided  againsL"  In  all  cases 
rhere  parties  are  connected  together  in  the  ownership 
fa  mine,  it  is  for  the  general  benefit  that  the  authority 
low  ccmtended  for  should  exist*  In  Thicknesse  v. 
'irwrnkm  {a\  where  one  of  two  partners  in  a  slate  and 
tone  quarry,  having  authority  to  bind  the  other  by 
Irawiog  or  indorsing  bills  of  exchange,  raised  money 
fj  bills  in  fictitious  names,  indorsed  by  him  in  the 
MiiHiership  firm,  and  the  money  was  afterwards  applied 
o  the  partnership  purposes,  —  it  was  held  that  the 
»tlier  partner  was  liable  to  the  persons  from  whom  the 
noney  was  so  obtained*  It  was  assumed  there  that  one 
Murtner  might  bind  the  other  by  borrowing  money. 
rhe  same  principle  was  applied  in  the  case  of  insurance* 
irokers,  in  Ex  parte  Banbonus  {b),  and  in  that  of  navy- 
igents,  in  Sandilands  v.  Marsh,  (c)  A  mining  association 
8,  in  all  essential  particulars,  a  trading  partnership;  and 
here  can  be  no  good  reason  why  such  a  partnership 
thoold  be  excepted  out  of  the  ordinary  liabilities  that 
ittadi  to  the  relation  of  partner.  The  learned  judge 
tlioald  have  told  the  jury,  that,  in  the  absence  of  evi* 
lence  of  a  more  restricted  liability,  the  circumstances 
inere  such  as  to  warrant  them  in  inferring  that  Robinson^ 
jie  manager,  had  authority  to  pledge  the  credit  of  the 
Jdendants  in  the  manner  he  affected  to  do.  There  was 
ibondant  evidence  to  shew  that  the  defendants  were 
iware  of  the  banking  account  having  been  opened,  and 
they  assented  to  it ;  and,  having  had  all  the  benefit. 
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it  is  but  fair  that  they  should  be  held  responsible  for  the 
balance. 

Wilde,  C  J.,  now  delivered  the  judgment  of  the 
court. 

This  was  a  motion  for  a  new  trial,  on  the  grounds  of 
misdirection,  and  that  the  verdict  was  against  evidence. 
The  facts  were  shortly  these :  —  One  Alexafider  Bobhh 
son^  in  his  own  name  and  that  of  his  son,  F*  T.  BMtm^ 
purchased  a  mine  in  Cornwall^  named  The  Wheal  Prth 
vidence^  for  a  sum  of  1500/.,  calling  their  interest,  that 
of  holders  of  one  hundred  shares  of  15/.  each.  The 
defendants  also  appeared  to  be  owners  of  a  small  number 
of  shares  in  the  concern,  —  four  or  five  each ;  but  the 
evidence  is  silent  as  to  the  period  at  which  they  first 
became  possessed  of  these  shares.  Alexander  BobinsM 
(his  son  acting  as  purser)  assumed  the  management  of 
the  mine,  and  continued  to  manage  it  down  to  the  time 
of  the  closing  of  the  account  in  respect  of  which  tbb 
action  arises.  In  September ^  1844,  Alexander  Bclnnsmt 
—  having  then  a  private  account  with  the  bank  of  the 
plaintiffs,  Messrs.  Bicketts  &  Co.,  of  Penzance^  and  also 
other  accounts  for  other  mines,  —  opened  an  account 
with  them  in  the  name  of  The  Wheal  Providence  Adven- 
turers; the  first  item  being  a  sum  of  280/.  borrowed 
from  the  plaintiffs  for  the  purpose  of  paying  a  private 
debt  of  F.  T.  Robinson  to  the  Helston  bank.  At  the 
time  of  opening  this  account,  Alexander  Robinson  in- 
formed the  manager  of  the  bank  that  considerable 
accommodation  would  be  wanted;  and  it  was  agreed 
between  them  that  the  bank  should  discount  the  ore- 
notes  of  the  mine  at  4/.  per  cent.^  which  was  shortlj 
afterwards  increased  to  5/.  per  cent.  The  account  went 
on  in  this  way  for  a  considerable  time,  Alexander  Eobi^ 
son  drawing  money  by  cheques  signed,  "  For  The  Wheol 
Providence  Adventurers,  A*  Robinson.**     Within  a  fort- 
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night  after  the  opening  of  the  account,  Alexander  Robin" 
son  (holding,  together  with  his  son,  as  before  observed, 
ninety-nine  or  one  hundred  shares  in  the  concern) 
applied  for  an  advance  of  money  for  the  purpose  of 
making  a  dividend;  which,  he  informs  the  bank,  he  deems 
expedient.  He  did  not,  however,  at  that  time  draw  for 
the  amount  of  his  own  and  his  son's  dividends;  but  he 
did  so  shortly  afterwards,  the  bank  paying  his  drafts 
without  distinguishing  on  what  account  the  money  was 
drawn.     Having  thus  obtained  advances  from  the  bank, 

—  part  of  which  was  applied  to  the  purposes  of  the 
mine^  and  part  to  the  private  purposes  of  the  RobinsonSf 

—  in  the  result,  the  account,  towards  the  close  of  1845, 
became  overdrawn  to  the  extent  of  3668/.;  and,  the 
two  defendants  being  found  to  be  shareholders,  this 
action  is  brought  against  them  to  recover  that  sum. 
The  defendants  had  no  notice  that  the  dividends  (three 
having  been  made  in  the  whole)  were  paid  out  of  bor- 
rowed money :  nor  had  they  any  notice  of  the  existence 
of  the  account  with  the  plaintiffs,  until  the  balance  was 
demanded  of  them;  and  then  they  at  once  repudi- 
ated it. 

The  case  on  the  part  of  the  plaintiiTs  was  not  very 
distinctly  put,  either  at  the  trial  or  upon  the  argument 
of  this  rule.  It  did  not  very  clearly  appear  whether 
they  insisted  that  the  defendants  were  liable  simply  by 
reason  of  their  being  shareholders,  or  as  being  partners 
with  the  manager  of  the  mine.  In  fact,  the  only  diffi- 
culty in  the  case  arises  from  the  circumstance  of  our 
PDinds  not  having  been  sufficiently  invited  to  the  dis- 
tinction. 

The  points  urged  on  the  argument,  were  — first,  mis- 
direction —  secondly,  miscarriage  of  the  jury. 

The  objection  taken  to  the  ruling  of  my  brother 
Plaiij  was,  that  he  told  the  jury  that  the  defemlants 
irere  not  liable,  simpUciter^  for  money  borrowed  by  a 

VOL.  I V.  —  C  B.  Z  Z 
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co-adventurer.  In  other  words,  that  the  mere  iact  of 
the  defendants'  being  shareholders  in  the  mine^  did  not 
give  to  a  co-adventurer  authority  to  pledge  the  credit  of 
the  defendants  fol*  money  borrowed.  The  learned  baroOf 
however,  adds,  that  such  an  authority  may  be  implied 
from  the  surrounding  circumstances :  and  he  leaves  it  to 
the  jury  to  say  whether, — the  defendants  being  cchkIvoi- 
turers  with  Alexander  Sobifison^  and  be  being  manager, 
and  having  opened  the  actount  in  the  name  of  the  ow 
cern, — regard  being  had  to  all  the  evidence  given  on  tbe 
part  of  the  plaintiffs,  any  implication  of  authority  neces- 
sarily arose  for  the  borrowing  of  moneys  essential  to  tbe 
well  conducting  of  the  adventure.  The  charge  of  mis* 
direction  applies  itself  only  to  tbe  first  part  Whit 
authority  has  been  presented  to  the  court  for  holdings 
that  one  who  becomes  party  to  an  adventure  of  this  tort, 
thereby  gives  authority  to  his  co-adventurers  to  pled^ 
his  credit  ?  In  the  case  of  ordinary  trading  partnerships, 
each  member  of  the  firm  has  equal  authority  with  hii 
co-partners  to  deal  according  to  the  usual  comrse  of 
business.  Hence  it  is,  that  there  is  an  implied  aodioritjr 
in  each,  to  a  very  considerable  extent,  to  bind  the  firm  bj 
accepting  bills  and  borrowing  money*  Is  that  the  cue 
with  reference  to  mines  ?  By  no  means.  It  is  weD 
known  that  all  the  co-adventurers  in  a  mine  do  not 
assume  an  equal  degree  of  authority,  but  that  tbe 
management  is  invariably  intrusted  to  certain  of  them. 
If  it  were  held,  as  a  principle  of  law,  that  any  one  of 
the  co-adventurers,  independently  of  management,  bad 
nn  implied  authority  to  pledge  the  credit  of  tbe  whole 
for  a  loan  of  money,  would  not  that  be  inconsisteot 
with  the  known  usage  in  such  cases  ?  Who,  if  tbat 
were  the  law,  would  become  party  to  such  a  scheme? 
If  there  be  any  such  implied  authority  in  one  of  tbe  oo- 
adventurers  to  bind  the  whole,  such  authority  most 
result  from  the  fact  of  his  having  tbe  managemeotof 
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the  concern  entrusted  to  hiniy  and  not  from  the  mere 
circamstance  of  his  being  one  of  the  co-adventurers. 
tulany  of  the  remarks  fnade  in  the  course  of  the  argu- 
ment, as  to  the  supposed  analogy  between  an  association 
t>F  this  sort  and  an  ordinary  trading  partnership,  were 
founded  opon  an  incorrect  view  of  the  subject.    Though 
they  have  many  points  of  resemblance,  there  are  also 
many  inVhich  they  very  materially  differ.  The  partners 
in    an  ordinary  trading  concern  are  supposed  all  to 
be  eqoally  in  the  management :  it  is  not  so,  however,  in 
the  case  of  a  mining  adventure.     The  course  that  many 
Judges  have  thonght  to  be  the  right  course,  was  pursued 
here;  for,  the  learned  baron  told  the  jury  that  the  cir- 
cumstance of  their  being  co-adventurers  in  the  mine,  did 
iH>t,  of  itself,  authorise  Robinson  to  borrow  money  upon 
^e  credit  of  the  defendants ;  and  he  left  it  to  them  to 
^y*  whether,  regard  being  had  to  the  nature  of  the 
^neern,  and  the  course  of  dealing  of  the  parties,  Robin^ 
^^^  had  any  implied  authority  for  that  purpose.    Robin^ 
*f^%  evidence  distinctly  negatived  his  having  any  express 
aotbority. 

Bfany  authorities  have  been  referred  to;  but  it  is 
diflBcalt  to  understand  whether  they  were  relied  upon  in 
support  of  the  objection  to  the  ruling,  or  as  impeaching 
the  propriety  of  the  verdict. 

In  Dickinson  v.  Valpy  {a\  —  a  case  which  is  deeply 
hnpressed  upon  my  mind,  from  the  circumstance  of  my 
having  been  counsel  in  the  cause,  and  from  its  being 
CMae  of  the  earliest  cases  in  which  I  was  concerned  at  the 
har,— one  of  the  questions  was,  whether  a  co-adventurer 
in  a  mine  was  bound  by  the  acceptance  of  bills  by  the 
ffi^Wors  ?     How  was  that  question  dealt  with  by  the 
court  ?     Lord    Tenterden  says  :    "  I  am   of   opinion 
that  the  mere  circumstance  of  the  defendant's  having  be- 
come a  shareholder  in  a  mining  company,  does  not,  in 

(a)  10  B.  Ss  C.  128.,  5  M.  6^  R.  126. 
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point  of  lawy  make  Iiim  nnswerable  for  hjMs  drawn  or 
^accepted  by  those  who  took  upon  themselves  to  manage 
the  concern.'^     Baijlejj^  J.,  snys :  In  order  to  establish 
his  liability^  it  ought  to  haye  been  made  oat  affirma* 
tively,  on  the  part  of  the  plaintiff,  that  this  was  a  com* 
pany  in  which  the  directors  were  authorised  to  bind  the 
other  members  by  drawing  and  accepting  bills.    Now, 
upon  that  point,  the  only  question  which  could  be  sab- 
niitted  to  the  jury,  was,  whether  companies  instituted 
for  similar  purposes,  had  constantly  been  in  the  habit  of 
drawing  and  accepting  bills ;  or  whether  it  was  abso- 
lutely necessary,  for  the  purpose  of  carrying  on  the 
concern^  that  there  should  have  been  such  a  power. 
There  was  no  evidence  to  warrant  the  judge  in  leaving 
those  questions  to  the  jury.     First,  there  was  no  evi- 
dence for  them,  that  such  a  power  was  usually  vested  in 
the  directors  of  other  companies,  or  that  it  was  neces- 
sary for  the  purpose  of  carrying  on  such  a  concern.   I 
think  that  such  a  power  is  not  necessary  for  that  purpose." 
And  he  afterwards  adds:    *^The  directors  may  bind 
themselves  personally,  and  pledge  their  own  responsi- 
bility, but  not  that  of  the  otlier  members."  Ulikdak,  J»f 
says :  "  In  the  case  of  an  ordinary  trading  partnership! 
the  law  implies  that  one  partner  has  autliority  to  bind 
another  by  drawing  and  accepting  bills,  because  the 
drawing  and  accepting  of  bills  is  necessary  for  the  po^ 
poses  of  carrying  on  a  trading  partnership ;  but  it  does 
not  follow  that  it  is  necessary  for  the  purpose  of  car- 
rying on  the  business  of  a  mining  company."    And  the 
judgment  of  Parke^  J.,  is  much  to  the  same  effect 
The  result  of  that  case  is,  that,  in  an  association  for  the 
working  of  mines,  only  such  authority  in  one  of  the  co- 
adventurers  to  pledge  the  credit  of  the  rest  will  be  im- 
plied by  law,  as  is  usual  and  necessary  for  the  working 
of  mines ;  and  there  is  nothing  in  that  case  to  impeich 
either  t^e  ruling  or  the  verdict  upon  this  occasion. 
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The  next  case  is  Tredwen  v.  Bourne  (a),  ivbere  goods 
bad  been  supplied  on  credit  for  the  use  of  the  mine,  by 
onler  of  the  directors.  The  defendants  there  appeared 
to  have  interfered  with  the  management  of  the  concern, 
in  such  A  manner  as  to  sliew  that  they  were  cognisant 
of  the  (act  of  the  business  of  the  mine's  being  carried  on 
upon  credit ;  and  therefore  it  was  left  to  the  jury,  not 
simply  whether  the  defendants  were  liable  by  reason  of 
iheir  having  been  co-adventurers,  but  also  whether  they 
knew  of  the  concern  being  carried  on  by  the  directors^ 
and  those  employed  by  them,  in  the  manner  it  was, 
—  in  which  case,  the  jury  were  told,  the  defendants 
were  liable;  and  upon  the  jury  finding  this  question  in 
the  affirmative,  they  were  held  to  be  liable.  I  observe 
that  Mr.  CrawJetf  in  the  course  of  the  argument  in  that 
caiie,  states  something  that  does  not  appear  to  have  been 
in  evidence  here,  but  which  I  believe  to  be  quite  correct 
as  regards  mines  that  are  worked  upon  what  is  called 
the  cost-book  principle :  —  **  The  business  of  a  mine  is 
carried  on  quite  differently  from  that  of  an  ordinary 
trading  firm.  Regular  calls  are  made,  as  money  is 
wanted  for  the  purpose  of  the  paitnership,  which  are 
paid  down;  and  the  directors  have  only  authority  to 
manage  the  concern  with  the  funds  so  supplied,  but 
not  to  pledge  the  credit  of  individual  shareholders." 
Parke,  B.,  in  the  course  of  the  argument,  says :  **  The 
directors  have  authority  to  do  all  that  it  is  usual  to  do 
in  the  management  of  mining  companies."  There  is 
nothing  there  that  is  inconsistent  with  the  position — that 
the  degree  of  authority  is  to  be  judged  of  by  the  nature 
of  the  concern  and  the  mode  in  which  it  has  been  car- 
ried on.  In  delivering  his  judgment,  the  same  learned 
judge  says :  ^*  The  sole  question  was,  whether  there  was 
evidence  to  go  to  the  jury,  that  the  defendant  gave  au- 
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thority  to  the  directors  to  pledge  his  credit  to  the  plmio- 
tiff.  If  the  case  had  stood  merely  on  the  &ct  of 
being  a  shareholder,  I  should  have  thought  it 
not  sufficient.''  That  is  just  what  was  said  by  my 
brother  Plait  on  this  occasion.  As  far  as  that  case  goeS} 
therefore,  it  is  a  distinct  authority  in  support  of  the  pre- 
sent verdict 

The  next  case  it  is  important  to  notice,  is»  HetmUym 
V.  Bourne,  {a)    That  was  an  action  against  a  co-adven- 
turer in  a  mine,  to  recover  a  sum  of  money  borrowed 
by  the  agent  of  the  mine.    It  is  an  extremely  importast 
case,  as  shewing  in  what  manner,  and  to  what  extent, 
partners  in  mining  adventures  are  held  liable  for  con- 
tracts entered  into  on  behalf  of  the  concern*    The  debt» 
it  appeared,  was  bond  Jide  incurred  in  raising  money  fer 
the  payment  of  wages  to  the  mhiers.     Proceedings  had 
been  taken  to  enforce  payment,  and  the  property  of  tbe 
mine  had    been   seized,  and   was  about  to  be  sold 
The  consequences  of  stopping  the  works  would  haie 
been  very  serious.     The  mine  would,  in  all  probability 
have  been  filled  with  water,  and  much  difficulty  and  ex- 
pense would  have  been  incurred  on  recommencing  the 
working.     In  one  sense,  therefore,  there  clearly  was  an 
urgent  necessity  for  paying  these  debts*     Looking  ai 
the  necessities  of  the  moment,  my  brother  Matie  told 
the  jury,  that,  although,  under  ordinary  circumstances 
an  agent  could  not,  without  express  authority,  bomm 
money  in  the  name  of  his  principal,  so  as  to  bind  hiOf 
yet,  if  it  became  necessary  to  raise  money  in  order  to 
preserve  the  property  of  the  principal,  the  law  wooU 
imply  an  authority  in  the  agent  to  do  so,  to  the  ex- 
tent of  that  necessity :   and  he  left  it  to  them  to  saj 
whether  the  pressure  on  the  concern  was  such  as  \o 
render  the  advance  of  the  money  a  case  of  such  neco- 


(a)  TM.  ^  W.  595. 
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sity.'  The  jury  found  that  it  was.  The  court  of  Ex- 
chequer, however^  gmnted  a  new  trial,  —  holding  that 
lUs  wa»  not  within  the  ordinary  authority  of  an  agent, 
tnd  that*  such  authority  is  to  be  measured  by  the  ordi- 
nary necessities  of  the  concern,  and  not  by  sudden  and 
extraordinary  occasions.  There  is  nothing,  therefore, 
in  that  case,  to  sanction  the  idea  that  any  authority  to 
pledge  the  credit  of  the  concern  in  this  way,  is  to  be 
inferred  from  the  mere  circumstance  of  being  a  co- 
adtenturer*    ,. 

The  next  .case  is  Haaken  v.  Bourne,  {a)  It  had  been 
thrown  out  by  some  of  the  judges  in  Tredwen  v.  Bourne^ 
that,  if  there  was  any  express  restriction  or  limitation 
of  the  authority  of  the  directors  to  contract  debts,  that 
should  have  been  shewn:  and  that,  apparently,  gave 
rise  to  Hawten  ▼•  Bourne^  where  the  existence  of  such 
a  limitation  of  authority  was  proved.  As  soon  as  the 
attention  of  the  judges  was  called  to  it  as  a  point  in 
judgment,  they  felt,  that,  if  the  authority  to  be  implied 
from  the  nature  of  the  concern,  and  the  usual  mode  of 
oondneting  such  adventures,  is  to  be  at  all  restricted  by 
the  agreement  of  the  partners,  the  world,  or  those  who 
deal  with  the  concern,  should  have  notice  of  such  re- 
stridion.  Therefore,  when  the  prospectus  limiting  the 
authority  of  the  directors  was  put  in,  the  court  said  that 
could  not  affect  the  plaintifTs  rights,  because  he  must  be 
assomed  to  have  dealt  with  the  directors  upon  the  sup- 
position  that  they  were  acting  under  the  authority  usual 
IB  cases  of  the  kind.  That  is  a  distinct  recognition  of 
the  principle  upon  which  the  summing  up  in  this  case 
proceeded. 

No  evidence  was  given  here  of  any  usage  as  to  bor- 
rowing of  money  by  mining  adventurers ;  nor  any  evi- 
dence of  necessity.    But  it  appeared  that  the  defendants 
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never  in  any  way  interfered  in  the  management  of  the 
concern :  and  it  was  sought  to  charge  them  simply  on 
the  ground  that  they  were  co-adventurers  with  the 
Robinsons.  No  question  went  to  the  jury  as  to  whether 
the  plaintiiTs  had  notice  of  Robittson^s  misapplication  of 
part  of  the  money.  I  incline  to  think  there  was  oogeot 
evidence  that  the  plaintiffs  dealt  with  the  Robinsons  only. 
But  that  point  does  not  now  arise.  I  assume  that  the 
money  was  advanced  upon  the  credit  of  the  mme,  ind 
that  the  plaintiffs  had  no  notice  that  it  was  applied 
otherwise  than  to  the  purposes  of  the  mine.  But,  upon 
the  facts  reported,  it  appears  to  us  that  there  was  no 
evidence  to  warrant  the  jury  in  coming  to  any  other 
conclusion  than  they  have  done*  It  was  lefl  to  them 
broadly  and  correctly,  that  the  defendants  were  not 
liable  simply  because  they  were  co-adventarers;  but 
that  they  might  imply  an  authority  in  Alexander  JZo* 
binson  to  pledge  the  credit  of  the  defendants  for  what 
was  necessary  to  the  successful  management  of  tbeminc^ 
and  was  usual.  The  jury  must,  therefore,  be  taken  to 
have  found  that  the  borrowing  of  money  was  not  ne- 
cessary for  carrying  on  the  business  of  the  mine,  aod 
that  it  was  not  usual. 

We  are  therefore  of  opinion  that  the  direction  of  the 
learned  baron  was  correct,  and  that  the  jury  came  to  a 
proper  conclusion  upon  the  evidence  that  was  before 
them ;  and,  consequently,  that  this  rule  must  be  dis- 
charged. 

Rule  discbaigedt 
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>  r.  Mackenzie,  One  of  the  registered 
blic  Officers  of  The  Newcastle-upon-Tyne 
iNT-STOCK  Banking  Company  . 

June  12. 

E  plaintiff  having,  on  the  12th  of  Aprils  1847,   Under  the 

ecovered  judcmiient  n;i:ainst  Daniel  Mackenzie^  one   '     *     ^'     * 
^     o  <y  '  *.  13.,  a  party 

!  registered  public  officers  for  the  time  being  of  moving  for  a 

T  certain  persons  united  in  co-partnership  by  and  ^ctrejaetat 

the  name,  style,  or  designation  of  T/ie  Newcastle'  jj^ye  ©xecu- 

r^ii^  Joint'Stock  Banking  Company^  for  the  purpose  tion  against 

Tying  on,  and  carrying  on,  the  trade  or  business  J^"°®' ™®™- 

ikers  in  England  under  the  provisions  of  the  statute  banking  com- 

k  r.  46.,  in  an  action  upon  a  promissory  note  for  V^^l'  ^^  * 

[)/•,  bearing  date  the  26th  of  Februaty,  1845;  and  against  the 

ivuig  obtained  satisfaction  thereof,  either  from  the  registered 

officer,  or  from  the  members  of  the  co-partnership  J^  ^'^hTh* 

5  time  being,  —  has  made 

substantial 

riin,  on  a  former  day  in  this  term,  obtained  a  rule  endeavours  to 

w  cause  why  a  scire  facias  quare  execiUionem  non  obtain  an 

I  not  issue  upon  the  judgment,  against  seven  per-  *^"  V  ® 

^ho  were  respectively  members  of  the  co-partner-  against  the 

members  for 
\e  being ;  and  the  court  will  decide,  on  the  motion,  whether  sufBdent 
ye  has  been  used  in  the  particular  case. 

not  necessary  that  execution  should  first  be  issued  against  all  the  mem- 
r  the  time  being.—  Wilde,  C.  J.,  dubitante* 

it  evidence  that  the  parties  sought  to  be  charged  as  such,  were  members  at 
e  of  the  contract,  will  suflBce  to  induce  the  court  to  grant  a  rule  for  a 
teias  against  them,  in  the  absence  of  affidavits  on  their  part  negativing 
A  constituting  their  liability. 

court  refused  to  allow  the  rule  nisi  to  be  drawn  up  for  an  earlier  day  than 

ordinary  practice  it  would  be  drawn  up,  upon  a  suggestion  that  the  period 

by  the  statute  for  proceedings  against  former  members,  had   nearly 
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1847.  ship  at  the  time  of  the  making  of  the  contract  The 
—  motion  was  founded  upon  affidavits  which  stated— tbal 
FiBLn  ^j^g  co-partnership  in  question  was  a  co-partnership  ol 
Mackensib.  certain  persons  united  together  for  the  purpose  of  ctr* 
rying  on,  and  lately  carrying  on,  at  NewcasUM^ 
Tyne^  the  trade  and  business  of  bankers  in  Eaglmd. 
according  to  the  provisions  of  the  statute  7  6.  4w  c  4d.; 
that,  on  or  about  the  26th  of  Jaimary^  1846,  the  nid 
co-partnership  suspended  their  payments  and  ceased  li 
carry  on  such  their  trade  or  business  of  bankers,  ud 
were,  as  the  deponent  verily  believed,  in  a  date  (ffdip 
and  hopeless  insohenof;  that,  on  the  llth  of  Martk  bil; 
the  deponent,  as  the  attorney  for  the  plaintifi^  and  bf  U 
direction,  caused  a  writ  of  summons  to  be  issued  agiiiiil 
the  defendant,  Daniel  Mackenzie^  —  who  appeared  bm 
the  return  made  on  the  14th  of  August^  1846,  to  the 
commissioners  of  stamps,  by  the  said  banking  oompio] 
or  co-partnership,  under  schedule  (B.)  of  the  7G.i 
c.  46.,  to  be,  and  then  was,  one  of  the  registered  pnbb 
officers  of  the  company,  in  such  capacity  of  public  oAm 
as  aforesaid, — to  enforce  payment  of  the  principal  ftB 
of  14,000/.  and  interest  due  from  the  company  to  dM 
plaintiff  upon  a  promissory  note  of  the  company,  dated 
the  26th  of  January^  1845;  that,  on  the  12th  of  Ajn 
last,  the  plaintiff  duly  recovered  final  judgment  agaim 
Mackenzie  as  such  registered  public  officer  as  afofeni4 
for  29,S6S/.  l5.  M.  for  debt,  and  7/.  4f.  M.  forbii 
damages  and  costs;  that,  on  the  ISth  of  AprU  afbrMidi 
the  deponent  caused  to  be  issued  out  of  this  coM  i 
certain  vfYiioi  testatum JL  fa.  on  the  said  judgment  (di^ 
grounded  on  a  writ  ofJL/a.  directed  to  the  sheriff  it 
Middlesex^  being  the  county  wherein  the  venue  !■ 
laid),  and  which  said  writ  of  testatum  JL  fa.  wastMH' 
on  the  said  ISth  of  Aprils  and  directed  to  the  sberif 
of  Surrey,  in  which  county  Macketizie  resided,  io  oidv 
to  obtain  payment  from  Mackenzie^  as  such  public  ofct 
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Gnresaidy  of  such  debts  and  damages  as  aforesaid^ 
rhich  writs  the  sheriffs  returned  miUa  bonas  that 
Miper-writing  thereunto  annexed,  marked  A.,  was  a 
6ed  copy,  under  the  hand  of  one  of  the  commis- 
!»  of  stamps  and  taxes,  of  the  return  or  account 

at  the  stamp-office,  London^  in  pursuance  of  the 
kte^  between  the  28th  of  February  and  the  25th  of 
«j|  last,  of  the  names  and  places  of  abode  of  all  the 
DOS  at  the  time  of  such  return  concerned  or  engaged 
Murtners  in  the  said  banking  company,  since  which 
I  no  other  persons,  as  the  deponent  believed,  had 
ired  into  the  same ;  that,  on  the  22nd  of  April  last, 
trejaciasj  directed  to  the  sheriff  of  Middlesex^  was 
r  issued  against  John  Bell,  Gilbert  Fbrster  Hunta'j 
ktW  Madenzitf  John  Marshall,  Philip  Marshall^ 
fer  ScaUf  and  John  Willson,  being  seven  of  the  per- 

eotered  in  the  last-mentioned  return,  as  members, 
tlie  time  being,  of  the  said  co-partnership,  for  the 
ose  of  obtaining  execution,  against  the  same  several 
1^118  respectively,  of  the  judgment  so  obtained  against 
heime  as  such  public  officer  as  aforesaid,  and  which 
"writ  of  scire  facias  was  returnable  on  the  28th  of 
(  then  next  following;  that  the  scire  facias  was  duly 
ni  at  the  office  of  the  sheriff  of  Middlesex,  and  left 
k    four  clear  days  before  the  return  day  thereof; 

on  the  12th  of  Mm/  last,  a  judge*s  order  was  ob- 
d  for  final  judgment  upon  the  scire  facias  against 
c»f  the  above-named  individuals,  they,  or  any  or 
ft  of  them,  not  having  appeared  to  the  said  writ ; 

final  judgment  was,  on  the  14th  of  May,  signed 
Urt  those  six  persons  for  want  of  appearance,  and 
imt  the  seventh  (who  had  appeared)  for  want  of  a 
i;  that^  on  the  1st  of  May  last,  a  scire  facias  was 
f  issued  against  George  TaUentire  Gibson  and  Smith 
htr^  two  other  members,. for  the  time  being,  of  the 
!  co-partnership,  which  writ  was  duly  lodged  at  the 


1847. 

FiBLD 

V. 

MAcxniBia. 
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Field 


1 847.       office  of  the  sheriff  of  Middlesex;  that  Gibson  and  Hdmi 
having  respectively  appeared  to  the  scire  JaciaSf  a  de* 
claration  was,  on  the  19th  of  May^  duly  delivered  to 
Maokenzib.    ^l>c>r  attorneys  or  agents  respectively,  and,  on  the  88tli, 
judgment  for  want  of  a  plea  was  duly  signed  against 
them;  that  writs  otjlerijadas  and  testatum  Jitii  fadas 
were  duly  issued  against  the  said  several  persons,  and 
delivered  to  the  respective  sheriffs  of  the  proper  cooo- 
ties ;  that  to  certain  of  these  writs,  the  respective  sheriA 
had  returned  ntdla  bona^  and  to  tlie  others  no  retun 
had  yet  been  made  (a),  but  that  the  deponent  bad  retsoa 
to  believe,  and  did  believe,  that  no  part  of  the  said 
debt  and  costs  recovered  against  Mackenzie^  would  or 
could  be  obtained  from  any  or  either  of  the  said  several 
defendants  against  whom  respectively  the  Jast-oientiooal 
writs  of  fieri  facias  and  testatum  fien  facias  were  di- 
rected ;  that,  since  the  issuing  of  the  scire  facias  against 
Bell^    Hunter^   D.  Mackenzie^    Jolin  MarshaU^  PkSif 
Marshall^  Scott^  and  WiUson^  two  of  them,  viz.  John  and 
Philip  Marshall^  had  sold  ail  their  effects;  that,  since 
the  issuing  of  the  scire  facias  against  Gibson  and  Hobartt 
the  former  had  executed  a  bill  of  sale  of  all  his  efiect% 
to  secure  a  debt  due  to  7ii^  East  if  England  Joid' 
slock  Banking  Company;  that  the   sheriff  had  levied 
100/.,  and  that  his  real  property  was  subject  to  mort- 
gages exceeding  its  value;  that  Hobart  had  also  a^ 
signed  all  his  effects  for  the  benefit  of  certain  crediton; 
that  Hunter  and  WiUson  were  possessed  of  no  properl/ 
whereon  execution  could  be  levied ;  that  the  deponent 
hnd  received  instructions  from  the  plaintiff  to  takepn^ 
ceedings  against  all  the  members,  for  the  time  bein^«ef 
the  said  co-partnership,  from  whom  it  was  probable  ibt 
any  part  of  the  said  debt  and  costs  could  be  obtaioeA 


(a)  By  affidavits  filed  sub-     to  have  been  returned  tiA 
aequently,  these  also  appeared     bona. 
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•it&out  favour  or  partiality,  and  that,  to  the  best  of  his 
judgineiit  and  ability,  he  had  followed  such  instructions; 
that  the  persons  named  in  the  return  annexed  to  the 
affidavit^  as  the  members  or  partners  in  the  said  banking 
company,  were  fifty-four  in  number ;  that  the  deponent 
had  made  very  diligent  inquiries  with  a  view  to  ascer- 
tain the  actual  position  in  life  of  such  persons,  and 
their  ability  to  pay  the  debt  and  costs  in  this  cause; 
that  the  deponent  had  been  informed,  and  believed, 
that  eight  of  the  several  persons  included  in  the  said 
?etnm  (naming  them)  were  respectively  deceased  at  the 
tkneof  sudi  return  being  made,  and  that  they  were  all 
persons  in  poor  circumstances,  and  possessed  of  but 
tittle  means  or  property;  that  nine  others  were  re* 
spectifely  resident  out  of  the  jurisdiction  of  the  court; 
that  seven  others  were  domestic  or  other  servants ;  that 
one  other  was  matron  of  a  lunatic  asylum ;  that  eight 
others  had  lately  been  bankrupt,  or  had  assigned  away 
their  effects ;  that  two  others  had  ceased  to  be  members 
of  the  co-partnership  since  the  said  return ;  that  one 
other  was  a  small  cooper ;  that  one  other  was  a  pitman 
or  labourer  at  a  foundry ;  that  one  other  was  a  clerk 
or  porter  to  a  merchant;  that  one  other  was  a  pauper; 
that  three  bothers  were  excisemen ;  that  one  other  was 
i  married  woman,  whose  husband  was  a  small  trades-* 
fetn;  that  one  other  was  clerk  at  a  bank;  that  one 
other  was  an  engineer,  and  believed  to  be  insolvent ; 
Ihit  one  other  was  not  worth  lOil;  and  that  one  other 
%tts  8  clerk  with  a  salary  of  205»  per  week,  {a)  The 
affdavit  then  went  on  to  state,  that,  on  the  SOth  of 
•4prr4  1846,  John  Brooke  recovered  a  judgment  in  the 
Wort  of  Exchequer  against  John  Bell,  as  and  being 
Que  of  the  then  public  officers. of  The  Newcaslle-tipon" 
7yHe  Joint'Stock  Bankitig  Company^  for  27^5761.  I3s. 


1847. 

FXBLD 

MACKBNsna. 


(a)  Making  in  all  forty-seven  persons. 


Vompan^,  lor  136,70R  Of.  3d.  debt,  and 
that  another  judgment  had  been  rec 
against  the  eaid  Walter  Scott,  as  such  p 
aforesaid,  for  1S,490/.  damages,  and  oc 
Dodgson,  the  public  officer  of  the  bank 
in  the  court  of  Exchequer ;  that  serera 
are  pending  against  the  said  Neaia 
Joint-stock  Banking  Company,  to  recov 
or  sums  of  money ;  that  the  said  StatUi 
such  public  officer  as  aforesaid,  had  i 
judgment  on  scire  Jadas  upon  the  afen 
so  obtained  bjr  him  against  the  said 
against  six  of  the  members,  for  the  timi 
said  NettcaaU-^tpon-Tifne  Joint-stock  Bat 
and  had  issued  executions  against  them 
able  to  obtain  sufScient  to  pay  the  costs  i 
inga ;  that  attempts  had  been  made  by 
of  the  said  banking  company,  who  had 
ment  against  the  shareholders  thereof  for 
to  levy  th«r  executions  upon  tlitiir  pro 
none  had  been  found  to  answer  the  same 
and  costs  in  ihis  cause  were  still  wfaoll 
paid,  and  that  there  was  no  defence  agair 
thereof;  that  all  the  present  members  i 
partnership  together  were  unable  to  pv 
costs  in  this  cause,  and  that  the  crediti 
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bj  the  said  banking  company,  under  schedule  (A.),  be-        1847. 

twcen  the  28th  of  February  and  the  25th  of  March^        

I844|  of  the  names  and  places  of  abode  of  all  the  part- 

oen  then  concerned  or  engaged  in  the  said  banking   Maokbhub. 

company^  the  following  persons  appeared,  who  were 

then,  as  the  deponent  believed,  severally  members  of  the 

said  banking  company,  or  co-partnership,  that  is  to  say. 

Mm  Aroqke^  Benjamin   Beverley^  Eliza  Ann  Beverley 

(anee  married  to  William  Pawson)^  Matthem  Baieson 

Beoerky^  John  Ridleyy  the  younger,  and  Joseph  Stocks  / 

thit,m  the  annual  return  made  to  the  said  commis- 

noners  of  stamps  by  the  said  banking  company,  between 

the  28th  of  February  and  the  25th  of  March,  1845,  the 

ntme  of  the  said  Joseph  Slocks  was  omitted ;  that,  in 

the  retbrn  made  between  the  28th  of  February  and  the 

^  of  Marchy  1846,  the  names  of  John  Brooke,  MaU 

Ae^  Baieson  Beverley,  and  Eliza  Ann  Beverley,  were 

cmtted ;  thati  in  the  return  made  between  the  28th  of 

iUnmyand  the  25th  of  March,  1847,  the  names  of 

Aigatmn  Beverley  and  John  Ridley  the  younger  were 

witted ;  and  that,  by  such  several  omissions,  the  said 

Mtnl    persons  whose   names   were    so   respectively 

^■itledt  oeasedy  as  the  deponent  believed,  to  be  mem«* 

ftm  of  the  said  banking  company. 

* 

Martin^  on  moving  for  the  rule,  prayed  that  it  might 
ve  drawn  op  to  shew  cause  at  an  earlier  period  than 
tilt Ofdinary  practice  of  the  court  would  warrant;  as- 
^^iinig  as  a  reason,  that  otherwise  the  three  years 
linited  by  the  ISth  section  of  the  statute  for  proceeding 
^pinst  persons  who  were  shareholders  at  the  time  of 
^  ooDtract,  might  expire  before  the  judgment  could 
^Bade  available  against  them, 

WiLDK)  C.  J.     I  do  not  think  we  have  any  power  to 
the.  time  ordinarily  allowed  for  shewing  cause 
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1847.       against  a  rule,  for  the  mere  parpose  of  ileprtYing  ^^ 

"— —       parties  of  a  defence  which  the  statute  has  gifen  them* 
Field 

V, 

Mackinsie.  Martin.  The  courts  have  on  various  occsno^ 
amended  writs  of  summonsi  in  order  to  save  the  status 
of  limitations. 


June  11. 


Maule,  J.  In  the  cose  of  the  statute  of  limitatioik. 
the  party  previously  liable,  avails  himself  of  a  statotov 
discharge.  Here,  it  is  sought  to  impose  upon  the  parti« 
a  liability  which  the  statute  says  they  shall  not  be  sul 
jected  to  after  the  lapse  of  a  given  period.  The  na 
must  be  drawn  up  in  the  usual  way. 

TV.  H.  Watson  and  Sir  John  Baykjf,  on  behalf  ^ 
Benjamin  Beverley^  Channellf  Serjt»  and  Gm/ufg',  « 
behalf  of  Joseph  Stocks^  and  Bramweil^  on  behalf  ^ 
John  Ridley^  now  shewed  cause,  (a)  The  parties  agiia 
whom  the  scire  facias  is  prayed,  are*  by  the  ISth 
of  the  7  G.  4.  c.  46.  (6),  only  made  liable  for  the 


(a)  The  rule  as  to  John 
Brocice  was  enlarged^  on  the 
ground  that  he  had  not  been 
served  in  time  to  enable  him 
to  answer  it 

(b)  Which  enacts  "  that  ex- 
ecution upon  any  judgment  in 
any  action  obtained  against  any 
public  ofl^cer^  for  the  time  being, 
of  any  such  corporation  or  co- 
partnership^ carrying  on  the  bu- 
siness of  banking  under  the 
provisions  of  this  act,  whether 
as  plaintiff  or  defendant,  may 
be  issued  against  any  member 
or  membere,  for  the  time  being, 
of  any  euch  corporation  or  eo* 
partnership;  and  that,  in  case 
any  such  execution  against  any 
member  or  members,  for  the 
time  being,  of  any  such  cor- 


poration or  oo-partncniup  all 

be  ineffectuai  for  obtainiogf^ 

ment  and   satisfSMtioo  «f  Ai 

amount  of  audi  jadgBMi^il 

shall  be  lawful  for  the  p0tf  ar 

parties  so  having  obtained  ji^ 

ment  agunst  snch  pobfieiiiv 

for  the  time  being,  to  ii 

ecution  against  oajf  perm^ 

pereone  vho  wae  er  «»» • 

member  of  euek  eorpenM^ 

co-partnerekip  at  the  lim  •*• 

the  contract  or  amtrt^ ' 

enpagemeni  or  engafut0^^ 

[or]  which  euek  ju^mtd^ 

have  been  obtaimtd,  wettf^ 

entered  into,  or  became  i^ 

ber  at  any  time  bifiin  ^ 

contracte  or  engayemettf^ 

executed,  or  was  a  ■*■''' 

the  time  qf  the  Jmffis^' 
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gagements  of  the  co-partnership,  upon  its  being  shewn  1847* 
to  the  satisfaction  of  the  couit,  that  execution  has  in-  > 
effectually  issued  against  all  the  members  for  the  time  '^^'^ 
being, — who  are  primarily  liable,  — or  that  substantial  Maoxekm. 
and  bon&Jide  endeavours  have  been  made,  to  obtain  an 
available  execution  against  them.  In  Eardley  v.  Law  (a\ 
where  the  plaintiff  had  only  sued  a  registered  officer 
of  the  banking  company,  who  had  suffered  judgment  by 
defiiult,  and  execution  had  thereupon  issued,  to  which 
mUs  bona  was  returned,  and  it  appeared  that  the  bank- 
ing company  had  stopped  payment,  that  several  execu- 
tbns  had  issued  against  the  registered  officers,  and  that 
lliirtji  of  the  members  had  become  bankrupt ;  and  the 
plaintiff  deposed  that  there  were  not,  to  his  knowledge, 
goods  of  any  of  the  then  present  members,  on  which  a 
levy  could  be  made,  and  that  he  had  used  every  means  in 
his  power  to  gain  information  as  to  their  present  sol- 
vency, and  believed  that  execution  against  them  would 
be  mefiectual ;  but  it  was  sworn  on  the  other  side  (on 
infermation  and  belief)  that  there  were  then  one  hwidred 
Ml  tkiiiy'09ie  members  of  the  co-partnership,  and  that 
several  of  them  (among  whom  were  sixteen  mentioned 
bj  name)  were  fully  solvent,  and  that  the  company  had 
Mets;— it  was  held  that  sufficient  ground  was  not  shewn 
ht  a  icirejacias  against  former  members.  Littledale^  J., 
Aere  says :  **  The  statute  7  G.  4.  c.  46.  s.  13.  says,  thai 
W  judgment  being  obtained  against  the  registered  officer 
tf  a  company  within  the  act,  execution  shall  issue 
ilgaiost  any  member  or  members  for  the  time  being. 


ymi:  Provided  always^  that  to  the  person  or  persons  sought 

^  laeh  execution  as  last  men-  to  be  charged,   nor  after  the 

iKoed,  shall  be  issued  without  expiration  of  three  years  next 

^^  first  granted,  on   motion  after  any  such  person  or  per- 

b  open  courts  by  the  court  in  sons  shall  have  ceased  to  be  a 

^4idi    such   judgment    shall  member  or  members  of  such 

^tve  been  obtained ;  and  which  corporation  or  co-partnership." 

^lotfoa  fhall  be  made  on  notice  {a)  \%  Ad.  ;^  E.  S02. 

fUL.  IV.  --C.  U.                   3  A 
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1847.       against  a  rule,  for  the  mere  purpose  of  depri 

"— -       parties  of  a  defence  which  the  statute  has  gifen 
Field 

V, 

Maokensic*  Martin.  The  courts  have  on  various  i 
amended  writs  of  summonsi  in  order  to  save  ll 
of  limitations. 

Maule,  J.    In  the  case  of  the  statute  of  lif 
the  party  previously  liable,  avails  himself  of  a 
discharge.   Here»  it  is  sought  to  impose  upon  tl 
a  liability  which  the  statute  says  they  shall  not 
jected  to  after  the  lapse  of  a  given  period, 
must  be  drawn  up  in  the  usual  way. 


June  11. 


fV.  H.  Watsofi  and  Sir  John  Bayley,  on  I 
Benjamin  Beverley^  Channell^  Serjtf  and  Cn 
behalf  of  Joseph  Stoeks^  and  Bramvoell^  on  I: 
John  Ridley f  now  shewed  cause,  (a)  The  paitk 
whom  the  scire  facias  is  prayed,  are,  by  the  ISt 
of  the  7  G.  4.  c.  46.  (6),  only  made  liable  for 


(a)  The  rule  as  to  John 
BrocJce  was  enlarged^  on  the 
gronnd  that  he  had  not  been 
served  in  time  to  enable  him 
to  answer  it. 

(b)  Which  enacte  "  that  ex- 
ecution upon  any  judgment  in 
any  action  obtained  against  any 
public  officer^  for  the  time  being, 
of  any  such  corporation  or  co- 
partnership^ carrying  on  the  bu- 
siness of  banking  under  the 
provisions  of  this  act,  whether 
as  plaintiff  or  defendant,  may 
be  issued  against  any  member 
or  membere,  for  the  time  being, 
of  any  ntch  corporation  or  eo* 
partnership  ;  and  that,  in  case 
any  such  execution  against  any 
member  or  members,  for  the 
time  being;  of  any  such  cor- 


poration or  oo-partnc 
be  inrffcctuai  for  obCi 
ment  and  ntiifiMti< 
amount  of  radb  JQ 
shall  be  lawful  for  tb 
parties  so  having  obta 
ment  against  sudi  pn 
for  the  time  beingp  tc 
ecution  against  amy 
pereane  ftko  wa9  i 
member  of  emck  cerp^ 
cO'partnerMp  at  the 
the  contract  or  etm 
engagement  or  enytyk 
[or]  which  euek  jmi§ 
have  been  obtained,  m 
entered  into,  or  heeam 
ber  at  any  time  b^ 
contracts  or  engegem 
executed,  or  war  «  ■ 
the  time  f^f  the  je^ 
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ts  of  the  co-partnership,  upon  its  being  shewn  1847* 
itisfaction  of  the  court,  that  execution  has  in-  • 
^  issued  against  all  the  members  for  the  time  '^^^'^ 
who  are  primarily  liable,  — or  that  substantial  MAoxEKn& 
Jide  endeavours  have  been  made,  to  obtain  an 
execution  against  them.  In  Eardley  v. Ijav)(a\ 
le  plaintiff  had  only  sued  a  registered  officer 
Dicing  company,  who  had  suffered  judgment  by 
md  execution  had  thereupon  issued,  to  which 
%  was  returned,  and  it  appeared  that  the  bank- 
lany  had  stopped  payment,  that  several  execu« 
issued  against  the  registered  officers,  and  that 
the  members  had  become  bankrupt ;  and  the 
deposed  that  there  were  not,  to  his  knowledge^ 
any  of  the  then  present  members,  on  which  a 
1  be  made,  and  that  he  had  used  every  means  in 
r  to  gain  information  as  to  their  present  sol- 
id believed  that  execution  against  them  would 
:tual ;  but  it  was  sworn  on  the  other  side  (on 
on  and  belief)  that  there  were  then  one  hwidred 
f<nie  members  of  the  co-partnership,  and  that 
\  them  (among  whom  were  sixteen  mentioned 
I  were  fully  solvent,  and  that  the  company  had 
it  was  held  that  sufficient  ground  was  not  shewn 
^Jacias  against  former  members.  Littledale^  J., 
s:  ^*  The  statute  7  G.  4.  c.  46.  5.  13.  says,  thai 
lent  being  obtained  against  the  registered  officer 
npany  within  the  act,  execution  shall  issue 
iny  member  or  members  for  the  time  being. 


rovided  always^  that  to  the  person  or  persons  sought 

ecudon  as  last  men-  to   be   charged,    nor  after   the 

11  be  issued  without  expiration  of  three  years  next 

granted^  on   motion  after  any  such  person  or  per- 

irt^  by  the  court  in  sons  shall  have  ceased  to  be  a 

:h    judgment    shall  member  or  members  of  such 

obtained ;  and  which  corporation  or  co-partnership." 
11  be  made  on  notice  {a)  12  Ad.  JJ(  E.  802. 


persons  not  parties  to  the  record,  must 
Jaeias,  To  ground  such  an  applicadoD 
parties,  it  must  be  shewn  that  proper  pr 
been  taken  against  some  who  are  actg 
Her^  no  step  has  been  taken  but  againsl 
officer,  who  was  insolvent;  and  as  to 
shewn  that  any  previous  inquiry  was  niad< 
return  of  nulla  bona  is  considered  sufficien 
that  it  is  necessary  to  proceed  to  execution 
continuing  members;  but  enough  has  i 
here."  And  Coleridge,J.,aayB:  "Theslatol 
between  the  class  of  persons  primarily, 
secondarily,  liable.  The  last  are  to  be  ca 
after  certain  proceedings  have  been  tak 
first.  Mr.  WiglUnian  was  compelled  t 
according  to  his  view,  the  proceedings  a{ 
were  to  be  taken  almost  proformd.  Bnl 
the  act.  It  is  clear,  that,  for  proceedii 
second  class  of  persons,  leave  must  be 
the  court;  but,  if,  to  warrant  the  procec 
net  only,  and  nothing  substantial,  were 
provision  as  to  leave  would  be  unneccssar 
real  must  have  been  done,  nnd  bona 
plaintiff  can  ask  for  his  remedy  againa 
secondarily  liable."     \_Matde,  J.    It  is  pr 

nrlnrmTo    that    t1>B    nfflHnvIr    •innn    w)>irh 
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movedy  professes  to  be  framed.]     The  affidavit  is  ex-        1847. 
tremeljr  loose  and  unsatisfactory.     As  to  some  of  tiie        ..^— 
parlies  who  were  members  for   the  time  being,   it  is        Fibld 
sufficiently  shewn  that  execution  against  them  has  been    Maoksnxii. 
ineftctQal  for  obtaining  satisfaction  of  the  judgment; 
bat  it  is  not  shewn  that  execution  has  issued  against 
ali  who  were  not  utterly  destitute :  and,  doubtless,  if 
execution  had  issued  promptly  against  several  of  those 
who  are  stated  to  be  insolvent,  or  in  humble  circum- 
stances, someihing  might  have  been  obtained  from  each. 
[ffilde^  C.  J.     How  can  we  say  that   execution  has 
been  "  ineffectual,'^   where  no  execution    at    all    has 
israed?     It  by  no  means  follows  that  an  execution 
against  a  man  would  be  ineffectual,  because  he  is  in- 
KdvenL]    The  court  ought  to  be  clearly  satisfied  that 
(he  means  of  the  parties  primarily  liable>  have  been 
cooipletely  exhausted,  before  they  allow  execution  to 
Me  against  those  whose  liability  was  only  to  arise 
qm  the  de&ult  of  the  members  of  the  first  class. 
And  this  is  the  only  stage  of  the  proceedings  in  which 
^  inquiry  can  be  entered  into.     iMaidej  J.    Might 
JOQ  not  plead  to  the  scire  facias  the  fact  that  the  plaintiff 
bad  proceeded  against  a  member  of  the  first  class,  and 
^'blMQed  satisfaction  ?  and,  if  so,  might  you  not  also 
l^ead  that  the  plaintiff  had  neglected  to  take  due  means 
w  obtaining  satisfacdon  from  the  members  for  the  time 
babg?]      That  clearly   would   not  be  a  good  plea, 
.[ifindr,  J.    The  scire  facias  calls  upon  the  party  to 
^BiVtf.     Surely  he  may  answer.]     To  charge  these 
iWies,  it  must  be  shewn  that  they  wei*e  members  of 
^  co-partnership  within  three  years  from  the  present 
f^  either  by  the  returns  filed  pursuant  to  5.4.  (a),  or 

(s)  The  4th  section  enacts^  sons^  in  England^  shall  begin 

th^  before  any  such  corpo-  to  issue  any  bills  or  notes^  or 

'MioD    or   co-partnerahip    ex-  borrow^  owe^  or  take  up  any 

<ifeedii]|(  the  nnnber  of  six  per-  money  on  their  bills  or  notes^ 
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by  a  positive  oath  of  the  fact.    Neither  is  done  here; 
and  therefore  the  case  is  free  from  the  difficulty  that 


Mackenui.  an  account  or  return  shall  be 
made  out,  according  to  the  form 
contained  in  the  schedule  mark- 
ed A.  to  the  act  annexed^  wherein 
shall  be  set  forth  the  true  names, 
title,  or  firm  of  such  intended 
or  existing  corporation  or  co- 
partnership, and  also  the  names 
and  places  of  abode  of  all  the 
members  of  such  corporation, 
or  of  all  the  parties  concerned 
or  engaged  in  such  co-partner- 
ship, as  the  same  respectively 
shall  appear  on  the  books  of 
such  corporation  or  co-partner- 
ship, and  the  name  or  firm  of 
every  bank  or  banks  established 
or  to  be  established  by  such 
corporation  or  co-partnership, 
and  also  the  names  and  places 
of  abode  of  two  or  more  per- 
sons, being  members  of  such 
corporation  or  co-partnership, 
and  being  resident  in  England, 
who  shall  have  been  appointed 
public  officers  of  such  corpora- 
tion or  co-partnership,  together 
with  the  title  of  office  or  other 
description  of  every  such  public 
officer  respectively,  in  the  name 
of  any  one  of  whom  such  cor- 
poration shall  sue  and  be  sued 
as  hereinafter  [s.  90  provided, 
and  also  the  name  of  every  town 
and  place  where  any  of  the  bills 
or  notes  of  such  corporation  or 
co-partnership  shall  be  issued  by 
any  such  corporation, or  by  their 
agent  or  agents ;  and  every  such 
account  or  return  shall  be  de- 
livered to  the  commissioners  of 
stamps,  at  the  stamp-office  in 
London,  who  shall  cause  the 
same  to  be  filed  and  kept  in  the 
said  stamp-office,  and  an  entry 
and  registry  to  be  thereof  made 


in  a  book  or  books  to  be  there 
kept  for  that  purpose  bj  some 
person  or  persons  to  be  ap- 
pointed by  the  said  commis- 
sioners in  that  behalf;  and 
which  book  or  books  any  per- 
son or  persons  shall  from  time 
to  time  have  liberty  to  seirdi 
and  inspect,  on  payment  of  U 
for  every  search." 

And  the  6th  section  enadi, 
*'  that  a  copy  of  any  soch  ac- 
count or  return,  so  filed  or  kept 
and  registered  at  the  stamp- 
office  as  by  the  act  is  diieeled, 
—  and  which  copy  shall  be 
certified  to  be  a  true  copy,  un- 
der the  hand  or  hands  of  one 
or  more  of  the  commiwionen 
of  stamps  for  the  time  hcio^ 
upon  proof  made  that  such  oe^ 
tificate  has  been  signed  with 
the  hand-writing  of  the  poaoa 
or  persons  making  the  aame, 
and  whom  it  shall  not  be  neeei* 
sary  to  prove  to  be  a  commit 
sioner  or  commissu)neri|  — 
shall,  in  all  proceedings,  dfil 
or  criminal,  and  in  all  cut* 
whatsoever,  be  received  in  eii* 
dence  as  proof  of  the  appoiot- 
ment  and  authority  of  the  pohBe 
officers  named  in  such  aeeomt 
or  return,  and  also  of  the  fKt 
that  all  persons  named  thereii 
as  members  of  such  ctityoaAm 
or  co-partnership  were  roenbai 
thereof  at  the  date  of  sadi  ac- 
count or  return." 

And  B.  8.  enacti,  ''  dut  ikf 
secretary,  or  other  officer,  of 
every  such  corpontion  or  co- 
partnership shall,  and  be  ii 
hereby  required,  from  tine  » 
time,  as  often  as  occasioo  ^ 
render  it  neceawryi  nato  <•( 
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therwise  have  arisen  from  Sietvard  v.  Dunn,  {a) 
SW11  that  the  names  of  all  the  parties  against 
t  is  now  sought  to  proceed,  were  inserted  in  a 
iled  in  March j  1844.  But  that  was  not  a  re.^ 
ide  pursuant  to  the  statute :  it  purports  to  be 
^  the  cashier^  and  not,  as  it  should  have  been, 
)f  the  registered  public  officers  of  the  co-partner- 
[Mavle^  J.  Enough  is  shewn  to  call  upon  the 
or  an  answer.]  The  plaintiff's  own  affidavits 
ihew  that  Joseph  Stocks^  at  all  events,  had  ceased 
member  of  the  co-partnership  more  than  three 
TO.  Besides,  assuming  that  the  affidavits  are 
t  to  shew  that  no  available  execution  could  be 
gainst  those  members  of  the  first  class  whose 
is  given,  two  remain  wholly  unaccounted  for: 
lay  be  that  they  are  perfectly  solvent,  and  able 
f  the  plaintiff's  judgment* 


1847. 

FlEIiD 
V, 

Mackenzus. 


h,  in  manner  herein- 
"ected^  and  cause  to  be 

to  the  commiBsioners 
I  as  aforesaid^  a  further 
)r  return  according  to 
contained  in  the  sche- 
ced  B.  to  the  act  an- 

the  name  or  names  of 
n  or  persons  who  shall 
n  nominated  or  ap- 
a  new  or  additional 
Beer  or  public  officers 
orporation  or  co-part- 
md  also  of  the  name 

qf  any  person  or  pcv" 
shall  have  ceased  to  he 
^f  su6h  corporation  or 
rship,  Szc,  &c, ;  and 
ler  accounts  or  returns 
n  time  to  tirae^  be  filed 

and  entered  and  re- 
it  the  stamp-office  in 
in  like  manner  as  is 
ore  required  with  rc- 
the  original  or  annual 


account  or  return  hereinbefore 
directed  to  be  made." 

(a)  12M.^W.655.,  ID. 
S^  L.  642. 

(6)  Section  5.  enacts,  *'  that 
such  account  or  return  shall 
be  made  out  by  the  secretary, 
or  other  person,  being  one  of 
the  public  officers  appointed  as 
aforesaid  [«.  4.],  and  shall  be 
verified  by  the  oath  of  such 
secretary  or  other  public  ofiicer ; 
and  that  such  account  or  return 
shall,  between  the  28th  day  of 
February  and  the  25th  day  of 
March  in  every  year,  after  such 
corporation  or  co-partnership 
shall  be  formed,  be^  in  like 
manner,  delivered  by  such  se- 
cretary or  other  public  officer 
as  aforesaid,  to  the  commis- 
sioners of  stamps,  to  be  filed 
and  kept  in  the  manner,  and 
for  the  purposes^  as  hereinbefore 
mentioned." 
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1847.  Martin  and  Hugh  Hilly  in  support  of  the  rule.    The 

— —       objections   urged  on   the  other   side  are  substantiallj 

lELD       ^^Q  —  g^gj^  ^i^^j.  jj  jg  necessary  to  sue  out  execntion 

•  Mackenzie,  against  all  the  members  for  the  time  being,  before  re- 
June  12.  course  can  be  had  against  former  members  —  secondly, 
that  the  affidavits  upon  which  the  rule  was  obtained,  do 
not  shew  that  treasonable  diligence  has  been  used  to 
obtain  satisfaction  of  the  judgment  from  such  former 
members. 

Before  the  passing  of  this  act,  the  sole  privilege  of 
issuing  notes,  was,  by  ]aw,  vested  in  the  Bank  of  £flg- 
lan(h     This  exclusive  privilege  they  agreed  to  forego 
upon  the  terms  contained  in  the  statute.  The  first  section 
enacts  ^^  that  every  member  of  any  such  corporation  or 
co-partnership  shall  be  liable  to  and  responsible  fortbe 
due  payment  of  all   bills   and   notes   which   shall  be 
issued,  and  for  all  sums  of  money  which  shall  be  bo^ 
rowed,  owed,  or  taken  up,  by  the  corporation  or  co- 
partnership, of  which  such  person  shall  be  a  member, 
such  person  being  a  member  at  the  date  of  the  bills  or 
notef,  or  becoming  or  being  a  member  before  or  at  the 
time  of  the  bills  or  notes  being  payable,  or  being  such 
member  at  the  time  of  the  borrowing,  owing,  or  taking 
up,  of  any  sum  or  sums  of  money  upon  any  bills  or 
notes  by  the  corporation  or  co-partnership,  or  whife 
any  sum  of  money  on  any  bills  or  notes,  is  owing  oC 
unpaid,  or  at  the  time  the  same  became  due  from  tb^ 
corporation  or  co-partnership ;  any  agreement,  ooveoant^ 
or   contract  to  the  contrary   notwithstanding."     Tb^ 
parties  against  whom  this  application  is  made,  are  tb^ 
parties   declared  liable  by  this  section:   and  there  i^ 
nothing  in  any  subsequent  clause  to  vary  that  liability* 
To  entitle  a  plaintiff  who   has   obtained  a  judgmeot 
against  the  public  officer  of  the  co-partnership,  to  s 
scire  facias  against  members  at  the  time  of  the  contract^ 
or  of  the  judgment,  it  is  only  necessary  to  sue  00^ 
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execution  against  one  member  for  the  time  being,  and  1847. 
to  satisfy  the  court  that  such  execution  was  bond  fide  ■ 
issued,  and  that  no  available  execution  could  be  obtained  FuiJ> 
against  the  rest  of  that  class ;  the  intention  of  the  act  Maokensxb. 
being  that  the  funds  of  the  corporation  might,  by  that 
means,  be  come  at,  before  resort  is  had  to  the  funds  of 
the  individual  members.  This  is  apparent  from  section 
12^  which  enacts,  <*  that  all  and  every  judgment  and 
judgments,  decree  or  decrees,  which  shall  at  any  time 
after  the  passing  of  the  act,  be  had  or  recovered  or 
entered  up  as  aforesaid,  in  any  action,  suit,  or  proceed- 
ings, in  law  or  equity,  against  any  public  officer  of  any 
anch  co-partnership,  shall  have  the  like  effect  and  opera- 
tion upon  and  against  the  property  of  such  co-partner- 
ship, and  upon  and  against  the  property  of  evei'y  such 
member  thereof  as  aforesaid,  as  if  such  judgment  or 
judgments  had  been  recovered  or  obtained  against  such 
co-partnership,"  &c.  Here,  the  existence  of  partner- 
ship effects  is  negatived.  To  hold,  that  execution  must 
issue  against  every  member  for  the  time  being,  before 
resort  can  be  had  to  former  members,  would  be  giving 
an  effect  to  the  ISth  section  that  is  at  variance  with 
the  ordinary  meaning  of  the  words  used  in  it,  and  con- 
trary to  the  rule  laid  down  by  Parke^  B.,  in  Becke  v. 
Smith  [a).  All  that  was  decided  in  Eardley  v.  L(tm  is,  that 
before  granting  a  scire  facias  against  former  members, 
the  court  is  to  be  reasonably  satisfied  that  honest  and 
iondjide  attempts  have  been  made  to  obtain  satisfaction 
of  the  judgment  from  those  who,  by  the  statute,  are  made 
primarily  liable, — viz.,  the  members  for  the  time  being, — 
and  that  the  proceeding  is  not  illusory.  Th^  affidavits 
in  answer  'Ho  the  rule  in  that  case  shewed  that  there 
were  several  members  against  whom  execution  might 
have  issued  with  effect.  Nothing  of  the  kind  appears  here. 

(a)  2M.S^W.  195# 
3  A  4 
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1 847.  Exception  is  taken  to  tlie  return  filed  at  the  stamp- 

office,  on  the  ground  that  the  person  by  whom  it  was 
made,  was  not  the  officer  indicated  by  the  statute.  But 
MicKENziBt  "^  ^AS  ^  person  who  had  means  of  knowledge  on  the 
subject :  and  it  is  to  be  observed  that  the  return  is  only 
one  medium  of  proof,  and  that  none  of  the  parties, 
with  the  exception  of  Stocks^  has  ventured  to  swear  tlmt 
he  was  not  a  member  of  this  co-partnership  at  die  time 
of  the  contract. 

With  respect  to  StocJcs^  the  case  stands  thus: — He  is 
entered  as  a  member  in   the  return  filed  at  the  stamp- 
office  in  March,  1844,    Another  return  appears  to  have 
been  made  in  November^  1844,  in  which  his  name  was 
not  inserted.     And  his  name  is  also  omitted  from  the 
return  made  between  the  28th  oi  February  diViiSi  the  25th 
of  March,  1845.     And  the  note  in  respect  of  whidi 
this  judgment   was  obtained   bears  date  the  22nd  of 
March,  1845.     But  his  name  does  not  appear  in  anj 
return  of  persons   who  have  ceased  to  be  member^ 
made  under  Schedule  B. ;  nor  does  he,  by  bis  affidatit, 
disclose  at  what  time  he  ceased  to  be  a  member.    AtaU 
events,  no  prejudice  will  accrue  from  the  scire  fadoi 
issuing  against  him  also:  he  will  not  be  concluded t)j JL 
The  omission  to  account  for  two  of  the  fifty-fonr 
members  for  the  time  being,  was  evidently  a  mere  mis* 
take,  which  is  sufficiently  cured  by  the  general  allqjt- 
tion  in  the  affidavit,  that  all  practical  means  have  beeo 
bond  fde  used  to  obtain  satisfaction  from  the  parties 
liable  in  the  first  instance,  but  without  success. 

WiLDE^  C.  J*  The  majority  of  the  court  are  of 
opinion  that  this  rule  should  be  made  abioIuteforA 
scire  facias.  For  my  own  part,  I  must  confess  I  b«*« 
considerable  doubt :  but  I  entertain  too  much  respect  for 
my  learned  brothers  not  to  distrust  my  own  imiividosi 
judgment,  when  opnosed  by  their  united  and  delibente 
opinion.     And,  as  it  is  important  for  many  reasons  tlat 
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the  parties  should  not  be  delayed,  I  concur  in  thinking        184>7* 
that  the  scire  Jacias  should  issue. 

Tlie  first  point  which  has  been  made  the  subject  of 
contest  before  us,  is,  whether  the  parties  against  whom    Mackenzie, 
it  is  sought  to  issue  the  writ,  are  sufficiently  shewn  to 
have  been  members  of  the  company  or  co-partnership 
in  question,  at  the  time  necessary  for  the  purpose  of  the 
scire faciaSf  namely,  at  the  time  when  the  contract  was 
entered  into,   upon   which  the  judgment  against  the 
public  officer  was  obtained,  or  at  the  time  of  the  judg- 
ment.   This  depends  upon  the  affidavit  of  the  plaintifTs 
attorney,  who  swears  that  he  is  informed  and  believes 
that  these  several  persons  were  members  of  the  co- 
partnership at  that  time :  and  he  goes  on  to  state  the 
nature  of  the  information  and  the  grounds  of  his  belief. 
Now,  it  was  the  duty  of  the  bank  to  make  returns  to 
the  commissioners  of  stamps,  in  London^  of  the  names 
and  places  of  abode  of  the  members  of  the  co-partner- 
ihip,  as  they  appeared  on  the  books,  and  also  of  the 
Ktired  members.     And,  accordingly,  a  return  is  found 
•t  the  proper  office,  upon  the  oath  of  the  cashier  of 
the  bank,  containing  the  names  of  the  several  parties 
Against  whom  this  application  is  made,  who  appear  to 
have  been  at  that  time,  members  of  the  co-partnership 
And  it  is  upon  this  information,  so  given  by  a  person 
having  such  means   of  knowledge,   that  the   attorney 
gnmnds  the  belief  to  which  he  deposes.     There  is  no 
'^urn  of  any  of  those  persons  having  ceased  to  be 
inenibers.     But,  in  November ^  1845,  there  is  a  return 
^, — not  at  a  period,  or  under  circumstances,  to  make 
^Uretuni  under  the  statute,  —  which  does  purport  to 
^tain  the  names  of  the  whole  of  the  then  members  of 
^  co-partnership.    Whatever  the  effect  of  that  return 
'^7  be,  it  is  not  a  return  made  pursuant  to  the  act  of 
ptrliament.      The  question,   therefore,   is,   whether  a 
efficient  primd  Jacie  case  has  been  made  out,  on  the 
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1847.  part  of  the  plaintiff  to  justify  the  court  in  permitting 
a  scire  facias  to  be  issued,  that  is,  to  put  the  matter  in  a 
course  of  inquiry.  None  of  the  parties  against  whom 
Mackbksib.  th^  scire  facias  is  prayed  have  ventured  to  swear  that 
they  were  not  members  of  the  co-partnership  at  the 
time  of  the  contract  in  respect  of  which  the  judgment 
was  obtained.  Considering,  therefore,  that  the  object 
of  the  writ  is  merely  to  enable  the  plaintiff  to  litigate 
his  rights,  and  that  the  parties  sought  to  be  affected  by 
it  are  not  thereby  concluded,  the  court  is  of  opinion 
that  enough  has  been  shewn  to  entitle  the  plaintiff  to 
the  rule,  so  far  as  this  first  point  is  concerned. 

The  next  question  is,  whether  the  plaintiff  has  duly 
observe<I  all  the  requisites  of  the  statute,  and  brought 
before  the  court  the  necessary  materials  to  satbfy  it 
that  reasonable  diligence  has  been  used  by  him  to  work 
out  satisfaction  of  the  judgment  against  the  members  of 
the  co-partnership,  for  the  time  being.  It  appears  that 
he  has  issued  several  writs  oi  fieri  facias^  which  hate 
been  returned  nulla  bona :  and  this  is  fortified  by  the 
affidavit  of  the  attornej',  who  swears  that  **  he  received 
instructions  from  the  plaintiff  to  take  proceedings  against 
all  the  members  for  the  time  beinsr  of  the  said  co- 
•partnership,  from  whom  it  was  probable  that  any  part 
of  the  said  debt  and  costs  could  be  obtained,  without 
favour  or  partiality;  and  that,  to  the  best  of  his  judgment 
and  ability,  he  had  followed  such  instructions.*'  The 
first  question  is,  whether  it  is  necessary,  in  order  to 
give  the  plaintiff  a  lociis  standi^  to  issue  writs  of  jfm 
facias  against  all  the  members  for  the  time  being,— and 
I  do  not  apprehend  that  there  can  be  much  diflereoce 
between  issuing  execution  against  one  only,  and  issuing 
it  against  any  number  of  the  members  short  of  the 
whole,  —  or  whether  it  is  enough  to  do  as  the  plaintiff 
has  here  done.  I  own  I  have  considerable  doubt  whfr> 
ther  the  plaintiff  is  shewn  to  have  done  enough.    The 
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rest  of  the  courts  however,  think  that  sufficient  has  been        ]  847. 
done  to  bring  the  parties  before  the  court     It  would       — — 
not  be  useAil,  at  this  late  period  of  the  term,  to  enter        ^'"^ 
at  any  length  into  the  discussion  of  matters  which  can-    Maokbnsue. 
not  be  finally  decided  to-day,  especially  as  the  parties 
will  not  be  precluded,  by  our  making  this  rule  absolute, 
fifom  litigating  their  rights,  whatever  they  may  be.    It 
is  enough,  therefore,  to  say,  that,  in  the  opinion  of  the 
majority  of  the  court,  the  plaintiff  has  done  enough,  in 
this  respect,  to  entitle  himself  to  the  rule  he  asks. 

The  next  question  is  — do  the  facts  that  are  presented 
to  the  court  upon  the  affidavits,  warrant  the  belief  that 
the  pli^inti£P  has  done  all  he  could  reasonably  be  expected 
to  do  to  work  out  satisfaction  of  his  judgment  against 
the  parties  made  primarily  liable  by  the  statute  ?  The 
names  of  all  the  several  parties  are  given,  with  the  ex- 
ception of  two.  As  to  some,  it  is  shewn  that  writs  of 
fkri  facias  have  been  issued,  without  producing  any 
fruits.  As  to  others,  their  situation  in  life  is  deposed  to, 
with  the  grounds  upon  which  the  deponent  rests  his 
belief  that  any  proceeding  against  them  must  prove 
(btile.  No  affidavit  is  offered  in  answer ;  nor  is  it  sug- 
gested, in  answer  to  this  rule,  —  and  the  fact  is  much, 
and  very  properly,  relied  on  by  the  counsel  who  sup- 
ported the  rule,— that  there  is  any  one  individual  of 
tbe  first  class  from  whom  there  was  any  reasonable 
ground  for  expecting  to  obtain  satisfaction.  That  being 
so^  the  court  think  the  plaintiff  is  entided  to  issue  his 
writ  oi  scire  facias. 

Tbb  is  a  very  important  part  of  the  case^  inasmuch 
as  tbe  opinion  of  the  court  is,  in  all  probability,  conclu* 
live  on  die  parties,  as  to  whether  or  not  due  means  have 
been  taken  to  obtain  satisfaction  of  the  judgment  from 
the  members  for  the  time  being.  Bearing  that  in  mind, 
tbe  court,  after  a  careful  consideration  of  all  the  facts, 
has  come  to  the  conclusion  I  have  already  stated. 
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1847.  Another  question  is,  whether  Mr.  Slocks  stands  in  a 

'  diflerent  position  from  the  other  persons  against  wliom 

tiRLD  j|jg  motion  is  directed.  They  are  all  of  opinion  that 
Mackenzie.  '^^  ^^^^  ^^^'  ^^  ^^  hi^9  i^  appears  that  his  name  was 
inserted  in  the  return  of  the  existing  members  of  the 
co-partnership^  made  to  the  stamp-office,  pursuant  to 
the  act,  in  1844;  but  that  it  was  omitted  from  the  return 
made  in  the  foUowing  year.  Whether  the  effect  of  that 
omission  is,  to  discharge  him  from  n  liability  that  other- 
wise would  attach  to  him,  is  a  matter  that  is  very6t 
to  be  considered.  The  affidavit,  however,  upon  vhich 
the  rule  is  moved,  we  think  sufficiently  covers  Mr. 
Stocks ;  and  therefore  the  rule  will  comprise  him  as  well 
as  the  other  six. 

With  respect  to  the  two  persons,  members  for  the 
time  being,  as  to  whom  no  account  is  given,  —  whelber 
this  has  arisen  from  mistake,  or  otherwise,  we  have 
no  means  of  ascertaining.  Notwithstanding  these  tvo 
persons  are  unaccounted  for,  my  learned  brothers  think, 
that,  as  the  plaintiff's  attorney  swears  generally  that 
he  has  used  all  practicable  means,  to  the  best  of  bis 
judgment,  honestly  to  obtain  satisfaction  against  all  the 
parties  liable  in  the  first  instance,  the  omission  of  these 
two  ought  not  to  preclude  the  plaintiff,  or  prevent  the 
general  inference  arising  from  the  other  parts  of  the 
affidavit,  that  all  due  means  have  bona  Jide  been  taken 
to  obtain  satisfaction. 

Upon  the  whole,  therefore,  the  court  is  of  opinion 
that  the  rule  should  be  made  absolute  against  all  the 
parties  except  Brooke^  as  to  whom  the  rule  stands  en- 
larged. 

Rule  absolute. 
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Chaimelty  Serjt.,   on  behalf  of  Joseph  Siochy  in  ikf/-  IS*?. 

chaelmas  term,  1847,  obtained  a  rule  calling  upon  the  

plaintiflTto  shew  cause  why  the  rule  of  the  12th  ofjuncj  ^^kld 

and  all  proceedings  had   thereon,  should  not   be   set  Mackenzib. 

aside,  with  costs,  on  the  ground  of  the  improper  sujv-  ^^      . 
pression  by  the  plaintiff  of  material  facts  which  ought  to 

iave  been  disclosed.  The  court  re- 

fused  to  set 
Xlie  motion  was  founded  upon  affidavits  which  stated,  aside  a  rule 

that,  since  the  above  rule  was  made  absolute,  the  soli-  J^hich  had 
dtoi*  for  Stocks  bad  ascertained  and  believed,  that,  by  goiute  for  a 
an  indenture  bearing  date  the  26th  o^July^  1842,  and  scire  fadM 
made  between  one  T.  C  Gibson,  of  the  one  part,  and  ^""vg  ^^^ 
W.  Nesliam  and  R.  Todd,  therein  described  as  trustees  banking  co- 

of   The  Nexcastle»upon''Tyne  JoinUsiock  Banking  Com-^  partnership, 

ft  1  •  •  1  Ml     <•      1     /*  under  the 

ponj/^  of  the  other  part,  —  recitmg  a  bill  of  sale  from  7^.4.  c.46. 

the     sheriff  of  Dnrham  to  the  said   T.  C  Gibson  of  a  *.  IS.,  on  the 
leasehold  colliery  called   Hunwick  Colliety,   situate  in  fhe""^t*^j^' 
the     said  county  of  Durham,  consisting  of  712  acres,  whom  the  rule 

and     Nmfield  CMie^-y,  also  situate  in  the  said  county,  ^^  ^^"  ®^ 

•    .  ^  1  .  I  .  .  tained  had 

consisting  of  67  acres,  together  with  certain  engines,  omitted  to  dis- 

engirie-honse,  &c.,  and  that  improvements  had  been  close  the  fact 
made  and  moneys  expended,  &c.;  and   also  reciting  ^     u't^al'"^ 
that   the  said  71  C.  Gibson  had  opened  an  account  with  security  upon 

the    Said  banking  company,  in   respect   whereof  they  property  be- 

<•     ,         ,  .  .  .  Ill      longing  to  the 

required  to  have  security, — it  was  witnessed  that  the  ^gnj^  which 

said    T.  C.  Gibson  did  thereby  assign  and  transfer  to  it  was  be- 
Neshom  and  Todd,  as  such  trustees,  and  their  repre-  iJy^^anaee-  ' 
•cnlatives,  all  the  estate  and  property  comprised  in  the  ment  and 

»»d  bill  of  sale,  and  thereinbefore  mentioned,  with  their  ^'^»  ^,  "™"*^® 

productive  to 
appurtenances,  as  security  to  the  said   banking  com-  gn  amount 

F'^y,  in  respect  of  the  said  account,  to  the  amount  of  exceeding  tlie 

^>000/.  and  interest;  that  the  said  indenture  contained  jguf"*^" 

*  proviso  for  redemption,  on  payment  of  20,000?.  and 

^terest;  that  the  deponent  had  also  ascertained  and 

Wieved,  that,  by  an  indenture  bearing  date  the  28lh 

^f  February^   1845,  and   made  between  Nesham  and 
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1847«  Toddf  as  trustees  of  the  said  banking  company,  of  tb 
fii-st  part,  tlie  said  Todd  and  NesJiam^  71  C.  Gibson^  an 
Smith  Hobarff  therein  described  as  directors  of  the  sai 
Mackbnzib.  banking  company,  of  the  second  part,  T.  C.  Gibson  ( 
the  third  part,  and  the  plaintiff  Field  of  the  fourth  par 
—  reciting  the  first-mentioned  indenture,  and  that  tk 
sum  of  20,000/.,  with  arrears  of  interest,  remained  do 
thereon,  which  the  said  T.  C.  Gibsoti  had  been  calle 
upon  to  pay,  but  that  it  was  not  convenient  to  him  ti 
pay  the  same ;  and  also  reciting  that  the  parties  tbereic 
of  the  second  part  had,  with  the  privity  of  the  said 
7*.  C  GibsoHy  applied  to  Field  to  advance  them  l^fiM^ 
and  that  he  had  agreed  to  do  so,  upon  having  the  n* 
payment  thereof,  with  interest  at  5  per  cent.,  secured 
by  the  promissory  note  of  the  said  banking  company, 
and  collaterally  secured  by  an  assignment  of  their  mort- 
gage security  from  the  said  71  C.  Gibson  for  20,OOQL| 
and  also  by  a  mortgage  from  the  said  T.  C.  GibsoHf 
with  power  of  sale,  of  a  freehold  messuage,  farm,  and 
lands  called  Newfield,  in  the  county  of  Durham f  contain- 
ing 1 50  acres  of  land,  with  coal  and  other  minerab  in 
and  under  the  same,  for  the  purchase  whereof  tbe 
said  71  C.  Gibson  had  contracted,  and  had  paid  part 
of  the  purchase-money ;  and  also  reciting  that  Fuii 
had  paid  the  sum  of  14,000/.  to  die  said  banking  com- 
pany, and  that  the  said  banking  company  had,  by  a 
promissory  note  made  at  Newcastle-upon-Tyne^  and 
bearing  even  date  with  those  presents,  promised  to  pay 
to  Fields  or  his  order,  14,000/.,  at  the  expiration  of  six 
calendar  months,  with  interest  at  5  per  cent^  for  valoe 
received,  and  that  the  said  promissory  note  had  been 
delivered  by  the  directors  of  the  said  banking  company 
to  Fields — it  was  witnessed,  that,  in  consideration  of  the 
said  14,000/.,  Nes/iam  and  Todd  did,  with  the  consent 
of  T.  C  Gibsouy  and  by  the  direction  of  the  said  di- 
rectors of  the  said  banking  company,  bargaio,  aelli 
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assigu,  and  transfer  the  said  principal  sum  of  20,000Z. 
and  arrears  of  interest  due  upon  the   said  mortgage 
secority,   and   also    the   hereditaments    and    premises 
therein  mentioned  and  particularly  set  forth,  subject, 
neTertheless,  to  redemption  by  the  said  banking  com- 
pany, on  payment  by  them,  or  by  the  said  T.  C.  Gibson 
of  the  said  sum  of  14<,000/.  and  interest;  that  the  said 
indeDtnre  contained  a  covenant  by  Field  not  to  call  in 
or  require  payment  of  the  said  sum  of  14,000/.  until  the 
expiration  of  five  years  from  the  date  thereof,  provided 
the  interest  thereon   should  be  regularly  paid  every 
half  year,  or  within  a'  month  after;  that  the  deponent 
had  been  informed,  and  believed,  that,  on  or  about  the 
16tb  of  April  now  last  past.  Fields  under  the  power 
cootained  in  that  indenture,  served  the  said  banking 
company,  or  the  public  officers  or  agents  thereof,  with 
a  notice  of  sale  of  the  mortgaged  property ;  that,  at  the 
time  tl)e  rule  of  the  12th  of  June  was  made,  the  de-^ 
pooent  and  Joseph  Siocks  were  perfectly  and  entirely 
igDortnt  of  tlie  existence  of  the  said  mortgage  security 
to  tidd  for  his  debt  against  the  said  banking  company, 
Of  of  his  being  the  holder  of  any  kind  of  security  in 
respect  thereof,  save  as  appeared  by  the  affidavit  upon 
^bich  the  said  rule  was  applied  fur ;  that,  had  they  been 
Aware  thereof,  the  facts  and  circumstances  connected 
wPBwith,  would  have  been  brought  forward  in  answer 
to  the  application  for  the  said  rule ;  that  the  deponent 
"*A  been  informed,  and  believed,  that  one  John  Brooke 
"^  a  second  mortgage  upon  the  said  hereditaments 
^  premises  mentioned  and  assigned  in  the  indenture 
rf  the  28th  of  Febrtmri/^  1845,  for  80,000/.;  and  that 
^  deponent   bad  also  been  informed,   and   believed, 
^  the  said  assigned  hereditaments  and  premises  were 
^  considerable  value,  and  that,  by  management  and 
^^)  the  same  might  be  made  productive  and  valuable 
^  an  amount  greatly  exceeding  the  sum  of  20,000/^ 
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1847*        for  wliich  the  same  were,  as  aForesaid,  mortgaged  to 
—^        the  Ncwcastle-upofi^Ti/ne  Joint^stock  Banking  Compaiq. 
Fi8rj>        Stocks  also  made  an  affidavit   that  he  was  not  aware 
Maokenub.    ^f  ^1)6  mortgage  security  when  cause  was  shewn  against 
the  former  rule,  and  that,  had  he  been  aware  of  its  exist- 
ence, he  would  have  called  the  attention  of  the  court  to  it. 

Nov.  15.  Martin  and  Hugh  Hill  shewed  cause,  upon  aflSdatits 

stating,  amongst  other  things,  that,  in  the  mortgage 
security  of  the  28th  of  February,  ISi-S,  was  contained 
the  following  proviso :  —  "  Provided  always  and  it  is 
hereby  expressly  understood  and  agreed  between  and 
by  the  parties  hereto,  that  it  shall  not  be  in  any  manner 
incumbent  upon  the  said  J.  Fields  his  executors,  &Cn  ^ 
adopt  or  resort  to  any  proceedings  at  law  or  in  equitj) 
or  otherwise,  for  recovering  or  compelling  payment  of 
the  said  mortgage  debt  of  20,000/.  hereinbefore  assigiiedf 
or  the  interest  due  or  to  become  due  thereon,  or  far 
putting  in  force  any  of  the  securities  for  the  same,  odier 
than  such  proceedings  only  (if  any)  as  he  or  they  shall 
in  his  or  their  free  and  unfettered  discretion  think  fit;' 
that,  in  the  present  embarrassed  state  of  commerce  ifl 
general,  and  particularly  of  the  mining  districts,  it 
would  not  be  possible  to  find  a  purchaser  for  the  said 
colliery,  and  that  any  prospective  value  to  be  derived 
therefrom  would  be  destroyed  by  an  unsuccessful  at- 
tempt to  sell  the  same ;  and  that,  at  the  time  of  making 
the  application  for  the  scire  facias,  the  deponent  (the 
plaintifTs  attorney)  fully  believed  ihtX  Joseph  Stock  ftu 
aware  of  the  existence  of  the  mortgage. 

The  facts  of  the  case  are  shortly  these : — Tlie  plain* 
tiiF  lent  14,000/.  to  the  bank  in  February,  1845,  when 
StocfiS  was  a  member  of  it.  Having  obtained  judgment 
for  that  debt  against  one  of  the  registered  public  oflicers 
of  the  co-partnership,  the  plaintiff  sued  out  executions 
against  certain  of  the  members  for  the  time  being,  and 
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reasons  satisfactory  to  the  court  were  given  why  it  would 
have  been  fruitless  to  issue  executions  against  the  others: 
and,  upon  that  state  of  facts,  the  court,  in  the  exercise  of 
its  discretion,  allowed  a  writ  oi  scire  facias  to  go  against 
certain  of  the  former  members.  It  is  now  suggested 
that  the  curcumstanceof  theplaintiflTs  having,  at  the  time 
of  the  loan,  obtained,  by  way  of  collateral  security,  an 
assignment  of  a  mortgage  of  a  colliery,  would,  if  dis- 
closed to  the  court  upon  the  motion  for  the  scire  facias^ 
have  induced  them  to  decline  to  allow  the  writ  to  issue. 
There  b  no  suggestion  that  the  suppression  of  that  fact 
fraudulent ;  and  the  affidavits  in  answer  shew  that  it 
quite  unintentional,  and  that  the  mention  of  such  fact 
would  not  have  influenced  the  decision  of  the  court. 
It  appears  also  that  Brooke^  one  of  the  parties  to  the 
former  rule,  was  perfectly  aware  of  the  mortgage.  The 
question  is,  whether,  upon  the  proper  construction  of 
the  12th  and  ISth  sections  of  the  7  G.  4.  e.  46.,  a  person 
vho  takes  from  a  joint-stock  banking  company,  a  col- 
iUeral  security  of  this  sort,  —  he  expressly  stipulating 
Jiat  he  shall  be  at  liberty  to  avail  himself  of  it,  or  not, 
IS  he  may  think  fit,  —  is  compellable  to  realise  that 
security,  before  he  can  proceed,  by  scire  facias^  against 
>ne  who  was  a  member  at  the  time  of  the  contract: 
ind  that,  where  the  security  can  only  be  made  available 
n  a  court  of  equity,  and  the  time  necessary  for  prose- 
niting  that  remedy  would,  in  all  probability,  exhaust 
Jbe  three  years  which  form  the  limit  of  the  liability  of 
nembers  of  that  class.  One  who  lends  money  upon  the 
promissory  note  of  a  joint-stock  bank,  and  takes  a  col- 
ateral  security  upon  land,  has  the  same  rights  as  the 
:reditor  of  any  other  person  has;  and  the  members  of 
be  copartnership  incur  the  same  liabilities  that  would 
tttach  upon  any  other  partners,  in  this  respect.  The 
ireditor  is  not  bound  to  avail  himself  of  the  mortgage- 
ecurity.    The  obvious  meaning  of  the  12th  section  of 
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the  statute  is,  that  tlie  jadginent  against  the  poblic 
officer  shall  have  the  same  effect  as  a  judgment  agaimt 
an  ordinary  trading  partnership ;  and  the  only  condi* 
tion  precedent  to  the  right  to  resort  to  former  memben 
upon  a  judgment  so  obtained,  is,  the  issuing  of  a  jLjir. 
against  such  of  the  members  for  the  time  beings  ^liost 
whom  there  is  any  well-founded  hope  of  its  procoriog 
satisfaction.  The  construction  put  by  this  oourt  apoo 
the  ISth  section,  in  this  case,  has  since  reoeived  the 
sanction  of  the  court  of  Queen's  Bench,  in  a  case  of 
Harvey  v.  ScatL  (a)  That  section  contains  nothing 
to  warrant  the  supposition,  that  a  collateral  tecuii^ 
must  previously  be  realised.  To  hold  that  it  moit, 
would  be  legislating,  instead  of  construing  the  words  of 
the  legislature.  Suppose  the  debt  were  secured  by  the 
bond  of  a  stranger,  would  the  plaintiff  be  bound  to  sue 
the  surety  before  he  could  resort  to  the  members  at  the 
time  of  the  contract  ?  [  Wilde^  C.  J.  Suppose  he  beU 
chattels  of  a  third  person  as  collateral  securiQr,  with  t 
power  of  sale,  would  he  be  obliged  to  exercise  thtt 
power  before  resorting  to  the  shareholders  of  the  second 
class  ?]     Clearly  not. 


Channell,  Serjt.,  and  Branrwettj  in  support  of  the  role. 
The  court,  upon  the  former  motion,  held  —  that  it  was 
not  a  matter  pleadable  to  the  scire  Jadasj  that  due  dili- 
gence had  not  been  used  to  obtain  satisfaction  of  the 
judgment  from  the  members  for  the  time  bein^— that 
it  was  not  necessary  actually  to  issue  writs  of  esecatioo 
against  all  the  members  for  the  time  being,  before  re- 
course could  be  htid  to  those  persons  who  were  memben 
at  the  time  of  the  contract, -— and  that  it  was  for  the 
court,  in  each  case,  to  determine  whether  due  dil^enoi 
had  been  used  to  make  the  judgment  available  agakut 
the  parties  made  liable  in  the  first  instance.    In  the  case 

(a)  17  Law  Jaum,,  i\r.  S.,  Q,JB.9. 
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last  cited,  the  court  oF  Queen's  Bench  were  satisfied,        1847. 

vpon  the  affidavits,  that  due  diligence  had  been  used  in        — — — > 

that  behalf;  but  they  said,  that,  if  there  were  any  fraud        Pi^bld 

or  suppression  of  material  facts,  it  would  be  open  to  the    MAcKSNust 

piurties  to  come  to  the  court;  which  is  now  done. (a) 

{MauU^J.  You  contend  that  a  solvent  surety  must  be  first 

discussed  ?]   Yes.    The  mortgage  in  question  is  assets  of 

the  bank,  subject  to  the  plaintiff's  claim.     [fTiY^fe,  C.  J. 

If  so,   why  might  it  not  be   sold   under  a  Ji,  fa.  ? 

Maide^  J.     If  you  could  shew  that  there  was  property 

of  the  bank  that  could  have  been  taken  under  £Lfi.fa.y 

that  might  afford  a  good  answer  to  the  application  for 

leave  to  issue  a  scire  facias  against  former  members. 

V.  fFilliamSf  J.     An  equity  of  redemption,  which  is  all 

the  bank  could  have  had  here,  is  not  property  that 

can  be  taken  under  Siji.fa.'}    The  act  never  intended 

10  make  retired  members  of  the  co-partnership  liable, 

while  there  remained  any  property  of  the  bank,  or  of 

any  present  members,  that  could  be  made  available  to 

satisfy  the  judgment     [Maide^  J.    The  real  question  is, 

whether  the  ISth  section  contemplates  any  other  mode 

of  obtaining  satisfaction  than  by  way  of  execution,  either 

against  the  bank  or  against  present  members.]     That, 

it  is  submitted,  is  too  limited  a  construction  of  the  act. 

[^Maule,  J.    You  contend,  that,  the  present  members 

being  all  exhausted,  execution  ought  not  to  go  against 

retired  members,  if  it  appears  that  the  judgment  might 

be  satisfied  by  any  proceeding,  in  equity,  or  otherwise, 

against  the  bank  or  their  public  officer?]     Would  the 

court  allow  a  scire  facias  against  former  members  to 

issue,  if  it  were  clearly  shewn  that  the  bank  possessed 

property  that  might  have  been  made  available  otherwise 

than  by  means  of  aJLfa.  ?    [^Matdej  J.    My  impression 

iiy  that  the  ISth  section  means  nothing  but  what  the 

words  import.     V.  fVilliams,  J.    It  speaks  of  ineffectu- 

(a)  See  Fowler  v.  Biekerby^  Q  DmwU  P,C.  682. 
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Field 


IS*?.        ality  of  execution  only,  not  of  inefTectuality  as  to  getting 
the  money.]    Construing  the  13th  section  with  thel2tb, 
such  a  conclusion  is  hardly  warranted.     There  must 
Mackenzie,    obviously  be  much  of  the  property  of  a  bank  that  never 
can  be  the  subject  of  an  execution.     The  13th  section 
cannot  be  construed  literally*     Can  it  be  said  that  exe- 
cution lias  been  ineffectual,  when  no  ca.  $a.  has  issued? 
If  that  course  (a)  had  been  adopted  here,  the  debt  might 
have  been  satisfied.     iMatde^  J.   It  cannot  be  necessa^ 
to  operate  upon  the  compassion  of  the  friends  of  the 
parties.     fVilde,  C.  J.     It  certainly  is  not  necessary  to 
sue  out  a  ca,  sa,"]     If  the  plaintiff  had  bad  a  sealed  bag 
of  sovereigns,  to  a  larger  amount  than  bis  debt,  deposited 
with  him,  according  to  the  construction  now  put  upon 
the  act,  he  might  have  sued  the  former  members,  with- 
out availing  himself  of  that  security.  [Afat/Zf,  J.  That  is 
a  hardship  which  existed  at  common  law,  and  it  is  one 
that  the  act  was  not  intended  to  provide  against]    The 
case  presented  by  the  plaintiff  on  the  former  occasion, 
was,  that,  unless  the  scire  facias  were  granted,  the  plaintiff 
would  lose  the  benefit  of  his  judgment.     IfViide^  C  J. 
The  affidavits  were  not  very  precise  in  this  respecL   I 
observed,  at  the  time,  that  the  statement  was  not  so 
framed  as  to  pledge  the  conscience  of  the  deponents 
very  exactly.     Maule^  J,     If  the  pbintifF  knew  thatfc 
would  be  paid,  the  statement  would  be  false,  though  all 
the  other  creditors  should  lose  their  debts.]     The  affi- 
davits are  designedly  evasive  in  this  particular. 

Cta\  adv.  vfit* 

Wilde,  C.  J.,  now  delivered  tlie  judgment  of  the 
court. 

Having  carefully  considered  the  affidavits  in  support 
of,  and  against,  this  rule,  we  have  come  to  the  conclusion 

(a)  By  which  alone  the  concealed  property  of  a  debtor  can  te 
reached. 
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that  it  should  be  discharged.     The  original  rule, —        1847. 
which  called  upon  Joseph  Stocks  and  several  other  per- 
sons, to  shew  cause  why  a  scire  facias  should  not  issue 
against   them,   upon  the   judgment    obtained    against    Maoksnue. 
Mackenzie^  one  of  the  registered  public  officers  of  the 
company,— -was  moved  on  the  ground  that  the  plaintiff 
bad  failed  to  make  his  execution  on  that  judgment, 
available  against  the  parties  primarily  liable,  viz.,  the 
members  of   the  co-partnership   for  the  time  being. 
Upon  that  occasion,  an  account  was  given  of  the  cir- 
cumstances of  several  of  those   persons,  in  order  to 
shew  that  any  executions  issued  against  them  must  be 
fruitless.       Cause   was   shewn    against  that  rule,    by 
Joteph  Stocks  and  certain  other  parties.     Two  points 
were  then  made,  first,  that,  as  a  condition  precedent 
to  the  plaintiff's  right  to  have  recourse  to  former  mem- 
bers of  the  co-partnership, — ^who  by  the  statute  are  made 
liable  only  where  the  execution  against  the  members  for 
the  time  being,  has  proved  ineffectual, — it  was  necessary 
that  execution  should   issue  against  all  the  last-men- 
tioned persons;  secondly,  that  it  was  not  shewn  with 
sufficient  certainty,  upon  the  affidavits  filed  in  support 
of  the  motion,  that  satisfaction  of  the  judgment  could 
not  be  obtained  by  other  means.  Joseph  Stocks  appeared 
to  resist  the  rule  upon  those  two  grounds.     The  court 
did  not,  upon  that  occasion,  enter  into  any  very  minute 
consideration  of  the  circumstances  of  the  parties,  there 
being  no  suggestion  on  the  part  of  those  against  whom 
the  rule  was  directed,  that  there  was  any  one  against 
whom  an  available  execution  might  have  issued ;  but, 
under  all  the  circumstances,  they  thought  that  execution 
had  issued  against  all  persons  against  whom  the  plaintiff 
Was  bound  to  adopt  that  course :  and,  the  bank  being 
alleged  to  be  utterly  insolvent,  and  that  statement  being 
wholly  uncontradicted,  the  rule  was  made  absolute. 
The  object  of  the  present  motion  is,  to  reK)pen  tliat 
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1847.        rule,  on  the  ground  of  an  alleged  improper  suppressioa 
*        by  the  plaintiff  of  certain  facts  which  might  have  in* 

FiBLD  fluenced  the  opinion  of  the  court,  and  also  upon  the 
Mackenzie,  ground  of  surprise.  The  alleged  suppression  of  &ct8, 
was,  the  omission  on  the  part  of  the  plaintiff,  to  give 
any  account  of  a  collateral  security  he  holds  for  his 
debt,  t»z.,  a  mortgage  of  a  colliery  in  the  ooonty  of 
Durham^  which,  if  disclosed  to  the  court,  it  is  said, 
would  have  prevented  the  former  rule  from  berog  made 
absolute.  The  only  statement  in  the  affidavits  now  be- 
fore the  court,  as  to  the  value  of  this  security,  and  the 
probable  means  of  obtaining  satisfaction  from  it^  is,  a 
short  statement  at  the  close  of  the  affidavit  of  the 
attorney  for  Joseph  Stocks^  that  '*he  is  informed  aad 
believes  that  the  said  assigned'  hereditaments  and  pr^ 
mises  are  of  considerable  value,  and  that,  dy  moMoge^ 
ment  and  carty  the  same  may  be  made  productive  and 
valuable  to  an  amount  greatly  exceeding  the  sum  of 
20,000/.  for  which  the  same  were  as  aforesaid  mortgaged 
and  assigned  to  the  said  ^enocasHe'igponrJSfne  Jdnir 
Stock  Banking  Company  J'  When  may  it  be  made  pro- 
ductive? and  by  what  means?  At  some  indefinite 
period,  and  at  a  cost  which  the  plaintiff  would  not  be 
justified  in  incurring.  No  present  means  of  obtainiiig 
satisfaction  are  shewn.  In  answer  to  this  general  stat^ 
ment,  the  affidavits  read  on  behalf  of  the  plaintiff,  shew 
that  the  property  comprised  in  the  mortgage,  b  so  d^ 
cumstanced,  that,  if  it  were  now  offered  for  sale^  do 
buyer  could  be  found ;  that  the  prospective  value  would 
be  deteriorated  by  an  unsuccessful  attempt  to  sell ;  aod 
that  the  plaintiff  is  willing  to  give  it  up  to  Mr. 
Slocks  J  upon  his  demand  against  the  bank  being  paid, 
or  security  given  for  it.  If  the  facts  now  presented  to 
the  court  had  been  stated  in  the  affidavits  used  od  the 
former  occasion,  would  they  have  been  sufficient  to 
disentitle    the   plaintiff  to  his  writ   of  scire  facias^ 
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We   think  they  would   not,  and    therefore  that  the 
suppression,  assuming  it  to  have  been  wilful,  of  the 
fact  that  the  plaintiff  held  such  a  security,  would  not, 
in  any  degree,  have  affected  our  decision.     We  have 
looked   carefully  at  the  affidavits  to  see  if  the  sup- 
pression was  intentional:    and  we  see  nothing  to  in- 
duce us  to  think  that  it  was.     The  existence  of  the 
mortgage  security  was  matter  of  notoriety. .    No  doubt, 
it  would  have  been  proper  in  the  plaintiff  to  have  men- 
tioned the  fact  in  his  affidavit  on  moving  for  the  scire 
facias ;  but  we  see  no  ground  for  supposing  that  the 
information  was  withheld  from  any  improper  motive. 
Nor  do  we  think  there  is  any  ground  for  saying  that 
Stocks  was  surprised.    He  came,  on  the  former  occasion, 
to  shew  that  there  were  means  by  which  the  plaintiff 
might  have  obtained  satisfaction  of  his  judgment,  with- 
out resorting  to  the  former  members  of  the  co-partner- 
ship.    He  does  not,  however,  shew  that  he  made  any 
inquiry  as  to  the  property  possessed  by  the  concern. 
His  affidavit  merely  states  that  he  was  not  aware  of  the 
existence  of  this  particular  mortgage,  and  that,  if  he 
had  been,  he  would  have  called  the  attention  of  the 
oonrt  to  it     He  might  have  known  of  it,  if  he  had 
used  due  diligence  to  inform  himself. 

Upon  the  whole,  therefore,  it  seems  to  us,  that  the 
suppression  was  not  intentional,  and  that  it  was  not 
material  in  any  substantive  degree;  that  there  has 
been  no  surprise  on  Stocks;  and,  consequently,  that  the 
present  rule  must  be  discharged, — and,  as  it  was  moved 
with  costs,  it  will  be  discharged  with  costs. 


7S5 

1847. 

FULD 

V. 

Maokenxie. 


Rule  discharged,  with  costs. 
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184-7. 


Tilt  v.  Dickson. 


June  12. 


A  judgment  nPHIS  was  an  action  upon  a  bill  of  exchange,  by 
"^^k!I1i*\  drawer  agdnst  acceptor,  brought  upon  instrnc- 

by  A.  in  the  ^^^^^  given  by  one  HemswortL    Judgment  having  been 

name  of  B^  signed  for  want  of  a  plea,  a  summons  was  taken  out 

seTioMe  bva  ^"  ^^®  ^^^^  ^^  October^  1846,  in  the  usual  form,  calling 

judge's  order^  upon    *^  the   plaintiff's   attorney  or   agent  **   to  shew 

a  rule  nisi  cause  why  the  judfiinent '  should  not  be  set  aside,  on 

was  obtained  ^     o 

to  rescind  that  ^^^  ground   that  Hemmorth  was   proceeding  widioot 

order,  on  the  any  authority  from  the  plaintiff.     Before  serving  this 

^^summons  summons,  the  defendant's  attorney  altered  it,  by  making 

upon  which  it  call  upon  **  the  plaintiff^  his  attorney j  or  agent"  to 

it  was  made,  g|^g^  cause.    The  summons  came  on  to  be  heard  before 
had  been  im- 
properly Cresswell,  J.,  on  the  16th,  when  the  learned  judge  made 

altered  by  the  an  order  in  the  terms  of  the  summons* 

attorney.  ^°  ^^^  ^^'^  ^^  January^  1847f  a  rule  nisi  wasob- 

This  rule,—  tained,  calling  upon  the  defendant  and  his  attorney  to 

which,  by  shew  cause  why  the  above  order,  and  the  rule  of  court 

mistakey  pur-  '' 

ported  to  have  thereon,  should  not  be  set  aside,  and  why  the  latter 

been  moved  should  not  pay  the  costs  of  the  application,  on  the 

^ ^^g  ^_  ground  of  the  improper  alteration  of  the  summons  bjr 

charged  upon  him.     This  rule  purported  to  be  moved  on  behalf  of 

an  affidavit  ^j^^  plaintiff.     Cause  was  shewn  on  the  29lh,  when,  it 

of  ^.,  shewing  *  ^ 

that  the  rule  appearing  that  the  plaintiff  (who  made  an  affidavit  to 

had  been  ij^g^  effect)  had  given  no  instructions  or  authority  for 

out  any  au-"  ^^^  motion,  and  that  the  alteration  of  the  summons  bd 

thority  from  been  sanctioned  by  him,  the  rule  was  discharged,  al- 

him,  and  that 

the  alteration  in  the  summons  had  been  made  with  his  sanction :  — \ 

Held,  that  a  second  application  for  the  same  purpose  might  be  made  oo  tbe 
behalf  of  A,,  the  party  really  interested.] 


10  VICTORU.  787 

though  it  was  attempted  to  be  sustained  on  behalf  of       1847. 

Hemmorik^  who  was  alleged  to  be  the  real  plaintifT*  — — 

Tilt 

Jjushj  in  Easter  term,  obtamed  a  similar  rule,  on  be«      Diojuon. 
half  of  Hemsncorth. 


Talfourd,  Serjt,  shewed  cause.    IWilde^  C.  J.   This     April  Zl. 
is  a  second  application  having  the  same  object  as  the 
brmer.    It  is  important  strictly  to  adhere  to  the  rule 
requiring  all  matters  to  be  brought  before  the  court  in 
the  proper  shape  in  the  first  instance.     In  The  Queen 
r.    The  Manchester  and  Leeds  Raihcay  Company  {a)^ 
Lord  Denman  says :  <^  The  rule  of  practice,  if  not  al- 
together universal  and   inflexible,  is  as  nearly  so  as 
possible^  that  the  court  will  not  allow  a  party  to  sue- 
oeedy  on  a  second  application,  who  has  previously  ap- 
plied for  the  very  same  thing  without  coming  properly 
prepared.     We  are  constantly  acting  on  this  principle, 
of  which  the  convenience  and  the  justice  are  apparent. 
I  think  that  every  party  is  to  come  at  first  fully  pre- 
pared with  a  proper  case,  and,  if  he  fails  to  do  so,  must 
not  afterwards  renew  the  application  with  an  amended 
case.^     So,  in  The  King  v.   Orde^  which  was  there 
cited  (6),  a  rule  for  a  quo  warranto  information  against 
a  mayor,  on  the  ground  that  he  did  not  reside  as  the 
charter  required,  was  discharged,  on  afiidavits  shewing 
residence.      Afterwards,  a  second  rule  was  obtained, 
on  the  same  ground,  on  affidavits  impeaching  the  former 
opposing  affidavits,  and  tending  to  shew  that  the  resi- 
dence was  colorable :  and  this  rule  was  discharged,  on 
the  ground  that  a  second  application  ought  not  to  have 
been  made.     And  in  Bossett  v.  Hartley  (c)y  it  was  held, 
thatf  if  a  rule  be  obtained,  and  discharged,  before  the 

(a)  8  Ad.  S(  E.iilS.,  IF.S^         (c)   7  Ad.  S^  E.  522,    n., 
D.  164.  BN.^M.^lb. 

{b)  8  Ad.  Ss  E.  420. 
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1847.        single  judge  in  the  bail  court,  the  full  court  will  not 
"■"■^       allow  a  rule  for  the  same  purpose  to  be  discussed  be* 
^    '       fore  them,  though  on  affidavits  discovering  facts  not 
DioiuMiK*      previously  stated.     The  court  there  say :  '<  The  rale  is 
inflexible.      All    the  grounds   on   which   the  plaintiff 
meant  to  rely,  should  have  been  brought  forward  on  the 
original  motion."     Within  my  own  experience^  as  well 
in  this  court  as  in  the  court  of  Queen's  Bench,  it  his 
always  been  held  that  a  second  application  on  the  same 
subject-matter  could  not  be  entertained.     It  woold  be 
extremely  inconvenient  if  it  were  otherwise.     In  the 
present  case,  the  original  rule  was  moved  by  HemgaorA 
in  a  form  which  would  not,  in  the  event  of  a  failore, 
subject  him  to  costs.     If  he  is  entitled  to  come  in  his 
own  name,  and  ask  to  have  the  order  and  rule  set  aside^ 
he  should  have  moved  in  that  form  at  first^J     That  b 
precisely  the  difficulty  the  defendant  was  placed  in. 
The  former  rule  having  been  moved  for  in  the  name  of 
the  plaintiff,  there  was  no  one  else  against  whom  the 
costs  could  have  been  prayed  :  and  the  defendant  coaM 
not  ask  for  costs  against  him,  when   he  was  assisting 
him  to  discharge  the  rule.     In  Ex  parte  Hadeham(a)i 
it  was  held,  that,  where  a  rule  was  discharged  for  want 
of  an  affidavit  of  the  attesting  witness  to  the  uIMle^ 
taking  which  it  was  sought  to  enforce,  the  applicatioB. 
could  not  be  renewed.     Coleridge^  J.,  there  said:  "The 
only  exception  to  the  rule  of  not  allowing  an  applica- 
tion to  be  amended,  is,  where  affidavits  are  improperly 
intituled,  and  the  rule  is  discharged  on  that  accooot 
There,  the  same  affidavits  may  be  allowed  to  be  re- 
sworn, when   properly   intituled,  and   the   applicatioo 
renewed.     Here,  however,  it  is  sought  ta  renew  the 
application  on  amended  materials.'*     And  in  Lni^» 
Coyle  (&),  where  the  defendant  applied  to  the  court  to 

:    (a)  1  Dml,  N.  S.  79«.  :      (6)  2 Dtmk  Ai  A9» 
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set  aside  a  warrant  of  attorney,  judgment,  and  exe-        ]84>7. 
cution,  on   the  ground    of  usury,  but    the  rule   was        — — 
discharged,  upon  an  objection  that  the  applicant  did  not         "^'^^ 
produce  a  verified  copy  of  the  instrument,— -it  was     .Diokjson. 
held,  that  it  was  not  competent  for  him  to  come  to  the 
court  a  second  time,  with  a  like  motion,  upon  the  same 
materials,  with  the  addition  only  of  an  affidavit  verify- 
ing the  warrant  of  attorney.     That  case  was  decided 
by  fVtgkiman,  J.,  in  the  bail  court,  upon  the  authority 
of  The  ^ieen  v.  TAe  Inhabitants  of  Barton  {a) ^  where 
it  was  held,  by  the  full  court,  that,  if  a  party,  through 
hb  own  neglect,  makes  an  application  to  the  court  on 
insufficient  materials,  and  his  rule  is,  on  that  ground, 
discharged,  he  cannot  afterwards  be  permitted  to  sup- 
ply the  deficiency,   and    renew  his  application.      In 
Dixon  V.  Olipkant  (6),  a  second  motion  for  an  attach- 
ment for  non-payment  of  costs  was  allowed ;  but  there 
there  was  a  fresh  demand,  and  a  fresh  contempt.     [F. 
Williams^  J.,  referred  to  the  rule  oi  Hilary ^  Sjac.  l.(^), 
by  which  it  was  ordered,  that,  *^^if  a  cause  be  moved  in 
court,  in  the  presence  of  counsel  of  both  parties,  and 
the  court  shall  thereupon  make  an  order,  no  person 
shall  afterwards  cause  the  same  to  be  moved  contrary 
to  such  rule  or  order,  under  pain  of  an  attachment ; 
and  the  counsel  knowingly  making  such  motion,  shall 
not  be  heard  here  in  any  cause  during  the  same  term."] 

ChanneUj  Seijt,  and  Lushy  in  support  of  the  rule. 
The  old  rule  referred  to,  as  well  as  the  modern  practice, 
applies  only  where  the  motion  is  disposed  of  upon  its 
merits.  [Cresswellj  J.  In  TAe  King  v.  Orde^  and  in 
7%^  Queen  v.  The  Manchester  and  Leeds  Railway  CoM" 


(a)  9  J>owl  P.  C.  1021.  506.,  Arohb.  Pract.  7th  edit. 

(6)  15  Jf.  J^  W.  152.  1194.,  8th  edit.  1215. 

(c)  Tidtfs  Pract.  gth  edit. 
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1847.       P^f^y^  the  original  rules  had  been  discharged  on  techni- 

cal  grounds.]     To  justify  the  application  of  the  rule, 

^"'^        the  circumstances  of  the  two  motions  roust  be  the  same, 
Dickson,      the  object  the  same,  and  the  parties  must  be  identical 
Here,  the  first  application  was  expressed  to  be  made  on 
behalf  of  the  plaintiff;  the  present  rule  is  moved  on  behalf 
of  Hemsworth.   This  is  not  a  case  of  defective  materials. 
IWildej  C.J.      In  The  Queen  v.  The  Great   Western 
Railway  Company  (a),  an  application  to  compel  the  de- 
fendants to  pay  the  costs  of  a  mandamus,  was  objected 
to,  on  the  ground  that  they  were  wrongly  described  in 
the  body  as  well  as  in  the  title  of  the  affidavit  on  which 
it  was  moved,  as  "  The  Directors  of  the  Great  Western 
Railway  Company.*^     The  application   was   afterwards 
renewed,  on  the  same  affidavit,  corrected  so  as  to  pro- 
perly describe  them  as  ^'  The  Great  Western  Bailwag 
Company:^*    and   the  court  refused   to   entertain  the 
second  application.     A  case  of  Sherry  v.  Oke(b)  was 
there  cited,  where  a  rule  to  set  aside  an  awards  drawn 
up  on  imperfect  materials,  was  therefore  discharged, 
and  the  court,  under  special  circumstances,  allowed  a 
new  rule*     But  Lord  Denman  said :  *^  Perhaps  the  lati- 
tude allowed  in  Sherry  v.  Okey  is  a  little  questionable. 
We  do  not  wish  to  repudiate  our  power  to  entertain  a 
second  application ;  but  the  general  rule  on  the  subjecti 
and  on  which  the  court  will  act  in  the  present  case,  is 
laid    down  in   The  Queen  v.  The  Manchester  and  Leeds 
Railway  Company^  that  '  a  party  after  once  failing  io 
consequence  of  a  defect  in  the  way  in  which  he  brings 
his  case   forward,  is  not  entitled  to  renew  the  same 
application.'     The  only  exceptions  are,  where  the  de- 
fects are  in  the  title  or  jurat  of  the  affidavit     The  role 
is  a  good  one,  and,  as  the  present  case  does  not  come 
within  the  exceptions,  it  must  prevail.  The  court  cannot 

(a)  1  D.'S^  L.  874.  T         (6)  S  JMmL  P.aS49, 
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look  at  the  body  of  the  affidavit  to  see  whether  or  not  the         I  Si?. 
Alterations  are  material."]   That  was  the  case  of  an  alter-        

Tit  t 

ation  in  the  title  of  the  cause.     In  Shmo  v.  Perkin  (a), 
a  rule  having  been  discharged,  on  the  ground  that  the       Dickson. 
affidavit  on  which  it  was  moved^  had  been  sworn  before  a 
person  who  was  a  commissioner  of  another  court  only,— 
the  court  allowed  the  application  to  be  renewed  on 
amended  affidavits.     \_Wildei  C.  J.    That  case  was  cited 
by  fVig/Umanj  J.,  in  T/ie  Queen  v.  TAe  Great  Western 
EaUway  Company.']     In  Jeves  v.  Hay  {b)y  an  order  for 
particulars  of  the  defendant's  set-off  had  been  made  upon 
a  summons  erroneously  intituled.    The  defendant  there- 
upon obtained  a  rule  nisi  to  set  aside  the  order,  but,  as 
the  rule  had  inadvertently  been  drawn  up  without  men- 
tioning costs,  the  defendant  abandoned  it,  and  obtained 
a  second  rule,  drawn  up  with  costs,  after  the  plaintiff's 
consent  to  the  first  rule's  being  made  absolute  in  its 
terms,  had  been  communicated  to  the  defendant's  coun- 
sel.    The  court,  notwithstanding,  made  the  second  rule 
absolute,  but  directed  that  the  costs  should  abide  the 
event.     iCresswelij   J.     The    case    of    TAe    Qtieen    v. 
Pickles  {c)  seems  to  be  very  analogous  to  the  present. 
There,  the  churchwardens  of  a  parish  church,  having 
made  a  church-rate,  obtained  a  rule  nisi  for  a  man- 
damus to  the  officers  of  a  township  within  the  parish, 
to  make  a  rate  on  the  inhabitants  of  that  township,  for 
rabing  a  specified  portion  of  such  church-rate.     The 
affidavits  shewed  a  custom  that  the  township  and  an- 
other should  jointly  contribute  twice  that  portion,  but 
did  not  shew  how  much  of  the  amount  was  contributabic 
by  each.     The  court  discharged  the  rule,  with  costs, 
considering  the  defect  substantial,  and  refused  to  mould 
tlie  rule.     The  churchwardens  having  afterwards,  with- 

(a)  1  Dowl  N,  S.  306.  (c)  S  Q.  li.  599. 

(b)  lM.^G.390.,\Scott, 
N.  R.  399. 
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1847.        out  reFerence  to  the  former  proceedings,  obtained  a 

second  rule,  on  fresh  affidavits,  shewing  that  the  two 

townships  contributed  in  equal  portions,  the  court  dis- 
DicKsoN.  charged  the  rule  with  costs;  and  Lord  Denman  said: 
^^  I  think  the  case  is  exacdy  within  the  rule,  which  b  a 
very  wholesome  one.  Public  officers  are  at  least  as 
much  bound  as  private  individuals,  to  come  prepared 
with  proper  materials  in  the  first  instance.**]  There, 
the  first  rule  was  discharged  on  the  merits.  {jDnsh 
welly  J.  The  court  evidently  acted  upon  a  differeot 
impression.  Here,  you  obtain  a  rule,  professing  to 
move  on  behalf  of  TiU.  Tilt  comes  and  repudiates  it 
You  then  tell  us  that  you  move  on  behalf  of  Hemswortk^ 
who  is  the  real  plaintiff.  The  court  decide  that  Hmh 
XDorth  has  mistaken  his  course,  and  has  no  right  to  ma- 
tain  a  rule  in  that  form.  Has  he  a  right  to  come  again? 
I  think  you  are  clearly  within  the  cases.] 

Wilde,  C.  J.  The  question  is  important,  and  it  b 
one  of  very  general  application.  Not  wishing  to  hj 
down,  without  consideration,  a  practice  from  which  we 
should  not  be  disposed  to  depart,  we  think  the  rale 
should  be  discussed  upon  the  merits,  and,  if  necessary, 
we  will  reserve  this  point,  and  intimate  our  opuiion 
upon  it,  at  a  future  day. 

Counsel  having  accordingly  been  heard  in  support 
of,  and  against,  the  rule, 

Wilde,  C.  J.,  said :  —  The  ground  upon  which  the 
rule  in  this  case  is  impeached,  is,  that  it  was  obtained 
by  means  of  an  unauthorised  alteration  by  the  de- 
fendant's attorney  of  the  summons,  which  rendered  it 
necessary  only  to  serve  it  upon  the  plaintifl^  —  who^  it 
is  suggested,  is  acting  in  collusion  with  the  defendaflty 
—  and  not  upon  the  plaintiff's  attorney.    There  was  a 


i 
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palpable  motive  for  the  alteration.     Upon  the  merits^        1847. 

therefore,  we  think  the  ground  of  the  motion  is  made 

out. 

Cur.  adv.  vuU.  Dickson. 

Wilde,  C.  J.|  now  delivered  the  opinion  of  the  court 
upon  the  point  reserved. 

MHien  this  matter  was  before  the  court  last  term, 
we  expressed  our  opinion  upon  the  general  merits  of 
the  motion,  but  took  time  to  look  into  the  authorities 
as  to  a  particular  point,  viz,  the  right  to  make  a  second 
application  under  the  circumstances.  It  appeared  that 
the  action  was  brought  by  one  Hemsworih,  in  the  name 
of  die  plaintiff  TiU;  that,  judgment  having  been  signed^ 
application  was  made  to  a  judge  at  chambers,  to  set 
aside  the  judgment,  on  the  ground  that  Hemsworth  was 
proceeding  without  any  authority  from  the  plaintiff;  and 
that  the  summons,  which  was  granted  in  the  usual  form, 
^calling  upon  the  plaintiff's  attorney  or  agent  to  shew 
ttnsei  —  was  altered  by  the  defendant's  attorney,  so  as 
to  exclude  the  necessity  of  serving  it  upon  the  plaintiff's 
attorney.  In  Hilary  term  last,  a  rule  was  obtained  to 
'^nd  the  order  obtained  upon  that  summons.  The 
court  was  of  opinion  that  the  rule  should  be  made  ab- 
solute on  the  ground  of  the  improper  alteration  of  the 
summons:  but,  inasmuch  as  the  rule  had  been  drawn 
op  as  moved  on  behalf  of  the  plaintiff,  and  it  appeared, 
^  shewing  cause,  not  only  that  the  plaintiff  had  not 
authorised  the  application,  but  that  he  had  sanctioned 
^  alteration  of  the  summons,  the  rule  was  discharged. 
^^  the  following  term,  a  second  rule  was  obtained,  on 
^'^alf  of  HemsnDorthj  having  the  same  object  as  the 
'tinier  rule.  Upon  shewing  cause  against  this  rule,  it 
^as  objected,  on  the  part  of  the  defendant  and  his 
^Uomey,  that  it  was  not  competent  to  the  court  to 
^tertain  a  second  application  upon  the  same  subject. 
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IS^?.  The  rule  which  prohibits  the  making  a  second  appU- 

•        cation  upon  the  same  ground  that  a  former  unsuccessful 

^^TiLT         Qj^g  jj^g  {jggj^  made,  is  one  of  very  considerable  im- 

Dickson,  portance.  In  the  first  place,  it  tends  to  secure  reguurity 
and  propriety  in  the  mode  of  making  applications  to 
tiie  court.  It  also  protects  the  party  called  upon  to 
shew  cause,  from  being  harassed  by  repeated  motions; 
and  it  prevents  the  undue  and  wasteful  occupatioa  of 
the  time  of  the  court.  Having  carefully  looked  into 
the  cases,  it  appears  to  us  that  this  rule  may  be  made 
absolute,  without  in  any  degree  trenching  upon  any  of 
these  considerations.  The  strict  practice  has  been  re- 
laxed in  cases  where  the  first  application  has  failed  in 
consequence  of  a  clerical  error,  or  from  the  affidavit's 
having  been  incorrectly  intituled.  And  we  think  this 
case  is  analc^ous  to  those  where  the  failure  has  arisen 
from  a  mere  technical  defect,  which  is  wholly  beside  the 
merits.  It  is  obvious  that  the  rule  was  in  the  first  in- 
stance moved  on  hehalf  of  HemswortAj  and  that  it  was, 
by  a  mere  slip,  drawn  up  as  a  rule  moved  on  behalf  of 
the  plaintiff.  Therefore,  the  merits  being  against  the 
defendant,  we  think  the  rule  should  be  made  absolute. 
We  do  not  enter  into  the  question^  whether  the  judg- 
ment was  properly  signed  or  not. 

Rule  absolute. 


lOVlCTORIAt-  74.5 
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Doe  d^  Habbison  v.  Hampson.  «     ,^ 

June  12* 

'T^HIS  was  an  action  of  ejectment,  tried  at  the  spring  Theunder- 
assizes  for  Somerset j  in  1846,  when  a  verdict  was  takings  con- 
found for  the  defendant.     A  rule  nisi  was  obtained  in  ^^^ 

tne  commoit 

the  following  term,  for  anew  trial,  which  was  afterwards,  consent  rule 

on  the  1st  oi  February,  1847,  discharged,  ia)  are  personal, 

_,,--,         1.    1   .  1  /    ^ -ir         T        and  binding 

The  defendant  died,  mtestate,  on  the  25th  oiNaoemuer,  only  to  the 

1846;  and,  on  the  18th  of  ilf^zrcA  last,  administration  extent  of 
of  his  estate  and  effects,  was  granted  to  his  son,  Crispin  v^^uV>^  !L 
Hampson*  attachment. 

By  an  order  of  Erie,  J.,  made  on  the  23rd  o(  March      They  cannot 
last,  it  was  directed  that  judgment  should  be  entered  y^y  ^i^g  repre- 
as  of  the  21st  of  April  then  last,  and  that  it  should  be  sentatives  of 
referred  to  the  master  to  lax  the  defendant's  costs  of  the  *  ^^^^*^"  1 

party, 
suit.     Judgment  was  accordingly  signed,  and  costs  were       in  cases  in 

taxed  and  allowed  upon  the  consent  rule,  at  68/.  12s,       ^^"<*^  *  "^® 

of  court  for 
the  payment 
MorUagtie  Smithj  in  Easter  term  last,  on  behalf  of  of  money,  has 

Crispin  Hampson,  obtained   a  rule  calling   upon   the      f  \  ^^^  ^. 

lessor  of  the  plaintiff  to  shew  cause,  why  he  should  not  under 

pay  the  amount  of  such  costs, — with  a  view  lo  an  ex-  1  &  ^  ^*^'' 

c.  110.  «.  18. 
ecution  under  the  1  8c  2  Vict.  c.  110.  5.  18.     He  re-  a' rule  nisi '* 

ferred  to  2  Wms.  Saund.  72  o.,   Goodright  v.  Holton  (i),  calling  upon 
.nd  Thruaaui  v.  Bedv.U.  (c)  ;£  P"-;- '"» 

why  the 

Butt,  on  a  former  day  in  this  term,  shewed  cause,  amountshould 

0'w%%  1        I  •        •       1  1      .  ,1       not  be  paid,— 

Tne  undertakmg  m  the  consent  rule,  is  personal  only,  jg  unneces- 

TThe  case  of  Goodright  v.  Holton  is  of  no  authority :  it  is  sary. 

directly  at  variance  with  the  subsequent  case  of  TJirustout 

^.  Bed'wellf  which  all  the  text  books  cite  with  approba- 

(a)  Ani^,  267.  (c)  2  Wils.  7, 

(b)  Bame9,  11 9. 

VOL.  IV.  — C.  B.  S  C 
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tion.     In  Adams  on  Ejectment  (a),  it  is  said:  "Iflhc 
plainlifF  be  nonsuited  from  the  refusal  of  the  defendant 
to  appear  at  the  trial,  the  executor  of  the  lessor  will 
not  be  entitled  to  his  costs,   for,  the  consent  role  is 
merely  personal :"  for  which  is  cited  Thrustoui  v.  Bd* 
well.     So,  in  2  Wms.  Saund.  72  Oj  note  (n),  it  is  said : 
^^  If  the  lessor  of  the  plaintiff  in  ejectment  dies  after 
issue  joined  and  before   trial,  or  even  after  trial  and 
before  payment  of  costs,  the  defendant  cannot  recofer 
his  costs  against  the  lessor's  executor  or  administrator; 
for,  the  consent  rule  was  merely  personal,  to  make  the 
party  liable  to  an  attachment  if  he  refused  to  pay  the 
costs.  (6)     For   the  same  reason,  if  the  lessor  of  the 
plaintiff  dies  before  the  commission  day  of  the  assises, 
and  the  plaintiff  is   nonsuited  on  account  of  the  de- 
fendant's not   confessing  lease,   &c.,   the  executor  or 
administrator  of  the  lessor  cannot  recover  any  costs.' 
The  rule  is  laid  down  in  similar  terms  in  2  William 
on  Executors,  3rd  edit*  1575,  in  Hullock  on  Costs,  647, 
and  in    T/V/cTs  Practice,    9th  edit.   1243.     In  Dor  d. 
Pain  V.  Grtmdy  {c\  the  lessor  of  the  plaintiff  had  en- 
tered into  the  ordinary  rule  to  pay  costs.     After  the 
commission  day,  but  before  the  trial,  the  lessor  of  tbe 
plaintiff  died.     The  cause  was  tried,  and  the  plaintif 
was  nonsuited  on  the  merits.     A  rule  nisi  was  obtained 
to  compel  the  executor  oi Pain  to  pay  costs;  in  answer 
to  which  was  cited  the  case  of  Tlirustotit  v.  Bedrsell: 
and  the  court  said :   "  The  rule  entered  into  by  the 
lessor  of  the  plaintiff  was  merely  personal,  to  make  bioi 
liable  to  an  attachment  if  he  refused  to  pay  the  costs. 
The  executor  would  not  be  liable  to  an  action  for  tbeno, 


(a)  4th  edit  p.  280. 

(6)  Citing  Doe  d.  Pain  v, 
Grundy,  1  B.  6^  C.  284.,  2  D. 
Si  Jl.  437.,  Thrustoui  v.  Bed- 
well  2  WiU.  7.,  Doc  v.  Ford, 


2  J.  P.  Smith,  40?.,  R99Mm 
Real  ActioM,  607-,  A4tm  «* 
Ejectment,  Srd  edit.  S$5, 
(c)  lS.<!^C.284.,22X4i?. 

437. 
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and  therefore  to  grant  this  motion  would  be  taking,  by 
a  summary  mode,  a  sum  of  money  out  of  the  assets, 
which  the  executor  could  not  otherwise  be  compelled 
to  pay.**    And  the  rule  was  discharged.     In  Newton  v. 
Walker  {a\  an  attachment  against  an  administrator,  for 
not  performing  a  rule  of  court  entered  into  by  the 
intestate,  was  refused  —  first,  **  because  the  court  had  no 
method  to  enforce  the  rule,  even  against  the  party  him- 
self if  he  had  been  alive,  but  by  process  of  contempt, 
which  is  personal,  and  cannot  be  carried  on  against 
the  administrator ; »-  secondly,  because  the  administrator 
may  have  no  assets,  and  this  would  be  a  very  improper 
way  of  trying  that  matter;  nor  would  a  determination 
in  this  case  bind  the  rest  of  the  creditors,  nor  could  it 
be  pleaded  to  any  other  demand."     The  statute  1  &  2 
VkL  c  1 10.  5.  18.  cannot  alter  the  nature  of  the  liability 
on  the  eonsent  rule.    Its  object  was,  merely  to  substitute 
a  more  summary  and  convenient  remedy,  for  the  pro- 
ceeding by  attachment.      Supposing  the  lessor  of  the 
plaintiff  had  been  still  living,  the  consent  rule  is  not 
one  that  could  have  been  enforced  by  application  to  the 
ooort  under  this  statute :  Jones  v.  Williams  (b) ;  Neale  v. 
P^leikwaiie  (c);  Hodgson  v.  Patterson  {d) ;  Doe  v.  BaU 
Iwi  {e)    The  proper  course  is,  to  proceed  by  scire 
fifias  to  revive  the  judgment  in  favour  of  the  personal 
^representative. 


1847. 

Dob 

d. 

Harbisoit 

HAKPaoir 


Monittgue  Smithy  in  support  of  the  rule.  The  diffi- 
^Ity  in  this  case,  if  any,  arises  from  the  act  of  the 
^Omif  fai  delaying  to  give  judgment  in  due  course.  The 
^Hi]y  authority  against  this  application,  is  the  case  of 
^%rusiout  V.  Bedwettj  which  is  a  mere  obiter  dictum. 
^f€oirigki  V.  Holtony  however,  is  directly  in  point.  There, 


(•)  WUIm,  315. 
{e)  1Q.J9.245. 


{d)  4M.SfG.3S3.,5ScoUt 
N.  R.  76. 

(e)  9  Law  TimeSf  J  24. 

3C  2 
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costs  taxed  upon  the  common  rule  by  consent,  were 
ordered  to  be  paid  by  tlie  defendant  to  the  representative 
of  the  lessor  of  the  plaintiff',  who  died  after  the  trial 
There  is  no  pretence  for  saying  that  what  was  done 
there  was  done  by  consent.  The  object  of  the  statute 
1  &  2  Vict.  c.  110.  s.  18.  was,  to  give  creditors  a  more 
facile  remedy  than  by  attachment.  {Cressraellj  J.  What 
writ  would  you  issue,  and  at  whose  suit?]  Af^fo' 
at  the  suit  of  Crispin  Hampsouy  the  administrator  of  the 

deceased  lessor  of  the  plaintiff. 

Cw\  adv.  vdL 


Wilde,  C.  J.,   now  delivered   the  opinion  of  the 
court. 

This  was  a  rule  obtained  on  behalf  of  the  adminis- 
trator of  the  defendant,  calling  upon  the  lessor  of  the 
plaintiff  to  shew  cause  why  he  should  not  pay  the  costs 
taxed  upon  the  consent  rule,  a  verdict  liaviog  been 
found  against  him  at  the  trial.     It  appears  that  the 
defendant  died   on  the  25th  of  November^  1846,  and 
that  judgment  has   been  entered  as   of  Easter  tenn, 
1 847*     It  has  repeatedly  been  held  that  the  liability 
to  pay  costs  under  the  consent  rule  in   ejectment  is 
merely  personal,  to  be  enforced  by  attachment  only,  and 
that  it  dies  with  the  party.     It  was  so  held  in  Thrusiod 
V.  Bedwellf  Doe  v.  Fordj  and  Doe  d.  Pain  v.  Gnmijl 
and  the  rule  is  so  stated  in  the  several  text  boob  to 
which  reference  has  been  made.     The  only  authoritj 
opposed  to  these,  is  the  case  in  Barnes — Goodright^* 
Holton.     We  have  caused  search  to  be  made,  and  «e 
find  that  that  case  is  not  quite  as  stated  in  that  report 
The  rule  was  not  made   upon   the   ordinary  consent 
rule.     This  motion  is  founded  u\Km  the  18th  section 
of   the    1&2   Vict.  c.  110.,   which  enacts,   "that  all 
decrees  and  orders  of  courts  of  equity,  and  all  nite 
of  courts  of  common  law,  and  all  orders  of  the  hx^ 
Chancellor,  or  of  the  court  of  Review  in  matters  of 
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bankruptcy,  and  all  orders  of  the  Lord  Chancellor  in 
matters  of  lunacy^  whereby  any  sum  of  money,  or  any 
costs,  charges,  or  expenses,  shall  be  payable  to  any  per- 
son, shall  have  the  effect  of  judgments  in  the  superior 
courts  of  common  law,  and  the  persons  to  whom  any  such 
moneys,  or  costs,  charges,  or  expenses,  shall  be  payable, 
shall  be  deemed  judgment  creditors,  within  the  meaning 
of  this  act ;  and  all  powers  hereby  given  to  the  judges 
of  the  superior  courts  of  common  law,  with  respect  to 
matters  depending  in  the  same  courts,  shall  and  may 
be  exercised  by  courts  of  equity,  with  respect  to  matters 
therein  depending,  and  by  the  Lord  Chancellor  and 
the  court  of  Review,  in  matters  of  bankruptcy,  and  by 
the  Lord  Chancellor,  in  matters  of  lunacy ;  and  all 
remedies  hereby  (a)  given  to  judgment  creditors,  are  in 
like  manner  given  to  persons  to  whom  any  moneys,  or 
costs,  charges,  or  expenses,  are,  by  such  orders,  or  rules, 
respectively,  directed  to  be  paid."  The  object  of  that 
clause  is,  not  to  give  to  the  courts  any  greater  powers 
than  they  before  possessed,  or  to  make  parties  liable 
for  costs  for  which  they  were  not  liable  before;  but 
merely  to  give  to  such  rules  and  orders,  the  effect  of  judg- 
ments. I  cannot  discover  that  it  authorises  the  court 
to  make  the  rule  here  prayed.  The  consent  rule  ex- 
pressly requires  the  lessor  of  the  plaintiff  to  pay  the 
costs  in  the  event  of  a  verdict  being  found  for  the 
defendant.  Here,  the  defendant  has  obtained  a  verdict 
and  judgment,  and  the  costs  have  been  adjudged  to 
him.  Assuming  that  the  consent  rule  has  the  force  of 
a  judgment,  then,  according  to  the  cases  of  Jones  v. 
Williams,  Doe  v.  Ameyfjb)^  Neale  v.  Postlethwaitet  and 
Hodgson  V.  Patersouy  the  motion  is  unnecessary.  And, 
if  it  has  not  the  force  of  a  judgment,  we  are  equally 
without  power  to  do  that  which  is  prayed. 

Rule  discharged, 

(a)  By'w.  1 1,  12,  13,  14,  l6.  (6)  ^M.^W.  565. 

3  c  3 


184.7. 

Dob 

d. 

Habrmof 

V. 

Haufson. 
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It  is  no 
ground  for 
setting  aside 
a  writ  of  sum- 
mons that  it 
is  framed  as  a 
pluriei  writ, 
when  the 
ftriBcipe  in, 
for  an  alia9, 
or  that  it 
is  issued 
against  Baron 
A,,  without 
stating  his 
christian 
name. 


Wells  v.  Baxon  Suefisld. 

LJURLSTONE  moved  to  set  aside  the  phaies  writ  of 
summons,  or  the  copy  and  service,  on  the  ground 
that  the  process  improperly  described  the  defendant  as 
^^  The  Right  Honourable  Baron  St^ield/*  instead  of  de 
scribing  him  by  his  proper  title  of  **  The  Right  Ho- 
nourable Edward  Vernon  Harbordy  Baron  S^ffidd^  of 
Suffleld**  and  also  that  there  was  no  pracipe  to  warrut 
the  issuing  o(  aplunes  summons. 

An  improper  description  of  the  defendant  in  the 
writ  is  matter  of  irregularity:  Tamlin  v.  Preston. (a) 
And  the  uniformity-of-process  act,  2  W.  4.  c.  89^  has 
made  no  difference  in  this  respect*  [Afati^f,  J.  This 
is  a  mere  case  of  misnomer,  which  is  no  ground  for 
setting  aside  the  process.  WiUey  C.  J.,  referred  to  the 
3  &  4  ^.  4.  e.  42.  5. 11.,  which  enacts  <*  that  no  plea 
in  abatement  for  a  misnomer,  shall  be  allowed  in  any 
personal  action;  but  that,  in  all  cases  in  which  a 
misnomer  would,  but  for  this  act,  have  been  by  law 
pleadable  in  abatement  in  such  actions,  the  defendant 
shall  be  at  liberty  to  cause  the  declaration  to  be 
amended  at  the  costs  of  the  plaintifi^  by  inserting  the 
right  name,  upon  a  judge's  summons  founded  on  ao 
affidavit  of  the  right  name.''  Maulej  J.  In  Archbdii 
Practice  (&),  it  is  said  that  ^<  it  is  only  upon  a  misnooer 
appearing  on  the  declaration,  that  the  defendant  cao 
take  any  advantage  of  it;  and,  since  the  abolitioo  of 
pleas  in  abatement  for  misnomer,  the  only  advantage 
that  can  then  be  taken  of  it,  is,  that  the  defendant  ma; 
obtain  a  judge's  order,  to  compel  the  plaintiff  to  ameod 
the  mistake,  and  pay  the  defendant's  costs  of  the  t^ 


(a)  1  ChiU.  Rep.  397' 


(6)  8th  edit.,  bj  CkUtjh  I^ 


I 
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cation."]  HaU  v.  Redington  (a)  shews  that  the  proper 
mode  of  taking  advantage  of  an  irregularity  hi  process,  is, 
by  motion  in  this  form.  iMaule^  J.  That  was  not  a  case  of 
misnomer.  fVilde,  C.  J.  Since  the  statute  last  referred  to, 
there  does  not  appear  to  be  any  authority  for  a  motion 
of  this  sort.  **  Baron  "  may  be  the  defendant's  christian 
name;  and  the  words  *' right  honourable"  do  not 
necessarily  import  peerage.] 

The  affidavit  on  which  this  motion  is  founded,  states 
that  there  is  no  pracipe  filed  in  the  proper  office,  for 
the  issuing  ofapluries  summons ;  that  the  on\y  pracipes 
found  there,  are,  one  dated  the  19th  o(  Janiuiry,  1847, 
for  an  original  writ  of  summons,  and  one  dated 
the  27th  of  May,  for  an  alias  writ ;  and  that  the  pluries 
writ  served  was  tested  the  27th  oi May.  \_Wilde^  C.  X 
It  is  evidently  a  mere  mistake  in  filling  up  the  writ] 
No  writ  can  properly  issue  without  a  prcecipe  to  war- 
rant it.  [Wildcj  C.  J.  The  prcecipe  is  a  mere  ticket  or 
authority  for  the  officer  to  seal  the  writ.]  In  Wadworth 
.▼•  AUen  (£},  the  court  compelled  the  plaintiff's  attorney 
.to  refund  the  costs  of  a  bill  of  Middlesex^  it  appearing 
that  no  prcecipe  or  warrant  to  prosecute  was  filed  in  the 
office,  (c)  \Wilde^  C.  J.  In  U&bome  v.  Pannell  (rf),  it 
was  held  to  be  no  ground  for  setting  aside  a  writ  of 
capias^  that  the  prcecipe  omitted  to  state  the  amount  of 
the  debt  sworn  to.  And  in  Boyd  v.  Durand  (e),  there 
cited.  Sir  James  Mansfieldf  speaking  of  the  j;r^a/7f, 
says,  it  is  '^  a  little  worthless  memorandum,  which  is 
no  authority  at  all."(g)  CressweUj  J.  Does  your  affidavit 
state  that  there  was  no  alias  summons  ?]     It  does  not : 


1847. 
Wells 

V. 
SUFFIRLD. 


« 


5Jf.4-r.605. 

[b^  1  Chitt.  Rep.  186. 

(e)  The  attorney  being  re- 
quired by  4  Ann,  c.  l6.  9.  3.  to 
file  his  warrant 

id)  10  Bingh.  SSL,  ^M.Sf 
SeoU^  431. 


8 


'e)  2Taunt.l64f. 

[g)  t.  e,  if  sought  to  be 
treated  as  a  proceeding  in  tbe 
cause ;  it  being  a  matter  be- 
tween the  officer  and  the  person 
by  whom  he  is  let  in  motion. 
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1847.        but,  assuming  that  there  was  an  alias^  the  pluricscofAi 

-  not  issue  until  the  expiration  of  the  alias,  {a) 

Wells 

V. 

SuFFiELD.  Wilde,  C.  J.  Tlie  writ  is  not  bad  merely  because 
it  contains  words  that  are  more  usually  inserted  in  a 
plwies  summons.     There  is  no  ground  for  the  motion. 

Per  curiam^ 

Hule  refused. 

(a)  See'2  W.  4.  e.  39. 1. 10.,  and  R.  Mithaehnoi,  SW.^r.6. 


June  12. 


White  and  Others  v.  "Woodward. 


To  a  declara-    A  SSUMPSIT  on  a  guarantee.  The  declaration  stated, 
tionupona  ^j^^^    ^^f^^g  ^^^  ^^^^       ^j^^    ^^^^  thereinafter 

guarantee,  the  .  ^ 

defendant,  mentioned,  the  plaintiffs  had  been,  and  still  were,  ware- 

who  was  housemen  and  wholesale  drapers ;  that,  before  the  com- 

to  plead^'™*  mencement  of  the  suit,  to  wit,  on  the  2nd  of  July,  IB^S, 

issuably,  the  defendant,  by  a  certain  promise  in  writing,  signed 

demurred  ^     ^j^e  defendant,  and  addressed  to  the  plaintiffs,  ad- 

generally,  on  ^  , 

the  ground       dressed  and  promised  the  plaintiffs,  in  and  by  the  words 

that  it  dig-  nnd  figures  following,  that  is  to  say  —  "  Gentlemen,— 

sideration  for"  ^^  consideration  of  your  agreeing  to  supply  Mr.  Harj 

the  promise  Slater,  of  &c.,  draper  and  upholder,  with  goods,  upoo 

*  *A^*  d  ^red'^j  in  the  way  of  your  trade  (the  amount  to  be 

chamhers  ^^  J'^ur  own  discretion),  I  hereby  guarantee  you  tie 

having  set  due  and  regular  payment  of  such  sum  or  sums  as  be 

aside  the  de-  _  .  i  r  •  •       t 

murrer  as  ^  ^^^^  ^^  ^^  ^"y  ^^"^^9  ^^^  "'^"^  t*"^®  ^  ^^^  ''*'*' 

frivolous,  the  after,  owe  to  you  or  to  the  persons  who  for  the  tine 

ed"his'ord  "'^^  being  may  compose  your  firm,  and  against  any  lossyoo 

—  holding,  that  the  construction  of  the  guarantee  was  open  to  afgwueBl^  i»d 
that  the  demurrer  was  therefore  not  frlToloua,  within  the  rule. 


White 
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may  sustain  by  his  dealings  with  you:  and  I  give  you        ]8i7. 
full  liberty  to  extend  the  period  of  credit  to  the  said 
Henrjf  Slater^  and  to  take  collateral  security  for  any 
moneys  in  which  the  said  Hemy  Slater  may  be  indebted    Woodwabd. 
to  y6u,  and  to  hold  over,  or  renew,  any  bills,  notes,  or 
other  securities  you  may  at  any  time  bold,  and  to  grant 
bim^  and  the  parties  liable  upon  bills,  notes,  or  other 
lecurities,  any  indulgence,  and  to  compound,  concur  in 
assignment,  or  otherwise  arrange  with,  and  to  release 
bim  and  them  respectively,  as  you  may  think  fit,  without 
thereby  discharging,  or  in  any  manner  aflecting,  my 
liability  by  virtue  of  this  guarantee,  or  entitling  me  to 
set  o£^  or  claim,  against  the  sum  hereby  secured,  any 
dividend  or  payment  you  may  receive  from  the  said 
Henry  Slater^  or  his  estate,  or  any  securities  you  may 
bold :  my  liability  under  this  guarantee  is  to  be  limited 
to  prmcipal  sum  in  running  account  of  100^ :"    Aver- 
menty  that  the  plaintiffs,  confiding  in  the  said  promise 
of  the  defendant,  did  afterwards,  and  before  the  com- 
mencement of  the  suit,  to   wit,  on  the   17th  of  July, 
1846,  and  on  divers  other  days  and  times,  supply  the 
said  Henry  Slater  with  goods  of  great  value,  to  wit,  of 
the  value  of  85/.  105.  9(/.,  in  the  way  of  their  said  trade, 
upon  credit  in  the  way  of  their  said  trade  as  aforesaid. 
Mid  for  certain  reasonable  prices  and  sums  of  money 
amoanting    in    the  whole   to    a  large    sum,   to  wit, 
85/.  105.  9d.\  and  that,  although  the  said  credit  and 
the  time  for  the  payment  of  the  prices  of  the  said  goods 
elapsed  before  the  commencement  of  this  suit;  and 
although   the  said  Henry  Slater  was  afterwards,  and 
before  the  commencement  of  this  suit,  to  wit,  on  the 
88rd  of  Aprils  1847,  requested  by  the  plaintiffs  to  pay 
them  the  said  sum  of  money;  yet  the  said  Henry  Slater 
did  not  pay  the  same,  or  any  part  thereof,  —  of  all 
which  premises  the  defendant  aftenvards,  and  before 
the  commencement  of  the  suit,  to  wit,  on  &c.  last  afore* 
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1 847.        said,  had  notice ;  yet  the  defendant  had  not  paid  the 

— '     ■        said  sum  of  money  so  due  from  the  said  Hemy  Slater 

White        ^  ^j^^  plaintiffs  as  aforesaid,  being  a  principal  sum  not 

WooDWABD.   exceeding  the  said  sum  of  100/.  in  the  said  promise  in 

writing  of  the  defendant  in  such  behalf  mentioned  as 

aforesaid,  although  the  defendant  was  afterwards,  and 

before  the  commencement  of  this  suit,  to  wit,  on  &c 

last  aforesaid,  requested  by  the  plaintiffs  so  to  do;  bat 

the  said  sum  still  remained  unpaid  to  the  plaintifis,  &c 

To  this  declaration  the  defendant,  who  was  under 

terms  to  plead  issuably,  demurred  generalfy  g  the  points 

marked  for  argument,  in  the  margin  of  his  demurrer, 

being — ^^  that  the  declaration  did  not  disclose  any  coo- 

sideration  for  the  promise  therein  stated ;  and  that  it 

was  not  shewn  that  the  85/.  10^.  9^  was  a  sum  whid) 

Slater  did  owe  at  the  time  of  the  comniencemait  of  the 

suit,  on  the  balance  of  a  running  account." 

The  demurrer  having  been  set  aside  by  a  judge  at 
chambers,  as  frivolous, 

.    Pashletfy  on  a  former  day  in  this  term,  obtained  i 
rule  nisi  to  rescind  his  order. 

T.  Jones  now  shewed  cause.  By  the  rule  of  HiUay 
term,  4  W.  4.  r.  2.,  it  is  ordered,  that,  <^  in  the  margin 
of  every  demurrer,  before  it  is  signed  by  counsel,  some 
matter  of  law  intended  to  be  argued,  shall  be  stated; 
and,  if  any  demurrer  shall  be  delivered  without  sudi 
statement,  or  with  a  frivolous  statement,  it  may  be  set 
aside  as  irregular,  by  the  court  or  a  judge,  and  leave 
may  be  given  to  sign  judgment  as  for  want  of  a  plea." 
The  rule  compels  the  party  demurring,  to  shew  some 
substantial  ground  of  demurrer;  just  as  the  9th  rule 
compels  a  party  who  sues  out  a  writ  of  error,  to  sbev 
some  particular  ground  of  error.  IMaukj  J.  The 
penalty  for  a  non-compliance  with  the  last-meotiooed 
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rule  is,  not  that  the  writ  of  error  shall  ba  set  aside,  but  1847. 

that  the  court  or  a  judge  may  order  execution  to  issue,  «— — 

notwithstanding  the  allowance  of  the  writ  of  erron]  Whit* 

The  declaratioui  upon  the  authority  of  Johnston  v.  M-  Woodward. 
eioUff  (a)i  discloses    ample  consideration  for  the  de- 
fendants promise. 

PaMeyy  in  support  of  the  rule.  The  only  question 
is,  whether  this  demurrer  is  so  plainly  and  obviously 
frivolous  and  unfounded,  as  to  deprive  the  defendant  of 
the  right  to  place  his  objections  to  the  declaration  upon 
the  record.  Alderson^  B.>  in  Papineau  v.  King  (b),  says : 
**  I  think  that,  unless  a  pleading  is  obviously  frivolous, 
or  is  pleaded  in  direct  opposition  to  some  decided  case, 
we  ought  not  to  entertain  these  applications;  because 
the  effect  of  setting  aside  a  pleading  as  frivolous,  is, 
to  deprive  the  opposite  party  of  his  writ  of  error.'' 
And  in  DatneSf  dem.,  LowndeSt  ten.  (c),  this  court, 
acquiescing  in  the  opinion  of  Lord  Lyndhursit  that  the 
proceeding  by  journeys  accounts,  could  not,  under  the 
circumstances,  be  sustained,  and  entertaining  no  doubt 
whatever  on  the  subject,  yet  declined  to  set  it  aside, 
because  the  demandant  would  thereby  have  been  de- 
prived of  the  opportunity  of  having  the  point  raised 
upon  the  record.  So  far  from  this  demurrer  being 
frivolous  and  opposed  to  authority,  it  will  be  found  to 
kreoeive  express  sanction  from  the  remarks  made  by 
Moiile,  J.,  in  Chapman  v.  Sutton,  (d)  In  Raikes  v. 
Todd{e\  the  plaintiff  declared  upon  a  guarantee  in 
the  following  form  —  *^  I  undertake  to  secure  to  you 
the  payment  of  any  sums  you  have  advanced,  or  may 
hereafter  advance,   to  Z).   on  his  account  with  you, 

(o)  AnU,  VoL  I.  p.  251.  (rf)  Ani^,  Vol.  II.  p.  6S^ 

(6)  2  Bowl.  N.  S.  226.  (e)  8  Ad.  4-  E.  8^.,  1  P.  4" 

»    (c)  JM'.SfO.  762.,  8  Seott,  D.  1 38. 

N.  R.  539. 
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1847. 
Whitb 

V. 

•Woodward* 


commencing  the  1st  of  November,  ISdl,  not  exceeding 
2000/.;"  alleginfir  that  the  plaintifF  had  opened  an  ac- 
count with,  and  thereon  made  advances  to,  D^  com* 
mencing  on  &c.,  and  that  the  guarantee  was  given  in 
consideration  of  the  premises,  and  also  in  consideration 
that  the  plaintiff^  at  the  request  of  the  party  guaranteeing, 
would  continue  to  advance  further  sums  to  D.  on  bis 
said  account  with  the  plaintiff:  and  it  was  held  that  the 
consideration  did  not  sufficiently  appear  by  the  written 
instrument,  to  support  such  declaration.  And  Lord 
Denvian  said:  <* There  is  certainly  no  necessity  that 
the  consideration  should  be  co-extensive  with  the  pro- 
mise; but  the  real  consideration,  whatever  it  is,  must 
be  set  out  on  the  record.  I  entirely  agree  in  the  rule 
of  construction  recently  laid  down  by  Tindal,  C.  J.  (a)f 
and  my  brother  Pattesoii  (b) ;  and,  on  reading  this 
guarantee  with  reference  to  that  rule,  I  mast  confess 
myself  unable  to  say,  what  it  was  that  induced  the  de- 
fendant to  guarantee  payment  of  the  past  advances, 
I  should  form  a  conjecture  that  both  forbearance  to  sue 
for  the  past  debt,  and  the  making  of  further  advances, 
constituted  the  consideration.  That,  however,  is  con- 
jecture only;  and  the  declaration  alleges  a  different 
consideration,  viz.  the  further  advances  only.  I  think, 
therefore,  the  real  consideration  is  not  set  out  in  the 
declaration,  and  the  great  uncertainty  in  which  it  is  left, 
entitles  the  defendant  to  have  the  rule  made  absolute.* 
So,  here,  it  is  left  altogether  ambiguous  and  uncertain 
what  is  relied  on  as  the  consideration  for  the  defendant's 
promise.  iMaule,  J.  The  court  there  thought  that  the 
instrument  produced  did  not  support  the  averment  in 
the  declaration.]  Two  of  the  judges  expressed  them- 
selves of  that  opinion,  in  addition  to  the  other  point -« 


(a)  In  ffawes  v.  ArmBironff 
1  N.  C.  761.,  1  Scott,  C6'l.  ^ 


(6)  In  Jame»   v.  WiiRM, 
5  B.  4*  Ad.  1 109. 
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tiiat  no  consideration  was  to  be  collected  with  sufficient 
certainty,  from  the  declaration.  Taylor  v.  Brewer  (a) 
shews  that  an  arbitrary  discretion  to  supply  goods.  Forms 
no  consideration.  [Matdei  J.  The  dechiration  in  this 
case  avers  that  goods  were  supplied  to  Slater^  and  states 
an  entire  promise — to  pay  for  future  supplies  and  for  the 
past  debt.]  There  is  no  case  in  which  this  alternative 
guarantee  has  been  held  good.  The  declaration  dis- 
closes no  consideration  whatever  for  the  promise  alleged. 
Tlie  circumstance  of  the  defendant's  being  under  terms 
to  plead  issuably,  although  it  precludes  him  from  demur- 
ring specially  to  the  declaration,  does  not  prevent  liis 
relying  upon  any  objection  that  is  available  on  general 
demurrer,  {b) 


I8i7. 
Woodward. 


Per  curiam.  Without  pronouncing  any  opinion  as 
to  the  sufficiency  of  the  declaration,  it  is  enough  to  say 
that  this  demurrer  is  not  so  clearly  frivolous  as  to  war- 
rant its  being  set  aside.  It  is  settled  that  a  defendant 
who  is  under  terms  to  plead  issuably,  may  demur  gene- 
rally, though  not  specially.  We  therefore  think  that 
the  rule  for  setting  aside  the  order  must  be  made  ab- 
solute. 

Rule  absolute. 


(a)  1  M.  S(  S.  290. 

(6)  See  Wright  r.  RusseU, 
2  W.  BL  923.,  3  WiU.  530. ; 
Newnham  v.  Dowding^  1  Chitt 
Hep,  711.;  Gray  v.  Aahton, 
8  Burr,  1788.;  Berry  y,  An^ 
derunij  7  T.  R.  530. ;  Biick 
T.  Dymoke,  1  Bingh,  379.,  SJ, 
B.  Moore^  42?.;  Sawtell  v. 
GtUard,  5D,SiR.  ^^0. ;  BetU 
T.  Ajkplegarth,  ^  Bingh,  26?., 
\^J,B.  Moore,  501. ;  Barker 
▼.  Gieadow,  5  DowL  P,  C 134. ; 
Children  t.  Mannering,  8  DowL 


P.  C.  120. ;  Dalton  v.  M'ln- 
tyre,  1  DowL  N.  S.  76- ;  Da- 
nieli  v.  Lew%8,  1  DowL  N,  S. 
542.  ;  Twight  v.  Prescott, 
2  DowL  N.  S.  4. ;  Skelton  v. 
HaUtead,  2  DowL  N.  S.  69. ; 
Bird  V.  Holman,  2  DowL  N,  S. 
234. ;  Gurney  v.  Hill,  2  DowL 
N.  S,  936.  ;  Carton  v.  Kenealy, 
1 D.  AL.  331.;  Flight  v.  Cook, 
1  D.  6i  L,  714. ;  Tucker  v. 
Bamesley,  4  D.  S^-  L.  292. ; 
Cuits  y.  Surridge,  4  D.  i^"  L. 
642. 
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TiLLEY  and  Another  v.  Collins. 

[June  1 2. 

Where,  in        JSSUE  was  joined  in  this  cause  on  the  27th  of  Z>- 

thi8  courts         A  •' 

there  have  cember,  1845,  and  notice  of  trial  given  on  the  20th  of 

been  no  pro-  January  following,  for  the  adjournment  day  of  the  sittings 

withirf*  ^'^^^  Hilary  term.     At  the  instance  of  the  defendant's 

four  termi  attorneys,  the  trial  was  postponed  till  the  following  term, 

(or,  in  Q.  A,  Nothing  further  was  done  until  the  21st  of  Jl%  last, 

after  issue  when  a  term's  notice  of  trial  was  delivered,  which,  how- 

joined^  a  ever,  the  defendant's  attorneys  declined  to  accept,  on  the 

of  the  plain-  g^'^und  that  the  defendant  was  entitled  to  a  term's  pre- 

tiff's  inten-  vious  notice  of  the  plaintiffs'  intention  to  proceed,  no  step 

tion  to  pro-      havinc  been  taken  for  more  than  four  terms.     After  i 

oeed^  must  be   .        . 

given  before      previous  unsuccessful  attempt  at  chambers, 

he  can  give 

trial  •  it  18  '^'  *^^^^»  ^^  ^  former  day  in  this  term,  obtained  i 

not  enough  to  rule  nisi  to  se(  aside  the  notice  of  trial  for  irregularity, 
give  a  term's 

notice  of 

trial.  Lush  now  shewed  cause.     A  term's  notice  of  trial 

Mras  sufficient,  without  a  term's  previous  notice  oF  the 

plaintiff^s  intention  to  proceed.     In  Smith  v.  PauU(a)t  it 

was  held,  that,  after  proceedings  have  been  delayed  a 

year,  a  term's  notice  of  executing  a  writ  of  inquiry,  b 

sufficient,  without  giving  a  term's  notice  of  the  plaintiflTs 

intention  to  proceed,  and  then  a  notice  of  executing 

the  writ. 

T.  Jones^  in  support  of  his  rule.  The  term's  notice 
of  the  plaintiff's  intention  to  proceed  is  quite  irrespective 
of  the  notice  of  trial.     The  notice  of  trial,  being  a  pro- 

(a)  SJ.P.SmUh,  101. 


i 
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ceeduig  in  the  cause,  cannot  be  given  until  the  plaintlflf        1&47. 
has  given  due  notice  of  his  intention  to  proceed.(a)     In 
ArchbolcTs  Practice  (i),  it  is  said,  that,  **  where  no  pro- 
ceedings have  been  had  within yc?2/r  terms  exclusive  after       Coixins. 
issue  joined,  or,  as  it  seems,  in  tlie  Queen's  Bench,  for 
a  year  after  issue  joined,  a  term's  notice  must  be  given 
of  the  plaintiiTs  intention  to  proceed  in  the  action,  be- 
fore he  can  give  notice  of  trial."     {^Maule^  J.  referred  to 
Richards  v.  Harris  (c),    observing   that  the  notice  of 
trial  is  a  proceeding.] 

Wilde,  C.  J.  I  do  not  think  we  are  authorised  to 
depart  from  a  positive  rule  of  practice,  which  requires  a 
plaintiff,  before  he  is  allowed  to  take  another  step,  to 
give  a  term's  notice  of  his  intention  to  awake  a  cause 
that  be  has  permitted  to  slumber  during  four  terms.  A 
notice  of  trial  is  a  proceeding  in  the  cause.  In  the  ab- 
sence of  any  authority  to  the  contrary,  we  must  con- 
clude this  notice  to  be  irregular.  The  rule  for  setting  it 
aside  will  therefore  be  made  absolute. 

The  rest  of  the  court  concurring, 

Rule  absolute. 

(a)  See  Tidd't  Practice,  4  Ann.  c.  Q.  B.,  R.  Mieh. 
gtfa  edit,  p.  756. ;  Tidd'sNew  l65i.  9.  21.,  and  IL  Eaaler, 
Fraetice,  460.  13  6f.  2.  r.  2.  C.  P. 

(b)  7th    edit,    by    Chitty,  {c)3Eait,l. 
210. ;  referring    to  JR.  3£ioh» 
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Crump  v.  Day. 

June  12. 

The  sheriff  is   ^\N  the  20th  of  May  last,  the  sheriff  of  Surrey  en- 

not  entitled  to  ^g^^j  j,g  1,^^^^  ^f  ^^g  defendant,  for  the  purpose  of 

call  upon  par-  ' 

ties  to  inter-     levying  under  a  Ji.Ja.  at  the  suit  of  the  plaintiff,  for  the 

plead,  where  sum  of  66L  ISs.  9t/.  The  defendant  producing  an  order 
exercfsed  a  commissioner  of  the  court  of  bankruptc}*,  under  the 

discretion  in     7  &  8  VicL  c.  96.,  for  the  protection  of  his  person  and 

the  matter.       property  from  process,  the  sheriff  withdrew.    Ontlie 

The  aneriu^ 
on  the  20th      ^^^  ^^  June,  the  defendant's  petition  being  dismissed, 

of  May,  the  sheriff  was  ruled  to  return  tlie  writ ;  whereupon  he 

the  parpose  proceeded  to  make  a  second  levy.  On  the  4th,  the  sheriff 
of  making  a     received  notice  from  Messrs.  Clcntes  &  Sons,  that  thej 

levy  upon  the  ^Ijjjj^^gj  the  property  so  seized,  under  a  sale  made  to 

goods  of  J8.,  r     I      / 

under  kfi.fa.  them,  on  the  21st  of  May,  by  the  official  assignee;  and, 

at  the  suit  of  on  the  following  day,  the  sheriff  took  out  an  interpleader 
that  B*%  summons,  calling  upon  the  plaintiff  and  Messrs.  Clam 
person  and       8c  Sons  to  appear,  and  state  the  nature  and  particulars 

property  were  ^p  ^jj^jj.  respective  claims.  This  summons  came  on  to 
protected  hy  ' 

an  order  of  a  commissioner  of  bankrupts,  under  the  7  &  8  Vict.  c.  96.,  the  sheriff 
withdrew.  On  the  21st,  C.  purchased  the  goods  from  the  official  assignee;  and, 
on  the  Srd  of  June,  B,'b  petition  having  been  dismissed,  the  sheriff,  who  bad 
been  ruled  to  return  the  writ,  entered  a  second  time  for  the  purpose  of  mildDg 
a  levy.  Being  then  met  by  C.'s  claim^  the  sheriff  obtained  a  judge's  order 
directing  an  issue  imder  the  interpleader  act,  to  try  nrhether  or  not  the  goods 
seized  by  him,  were,  at  the  time  of  the  second  levyy  the  property  of  C  The 
plaintiff  thereupon  obtained  a  rule  calling  upon  the  sheriff  and  CL  to  shew  csme 
why  that  order  should  not  be  set  aside,  on  the  ground  that  the  sheriff  had  by 
his  laches,  in  not  applying  on  the  20th  of  May,  precluded  himself  from  the 
benefit  of  the  interpleader  act ;  or  why  the  order  should  not  be  amendtd,  by 
substituting  the  date  of  tbe^r«^,  for  that  of  the  second,  levy  :  — 

The  court  made  the  rule  absolute  for  setting  aside  the  order,  but  directed  that 
A*  should  pay  C.'s  costs  of  appearing  on  the  rule,  inasmuch  as  the  appeannee  of 
C  was  necessary  for  the  purpose  of  opposing  an  amendment,  the  effect  of  whicb 
would  have  been^  to  require  him  to  sustain  a  title  he  had  never  set  up. 
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be  heard  before  F.  Williams^  J.,  on  the  8th  of  Junii        1847. 

when  the  followinir  order  was  made :  —  — — — 

^  Cbuxp 

**  Upon  hearing  the  attorneys  or  agents  for  the  sheriff  J^* 
oFSurrn/y  and  for  the  plaintiff,  and  for  ff.  Clowes  &  Sons, 
the  claimants,  &c.,  I  do  order,  that,  upon  payment  of  the 
sum  of  55/.  into  court  by  the  said  claimants,  within  two 
days  from  this  date,  or  upon  their  giving,  within  the  same 
time,  security,  to  the  satisfaction  of  one  of  the  masters, 
for  the  payment  of  the  same  amount  by  the  same  claim- 
ants, according  to  the  directions  of  any  rule  of  court  or 
judge's  order  to  be  made  herein ;  and  upon  payment  to 
the  said  sheriff  of  the  possession-money  from  this  date, 
the  said  sheriff  do  withdraw  from  the  possession  of  the 
goods  and  chattels  seized  by  him  under  the  writ  of 
/LJiu  issued  herein:  And  I  do  further  order,  that, 
unless  such  payment  shall  be  made,  or  such  security  be 
given,  within  the  time  aforesaid,  the  said  sheriff  do  pro- 
ceed to  sell  the  said  goods  and  chattels,  and  pay  the 
proceeds  of  the  sale,  after  deducting  the  expenses 
thereof,  and  the  possession-money  from  this  date,  into 
court,  in  the  cause,  to  abide  further  order  herein :  And 
I  do  further  order  that  the  parties  do  proceed  to  the 
trial  of  a  feigned  issue,  in  the  court  of  Common  Pleas, 
in  which  the  said  claimants  shall  be  the  plaintiffs,  and 
Lhe  said  execution-creditor  shall  be  defendant;  and  that 
the  question  to  be  tried  shall  be,  whether  the  goods 
seized  by  the  said  sheriff  were,  at  the  time  of  the  second 
Enjy,  the  property  of  the  said  claimants  or  not:  And  I 
further  order  that  such  bsue  shall  be  prepared  and 
delivered  by  the  plaintiffs  therein,  within  seven  days 
firom  this  date,  and  be  returned  by  the  defendant  therein, 
within  four  days;  and  shall  be  tried  at  the  adjourn- 
ment day  in  London  aRer  this  term :  And  I  reserve 
the  question  of  costs,  and  all  further  questions,  until 
ifter  the  trial  of  the  said  issue/' 

TOL.  !¥•  — CB.  5  0 
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1847.  Wordsworth^  on  behair  of  the  execution-creditor,  on  a 

former  day  in  this  term,  — upon  an  affidavit  setting 
forth  the  above  facts,  and  also  stating  that  neither  the 
commissioner  nor  the  official  assignee,  had  authorised 
any  sale  of  the  goods  to  Messrs.  Claooes  &  Sons,  — 
moved  for  a  rule  calling  upon  Messrs.  Ctaooes  &  Sons 
and  the  sheriff  to  shew  cause  why  the  above  order 
should  not  be  set  aside,  or  why  the  same  should  not  be 
amended,  by  inserting,  in  that  part  thereof  which  di- 
rects the  question  to  be  tried  by  the  issue  therein  loeDr 
tioned,  the  words  '^  at  the  time  of  the  first  levy,  to  wit, 
the  20th  day  of  May  last,"  instead  of  the  words  *^  at  the 
time  of  the  second  levy."  [Wilde^  C.  J.,  observed  thst 
the  alteration  proposed  was  manifestly  against  the  in- 
terest of  the  execution-creditor,  for  that,  by  the7&8Ft(l 
c.  96*  s.  10.,  it  would  seem  that  the  property  in  the  goods 
was  out  of  the  defendant  during  the  interval  between 
the  filing  of  his  petition  and  its  dismissaL]  The  sheriff 
has,  by  his  laches,  in  not  retaining  possession  firom  the 
first,  disentitled  himself  to  seek  relief  under  the  inter- 
pleader act. 

A  rule  nisi  having  been  granted, 

ChamocJc^  for  the  sheri£P,  now  shewed  cause.  The 
goods  being,  by  the  statute,  vested  in  the  official  assignee 
from  the  time  of  filing  the  petition  by  the  insolvent,  the 
slierifF  was  justified  in  abstaining  from  seizing  them  on 
the  20th  of  May.  iMatiUi  J.  As  the  property  vested 
in  the  official  assignee,  subject  to  be  divested  in  the 
event  of  the  petition  being  dismissed,  it  may  be  a  qnes- 
tion  whether  the  sheriiF  was  justified  in  departing^  so 
as  to  allow  the  goods  to  be  sold  to  a  third  person. 
There  is  a  diiference,  in  this  respect,  between  b/L/(lvbA 
a  ca.  sa."]  The  7  &  8  Fid.  c.96.  s.10.  authorises  the 
official  assignee  to  sell  the  property  of  the  insolvent,  if 
so  ordered   by  the  commissioner;  and  enacts,  '^that, 
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whenever  any  such  petition  shall  have  been  dismissed,  1847. 
all  sales  and  dispositions  of  property,  &&,  by  any  as- 
signee, or  any  person  or  persons  acting  under  his  au- 
thority,  &&,  shall  be  good  and  valid,"  &c.  Not  having  J)at. 
adualfy  seized  the  goods  until  the  drd  of  JtmCf  the 
sheriff  could  not  apply,  under  the  interpleader  act,  be- 
fore that  day :  Holian  v.  Gimtrip.  (a) 

Cbe,  who  appeared  for  Messrs.  Clowes  &  Sons,  was 
informed  by  the  court  that  it  was  unnecessary  to  urge 
any  thing  in  opposition  to  the  rule,  inasmuch  as  his 
clients  could  not  be  called  upon  to  take  an  issue  prior  in 
point  of  date  to  their  purchase. 

Wcrdsworthy  in  support  of  his  rule.  The  oflScer 
having,  in  his  affidavit,  admitted  that  he  made  a  levy  on 
the  20th  of  May^  the  sheriff  was  bound  then  to  call  upon 
the  parties,  —  the  official  assignee  and  the  execution- 
creditor, — to  interplead.  The  execution-creditor  ought 
not  to  be  hampered  by  the  effect  of  the  supposed  sale  to 
Oowes  &  Sons  on  the"  21st  [Colifnan^  J.  Of  what 
breach  of  duty  has  the  sheriff  been  guilty  ?  Would  a 
retnm  of  nulla  bona  on  the  20th  of  May,  have  been  a 
Gdae  return  ?]  It  is  not  necessary  to  shew  any  breach 
of  doty  on  the  sheriff's  part.  He  forfeits  his  claim  to 
relief  under  the  interpleader  act,  if  he  takes  upon  him- 
self to  exercise  a  discretion.  [  fFilde,  C.  J.  If  the  sheriff 
make  a  levy,  and  voluntarily  abandons  it,  he  is  not 
arithin  the  protection  of  the  act  The  difficulty  I  feel  is, 
that,  when  the  officer  entered  on  the  20th  of  May,  and 
pras  then  met  by  a  claim  adverse  to  the  execution- 
creditor,  he  should  have  come  at  once  to  the  court] 
The  plaintiff  was  bound  to  bring  the  claimants  before 

(a)  6  DawL  P.  C.  130. 
8p  9 
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1847.       the  court.  If  the  issue  is,  to  try  the  title  to  the  goods 
on  the  20th  of  Matf^  they  confessedly  have  none. 

Wilde,  C.  J.  Upon  the  best  consideration  I  have 
been  able  to  give  to  this  case,  and  without  coming  to  the 
conclusion  that  the  sheriff  has  been  guilty  of  any  breach 
of  duty,  I  still  think  he  has,  by  hb  conduct,  disentitled 
himself  to  the  benefit  of  the  interpleader  act.  The 
legislature  having  interfered  to  give  that  officer  relief  in 
a  certain  way,  and  in  a  certain  way  only,  regard  being 
had  to  the  limited  object  of  the  statute,  and  the  rola 
laid  down  by  the  courts  in  construing  it,  I  think  the 
sheriflT,  in  this  case,  has  not  brought  himself  within  its 
purview.  To  have  the  benefit  of  the  course  which  b 
opened  to  him  by  the  statute,  it  is  essential  that  he 
should  come  promptly  to  the  court,  without  exercising 
any  discretion  of  his  own. 

Such  being  the  law,  how  stand  the  facts  of  this  case? 
On  the  20th  of  3fay,  the  officer  attempts  to  execute  the 
fL/a.  by  levying  upon  the  effects  of  the  defendant 
There  being  then  a  claim  —  which  was  probably  well 
founded,  viz.  that  of  the  official  assignee  of  the  coort  of 
bankruptcy, — I  think  he  could  not  properly  have  taken 
the  goods  at  that  time.  What  was  then  his  duty  ?  Wbyi 
to  give  notice  of  that  claim  to  the  execution-creditoTi 
and  to  call  upon  him  and  the  official  assignee,  to  inter- 
plead.    Instead  of  adopting  that  course,  the  sheriff,  in 
the  exercise  of  his  own  discretion,  thinks  fit  to  retire. 
On  the  21st  of  itfoy,  Messrs.  Clonoes  &  Sons  purchased 
the  goods  from  the  official  assignee:  and,   when  the 
sheriff,   on  being  ruled  to  return  the  writ,  comes  a 
second  time  upon  the  premises,  he  finds  himself  met  bj 
a  claim  made  by  third  persons,  but  under  the  same  titk^ 
viz.  that  of  the  official  assignee.     He  then  does  what  be 
should  have  done  on  the  20th  of  May.    The  plaintiS 
the  execution-creditor,  yery  reasonably  objects  that  be 
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is  not  put  in  the  same  position  as  he  would  have  been  1847* 
in  if  the  sheriiF  had  done  his  duty  at  first.  In  consi- 
dering this  question,  it  is  not  our  duty  to  inquire  whe- 
ther or  not  the  execution-creditor  has  been  in  reality 
prejudiced  by  the  sherifTs  neglect.  Suppose  the  sheriiF 
entered  upon  the  assumption  that  the  assignment  by  the 
official  assignee  cannot  besupported,  I  think  the  sherifTs 
fiiilure  to  call  upon  the  proper  parties  to  interplead  on 
the  20th  of  May^  deprives  him  of  all  protection  which 
the  act  would  otherwise  have  given  him.  I  therefore 
think  the  rule  must  be  made  absolute  for  setting  aside 
the  interpleader  order. 

Messrs.  Clowes  &  Son  are  called  upon  by  the  rule  to 
shew  cause  why  the  order  should  not  be  amended,  by 
substituting  a  day  anterior  to  that  on  which  their  title 
accrued.  It  was  perfectly  correct  to  give  them  notice 
of  the  rule.  If  they  had  appeared  to  support  the 
interpleader  order,  they  would  not  be  entitled  to  costs. 
Their  counsel,  however,  opposed  the  amendment  only, 
on  the  ground  that  it  was  calling  upon  them  to  sus- 
tain a  title  which  they  had  never  set  up.  Certainly  no 
such  alteration  as  that  prayed,  could,  with  propriety, 
have  been  made,  as  against  them.  They,  therefore, 
are  entitled  to  their  costs  of  appearing  to  oppose  the 
motion. 

Per  airiam, 

Rule  absolute  —  to  set  aside  the  order  of  V. 
WilliamSf  J. ;  and  that  the  plaintiff  pay  Messrs. 
CUmes  &  Sons  their  costs  of,  and  occasioned 
by,  the  application. 
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June  12. 

Where  pleas 
are  pleaded 
which  do  not 
correspond 
with  tiie  ab- 
stract deliver- 
ed with  the 
summons  to 
plead  several 
matters^  the 
proper  mode 
of  taking  the 
objection,  is^ 
by  motion 
to^strike  out 
the  pleas. 


FUQHT  V.  SmALE. 

A  SSUMPSIT  on  a  bill  of  exchange  for  992.  1&, 

drawn  by  the  defendant  on  the  10th  of  Marckf 

18469  upon,  and  accepted  by,  one  Bichardsj  payable 

twelve  months  after  date,  and  indorsed  by  the  defendant 

to  one  Kingj  and  by  King  to  the  plainti£ 

The  abstract  of  pleas  delivered  upon  a  summons  to 
plead  several  matters,  described  two  of  the  pleas, — the 
seventh  and  eighth, — as  follows: — 

^*  Seventh — that  the  bill  of  exchange  was  drawn  and 
accepted  and  indorsed  for  the  accommodation  of  Kingf 
and  without  any  consideration.  Eighth — that  the  bill 
was  drawn  and  accepted  for  a  special  purpose,  viz.y  to 
procure  the  same  to  be  discounted ;  that  it  was  indorsed 
to  King  for  that  purpose ;  and  that  he  indorsed  it  io 
violation  of  his  promise." 

The  pleas  when  delivered  in  extenso^  were  as  fol- 
lows :— 

Seventh — that  the  said  bill  of  exchange  in  the  de- 
claration mentioned,  was  drawn  and  made  by  the  de- 
fendant at  the  request  of,  and  for  and  by  way  of  accom- 
modation of,  and  for,  King^  and  the  same  was  also 
accepted  by  Richards  at  the  request  of,  and  for  and  by 
way  of  like  accommodation  of  King  ;  and  that,  at  the 
time  of  the  said  drawing,  making,  indorsing,  and  accept- 
ing of  the  said  bill  of  exchange,  it  was  agreed  by  and 
between  the  defendant,  Richards^  and  Kit^j  that,  if  tbe 
said  bill  of  exchange  should  happen  to  be  outstandii^ 
when  it  became  due,  it  should  be  taken  up  and  paid  bjr 
Kingi  and  that  no  claim  or  demand  should  at  any  time 
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>e  made  against  the  defendant  or  Bichardsj  upon  or  in        184*7. 
respect  of  the  same— •verification.  — 

Eighth— that  the  defendant  drew  the  said  bill  in       ^'°«'' 
he  declaration  mentioned,  for  the  accommodation  of       Smalb. 
^cAardSf  that  the  same  might  be  indorsed  to  King,  to 
viable  him  to  get  it  discounted,  and  thereby  receive 
noney  for  the  ase  of  Richards,  and  without  any  value 
)r  consideration  given  by  King  for  the  drawing,  in- 
lorsing,  or  accepting  of  the  said  bill ;  that  the  defendant 
indorsed  the  bill  to  King  without  having  received  any 
oonsideration,  and  for  the  purpose  aforesaid ;  and  that 
King  received  the  said  bill  for  the  purpose  of  discount- 
ing the  same,  and  handing  over  the  proceeds  thereof  to 
Bichitrdss  but  he,  King,  did  not  do  so,  nor  did  he  pay 
U>  the  defendant  or  Richards,  any  money  on  account 
of  the  said  bill,  or  otherwise  give  the  defendant  or 
Richards  any  value  or  consideration  for  the  same;  but 
that,  on  the  contrary  thereof.  King,  having  notice  of 
the  premises,  indorsed  the  said  bill  to  the  plaintiff,  in 
Qraud  of  the  defendant  and  of  Richards — verification. 

ChanneU,  Serjt.,  on  a  former  day  in  this  term,  ob- 
tained a  rule  nisi  to  strike  out  the  seventh  and  eighth 
pleas,  on  the  ground  that  they  did  not  fairly  correspond 
with  the  abstract. 

Ogle  now  shewed  cause.  The  motion  is  miscon- 
ceived in  point  of  form :  according  to  the  authority  of 
The  SoiUh-Eastem-'Railway  Company  v.  Sprot  (a),  it 
should  have  been,  to  set  aside  the  order  to  plead  several 
matters,  and  the  rule  thereon,  and  not  to  strike  out  the 
pleas.  [Cresswell,  J.  The  application  is,  not  to  strike 
out  the  pleas  because  they  are  improper  pleas,  but 
because   they  do    not  substantially  comply  with   the 

(a)  II  Ad.  S^B.  167.>  8  P.  ^  2).  1 10. 
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abstracU]  The  abstract  is  not  to  be  so  rigidly  c 
Btrued.  IMauU,  J.  It  must  be  an  abstract  of  a  j 
that  professes  to  afford  a  primA  facie  defence.  Neil 
of  these  pleas  affects  the  defendant  with  knowledge.] 


Per  curiam^ 


Role  absolote 


Gbissell  and  Another  v.  James. 

A  SSUMPSIT.  The  first  count  of  the  declaral! 
stated,  that,  before  the  making  of  the  prom 
next  thereinafter  mentioned,  to  wit,  on  the  27th  of  J« 
184S,  it  was,  by  certain  articles  of  agreement  then 
that  behalf  made  and  entered  into,  mutually  agreed 
and  between  the  plaintiffs  and  defendant,  amongst  od 
things,  that  the  plaintiffs  should  and  would  at  all  tin 
thereafter  during  a  certain  term  of  fourteen  years  in 
said  agreement  mentioned,  and  which  had  not  expir 
according  to  the  orders  and  directions  of  the  defendi 
manufacture,  construct,  and  deliver  unto  the  defendi 
at  his  premises  in  London  only,  all  such  macbii 
cranes,  or  improved  apparatus  for  weighing,  each  ( 
culated  for  weighing  not  less  than  85lbs.,  and  ss 
further  weight  above  SSlbs.  as  the  defendant  shoi 
direct  to  be  made,  in  pursuance  of,  and  according  to  1 
method  described  in,  a  certain  specification  in  the  si 


June  12. ' 

Where  a 
judge  at 
chambers  his 
declined  to 
make  an' 
order,  upon 
an  applica- 
tion, under 
the  5th  and 
6th  rules  of 
Hilary  term, 
4  W.  4.,  to 
strike  out 
counts  as 
being  in 
apparent  vio* 
lation  of  the 
former  rule,-— 
it  is  compe* 
tent  to  the 
court  to  en- 
tertain the 
matter. 

A  count 
for  goods  sold 
and  delivered 

was  not  allowed  together  with  a  count  upon  a  special  contract  appareni^  ibr  ti 
price  of  the  same  goods,  unless  the  plaintiff  could  satisfy  a  judge  at  diamba 
that  he  bond  fide  intended  to  establish  a  distinct  subject-matter  of  conipltiBt 
respect  of  each  count ;  diisentiente,  CreieweU^  J.,  as  to  the  application  of  tbe  isl 
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agreement  referred  to  and  described,  as   he  the  de«        1647. 

fendant  should  require  or  give  orders  for;    and  that       

the  plaintiffs  should  and  would  charge,  and  the  de-  CrwwKX 
fendant  should  and  would  pay,  for  the  same  after  the 
rate  and  in  the  manner  following,  that  is  to  say,  the 
least  price  or  actual  sum  of  money  which  the  plaintiffs 
should  necessarily  have  expended  in  and  about  the  con* 
struction  and  manufacture  of  such  machines  as  afore- 
said, such  cost  price  to  be  ascertained  as  in  the  articles 
and  in  the  declaration  in  that  behalf  is  mentioned,  and 
an  additional  charge  or  sum  of  15/.  per  cent,  upon 
such  actual  cost  price,  to  be  by  the  plaintiffs  so  incurred 
and  sustained,  as  a  profit  or  remuneration  to  the 
plaintiffs,  and  such  cost  price  to  be  calculated  accord- 
ing to  the  cost  price  of  the  materials  used,  and  of  the 
labour  employed  at  the  time  of  the  execution  of  such 
orders  respectively.  After  averring  mutual  promises, 
the  count  proceeded  to  state,  that  afterwards,  and  after 
the  making  of  the  said  agreement  and  promise,  and  be- 
fore the  commencement  of  the  suit,  to  wit,  on  the  1st  of 
Abugusii  1843,  and  on  divers  other  days  and  times  be- 
tween that  day  and  the  commencement  of  the  suit. 
And  during  the  said  term  of  fourteen  years,  he  the  de- 
fendant gave  to  them  the  plaintiffs  certain  orders  and 
lirectlons  for,  and  then  required,  the  manufacture,  con- 
itruction,  and  delivery  by  them  the  plaintiffs  unto  him 
the  defendant,  at  his  said  premises  in  London^  of,  divers, 
to  wit,  10,000  machines,  10,000  cranes,  and  10,000 
improved  apparatus  for  weighing,  each  calculated  for 
nreighing  85lbs.,  to  be  made  in  pursuance  of  and  ac- 
cording to  the  method  so  as  aforesaid  described :  that 
Afterwards,  and  after  the  making  of  the  said  agreement 
xad  promise,  and  before  the  commencement  of  the  suit, 
to  wit,  on  the  day  and  year  aforesaid,  and  on  divers 
:>ther  days  and  times  between  that  day  and  the  com- 
mencement of  the  suit,  and  during  the  said  term  of 
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j847.       fourteen  years^  he  the  defendant  gave  to  them  the 
'        plaintiffs  certain  orders  and  directions  for,  and  then 
GansuL  i^ed,  the  manufacture,  construction,  and  deUvc; 

Jambs.  ^Y  them  the  plainti£&  unto  him  the  defendant,  at  his 
said  premises  in  London^  of,  divers,  to  wit,  10,000 
machines,  10,000  cranes,  and  10,000  improved  ap- 
paratus for  weighing,  (each  respectively  calculated  for 
weighing  a  certain  further  weight  above  85lbs^  then 
being  a  further  weight  by  him  the  defendant  in  that 
behalf  directed),  to  be  made  in  pursuance  of  and  ac- 
cording to  the  method  so  as  aforesaid  described;  diat 
they  the  plaintiffs  did  then  accordingly  manufiictiire» 
construct,  and  deliver  unto  him  the  defendant,  at  his 
said  premises  in  London^  the  said  respective  machines, 
cranes,  and  improved  apparatus  for  weighing,  so  by 
him  the  defendant  ordered,  directed,  and  required  as 
aforesaid;  and  the  said  respective  last-mentioned  ma- 
chines,  cranes,  and  apparatus  were  then  req)ectivel7 
made  in  pursuance  of  and  according  to  the  aforesaid 
method  described  in  the  said  specification ;  that  die 
plaintifis  did  then  necessarily  expend  and  pay  and  lay 
out,  as  and  for  the  cost  price  of,  and  in  procuring^  die 
materials  used,  and  as  and  for  the  cost  price  o^  and  in 
payment  of,  the  labour  employed  at  the  respective  times 
of  the  execution  of  the  said  respective  orders  so  gi?en  as 
aforesaid,  in  and  about  the  manufacture  and  constmctioD 
of  the  said  machines,  cranes,  and  apparatus,  so  by  die 
plaintiffs  manufactured  and  constructed  as  aforesaid, 
divers  large  sums  of  the  moneys  of  the  plaintifl^,  amount- 
ing to  a  large  sum  of  money,  to  wit,  10,000^ — of  all 
which  premises  the  defendant,  afterwards,  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  9th  of  Mank^ 
1 847,  had  notice,  and  he  the  defendant  was  then  re- 
quested by  the  plaintiffs  to  pay  them  the  plaintifi  Ar 
the  said  machines,  cranes,  and  apparatus,  so  as  ofoiv- 
said  by  them  the  plaintiffs  manufactured,  constructed, 
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tnd  deliveredf  after  the  rate  and  in  manner  therein-        1847. 
before  in  that  behalf  mentioned  and  described :  that  a        — — 
reasonable  time  for  the  defendant's  so  doing  elapsed      GaussLL 
before  the  commencement  of  the  suit;   yet  the  de-       Jam'bs. 
faidant,  disr^arding  his  said  promise,  did  not  nor 
would,  then,  or  at  any  other  time,  pay  to  the  plaintiflb 
for  the  said  machmes,  cranes,  and  apparatus,  so  as 
aforesaid  by  them  the  plaintiffs   manubctured,   con- 
structed, and  delivered,  after  the  rate  and  in  manner  in 
that  behalf  thereinbefore  mentioned  and  described,  or 
at  any  other  rate,  or  in  any  other  manner  whatsoever ; 
and  the  said  machines,  cranes,  and  apparatus,  so .  by 
Ibem  the  plaintiffi  manubctured,  constructed,  and  de- 
livered as  aforesaid,  still  remained  and  were  wholly  un- 
paid for;  and  the  said  cost  price  and  actual  sums  of  money, 
ao  by  the  plaintiffs  expended  as  aforesaid,   together 
with  such  additional  charge  or  sum  of  ISL  per  cent 
'Upon  the  same  actual  cost  price,  together  amounting  to 
•a  certain  large  sum  of  money,  to  wit,  to  12,000/.,  still 
remained  wholly  due  and  owing,  and  unpaid  and  un- 
satisfied,—of  all  which  the  defendant,  during  all  the 
time  aforesaid,  had  notice. 

The  second  count  was  for  work  done  and  materials 
-for  the  same  provided ;  the  third,  for  goods  sold  and 
delivered;  the  fourth,  for  goods  bargained  and  sold; 
•tiie  fifth,  for  money  lent;  the  sixth,  for  money  paid; 
the  seventh,  for  money  had  and  received;  and  the 
^gfath,  for  money  found  due  upon  an  account  stated. 

An  application  having  been  made  by  the  defendant 
to  a  judge  at  chambers,  to  strike  out  the  first,  or  the 
second,  third,  and  fourth  counts  of  the  declaration,  on 
the  ground  that  they  were  founded  upon  the  same 
identical  subject-matter  of  complaint,  and  were  in  ap- 
parent violation  of  the  5th  rule  of  HiUny  term,  4  W.  4., 
the  judge  declined  to  make  any  order. 
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Grubell 


1847*  T.JoneSj  on  a  former  day  in  this  term,  obiained  a 

rule  nisi,  to  strike  out  either  the  first  or  the  third 
count. 


Atherton  now  shewed  cause.  The  qnestion  arises 
upon  the  fifth,  sixth,  and  seventh  of  the  rules  of  Wmr) 
term,  4  W.  4.,  which  were  framed  under  the  statote 
S  &  4  fT.  4.  r.  42.  &  1.  The  5th  role  provides,  that 
<<  several  counts  shall  not  be  allowed,  unless  a  diitinet 
subject-matter  of  complaint  is  intended  to  be  established 
in  respect  of  each ;  nor  shall  several  pleas,  or  avowriesi 
or  cognisances,  be  allowed,  unless  a  distinct  groond  of 
answer  or  defence  is  intended  to  be  established  in  respect 
to  each."  The  6th  rule  provides,  that,  <<  where  more 
than  one  count,  plea,  avowry,  or  cognisance  shall  haie 
been  used,  in  apparent  violation  of  the  preceding  roles, 
the  opposite  party  shall  be  at  liberty  to  apply  to  a  judges 
suggesting  that  two  or  more  of  the  counts,  pleas,  avow* 
ries,  or  cognisances,  are  founded  on  the  same  sobject- 
matter  of  complaint,  or  ground  of  answer  or  defeooe^ 
for  an  order  that  all  the  counts,  pleas,  avowries,  ix  cog' 
nisances  introduced  in  violation  of  the  rule,  be  struck 
out  at  the  cost  of  the  party  pleading ;  whereopoa  the 
judge  shall  order  accordingly,,  unless  be  shall  be  satis- 
fied, upon  cause  shewn,  that  some  distinct  subject-matter 
of  complaint  is  bondjide  intended  to  be  established  ia 
respect  of  each  of  such  counts,  or  some  distinct  ground 
of  answer  or  defence  in  respect  of  each  of  such  pleas, 
avowries,  or  cognisances  ;  in  which  case  he  shall  indorse 
upon  the  summons,  or  state  in  his  order,  as  the  case 
may  be,  that  he  is  so  satisfied,  and  shall  also  specify 
the  counts,  pleas,  avowries,  or  cognisances  mentioned 
in  such  application,  which  shall  be  allowed.**  And  the 
7th  rule  provides,  that,  '*  upon  the  trial,  where  there  is 
more  than  one  count,  plea,  avowi*y,  or  cognisance  upoo 
the  record,  and  the  party  pleading  fails  to  establish  a 
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distinct  subject-matter  of  complaint  in  respect  of  each  184 
count,  or  some  distinct  ground  of  answer  or  defence  in  *— — 
respect  of  each  plea,  avowry,  or  cognisance,  a  verdict  Oksmsmll 
and  judgment  shall  pass  against  him  upon  each  plea,  James. 
avowry,  or  cognisance  which  he  shall  have  so  failed  to 
establish ;  and  he  shall  be  liable  to  the  other  party  for 
all  the  costs  occasioned  by  such  count,  plea,  avowry,  or 
cognisance,  including  those  of  the  evidence,  as  well  as 
those  of  the  pleadings:  And,  further,  in  all  cases  in 
which  an  application  to  a  judge  has  been  made  under 
the  preceding  rule,  and  any  count,  plea,  avowry,  or 
cognisance  allowed  as  aforesaid  upon  the  ground  that 
some  distinct  subject-matter  of  complaint  was  bond  fide 
intended  to  be  established  at  the  trial  in  respect  of  each 
count  so  allowed,  or  some  dbtinct  ground  of  answer  or 
defence  in  respect  of  each  plea,  avowry,  or  cognisance 
so  allowed,  if  the  court  or  judge  before  whom  the  trial 
is  had  shall  be  of  opinion  that  no  such  distinct  subject- 
matter  of  complaint  was  bona  fide  intended  to  be  esta- 
blished in  respect  of  each  count  so  allowed,  or  no  such 
distinct  ground  of  answer  or  defence  in  respect  of  each 
plea,  avowry,  or  cognisance  so  allowed,  and  shall  so 
oertify  before  final  judgment,  such  party  so  pleading 
shall  not  recover  any  costs  upon  the  issue  or  issues 
upon  which  he  succeeds,  arising  out  of  any  count,  plea, 
avowry,  or  cognisance  with  respect  to  which  the  judge 
shall  so  certify." 

The  statutory  power  conferred  by  these  rules  is 
expressly  confined  to  a  judge  sitting  at  chambers :  the 
foiai  has  no  jurisdiction  in  the  matter ;  it  can  neither 
control  the  exercise  of  the  judge's  discretion,  nor  in 
any  way  interfere,  where  the  judge  certifies  under  the 
?th  rule.  In  Cann  v.  Facey  (a),  it  was  held,  that, 
where  a  judge  has  certified  to  deprive  the  plaintifi*  of 
costs  under  the  43  Eliz.  c.  6.  s.  2.,  in  a  case  within 

(a)  4^Ad,^E.  68.,  6  JV. 4 if. 405. 
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184*7.  the  statute,  the  court  cannot  order  the  plaintiff's  ftill 
costs  to  be  taxed  notwithstanding  the  certificate}  on 
the  ground  that  the  judge  gave  an  erroneous  reason 

Jambb.  ^^^  certifying.  And  Pattaon^  J^  said :  **  I  always 
understood,  that,  under  the  statute  of  Elizabeik^  the 
court  never  interfered  with  the  discretion  of  the  jodge^ 
but  would  only  inquire  whether  or  not  he  had  the 
power  to  certify  at  all."  The  machinery  of  the  new 
rules  cannot  be  applied  by  the  court.  In  Mane  v.  4P" 
perky  {a)f  where  an  application  was  made  to  the  ooort 
of  Exchequer  to  strike  out  certain  pleas,  on  the  ground 
that  they  were  pleaded  in  violation  of  these  rules,  Qwr* 
ney^  B.,  before  whom  a  summons  had  been  taken  out 
for  the  same  purpose,  having  refused  to  make  any  order, 
— -  AldersoHt  B.,  says :  **  My  brother  Gttmey  having 
refused  to  make  any  order,  I  do  not  see  how  this  ooort 
can  interfere.  When  a  judge  makes  an  erroneous 
order,  then  you  may  appeal  to  the  court:  but  here  he 
makes  no  order.  The  court  has  not  the  same  power  ia 
this  respect  that  the  judge  has;  for  example,  if  partici 
come  before  me  at  chambers  upon  an  application  like 
the  present,  and,  in  answer  to  my  inquiry  whether  the 
defendant  intends  to  make  two  separate  defences  under 
the  proposed  pleas,  he  satisfies  me  that  he  does  to  intend^ 
I  make  an  indorsement  upon  the  summons  accordingly. 
The  court,  however,  has  no  power  to  make  sodi  io- 
dorsement;  which  shews  that  there  cannot  be  an  origioil 
application  to  the  court  In  a  case  like  the  present, 
where  the  point  could  not  be  raised  except  an  ofder 
be  made,  the  party  might  apply  to  another  judge;  but, 
if  each  judge  individually  refuses  to  make  an  order,  la 
appeal  to  them  collectively  in  this  court  can  satdj  be 
of  no  avail." 

Assuming  that  the  court  ^«  jurisdiction,  and,— thougt 
there  is  no  precise  decision  as  to  the  meaning  of  tbe 

(a)  GM.^W.l^. 
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wordy — that  ^apparerU  violation/*  means  apparent  on  )847» 
the  face  of  the  record, — the  rale  has  not  been  violated  — ~- 
here.  The  plaintiffi  would  not,  necessarily,  recover  the  """■'* 
same  amount  of  damages  under  the  first  and  the  third  ^AiuNk 
counts.  \Matdey  J.  The  plaintiffi  must  go  for  a  distinct 
subject-matter  in  respect  of  each  count  If  the  third 
involves  part  of  what  is  covered  by  the  first  count,  it 
is  in  violation  of  the  rule.]  In  Morse  v.  Apperley^  in 
trespass  jTfiar^  clausum  Jregit,  the  defendant  pleaded, — 
first,  not  guilty, — secondly,  that  the  plaintiff  was  not 
possessed,— -thirdly,  that  the  defendant  was  seised  in 
fee, — fourthly,  that  A»  B.  was  seised  in  fee,  and  that  the 
defendant,  by  his  command,  committed  the  trespass 
complained  of,  &c.  Upon  an  application  to  strike  out 
the  third  and  fourth  pleas,  on  the  ground  that  they 
were  founded  on  the  same  ground  of  defence  as'  the 
second, — the  court  said  (a) :  *^  We  think  these  pleas  are 
not  necessarily  in  contravention  of  the  rule.  The  plea 
of  liberum  tenementum{b)  admits  the  plaintiff  to  have  the 
lu^tnal  possession,  but  allies  that  the  right  of  posses- 
sion is  in  the  defendant  as  owner  of  the  fee.  It  is  con- 
sistent with  that  plea  that  the  plaintiff  may  be  in  pos- 
session under  a  lease  from  the  owner  of  the  fee.  It  is 
possible  that  these  pleas  may  apply  to  a  state  of  facts 
constituting  one  and  the  same  subject-matter  of  defence, 
but  it  is  also  possible  that  they  may  apply  to  a  totally 
diffisrent  state  of  facts,  constituting  a  different  defence ; 
and,  if  that  be  so,  they  do  not  come  within  the  rule 
which  has  been  cited." 

If  the  court  should  be  of  opinion  that  these  two 
counts  are  in  apparent  violation  of  the  5th  rule,  the 
plaintifis'  attorney  has  made  an  affidavit,  in  order  to 
entitle  them  to  the  benefit  of  the  6th  rule.  That  affi- 
davit states  *'that  this  action  is  brought  to  recover 
19S82i  05.  I0d.j  being  in   part  for  machines  and  ap- 

(a)  6M.6iW.  149«  (h)  The  pka  was  sdunn  in  fie. 
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1847.  paratos  delivered  at  the  defendant's  premises  in  Lomim^ 
under  the  agreement  and  in  manner  in  the  first  ooimt 
mentioned,  and,  in  other  part,  for  work  and  repairs  ge« 
nerally  and  independent  of  the  contract  set  forth  in  the 
first  count,  and,  as  to  the  residue,  for  machines  and 
apparatus  as  mentioned  in  the  first  count,  except  that 
the  same  were  not  delivered  at  the  defendant's  premises 
in  London^  and  so  were  not  altogether  under  or  within 
the  terms  of  the  special  contract  in  the  first  count  men- 
tioned; and  that  some  distinct  subject*roatter  of  com- 
plaint is  bond  Jlde  intended  to  be  established  in  respect 
of  each  of  the  first  and  third  counts.'' 

T.  Jones^  in  support  of  the  rule.  It  is  conceded,  on 
the  other  side,  that  the  party  aggrieved  may  appeal  to 
the  court,  where  the  judge  at  chambers  has  made  sn 
erroneous  order :  but  it  is  insisted  that  no  appeal  lies 
where  the  judge  declines  to  exercise  his  discretioo. 
The  proposition  is  most  monstrous  and  inequitable,  and 
is  distinctly  opposed  to  authority.  A  contrary  condo- 
sion  was  come  to  by  the  court  of  Exchequer,  upon  the 
iSth  rule  of  Trinity  term,  1  ^.4.,  the  language  of 
which  is  very  similar  to  that  of  the  rule  under  discos- 
sion.  That  rule  provides  that  **  no  rule  to  shew  causey 
or  motion,  shall  be  required,  in  order  to  obtain  a  role 
to  plead  several  matters,  or  to  make  several  avowries 
or  cognisances;  but  that  such  rules  shall  be  drawn  op 
upon  a  judge's  order,  to  be  made  upon  a  summons, 
accompanied  by  a  short  abstract  or  statement  of  the 
intended  pleas,  avowries,  or  cognisances."  In  JokmioM 
V.  Kficndes{a)y  it  was  held  that  the  rule  does  not  preftnt 
a  defendant  from  applying  to  the  court,  where  leave  to 
plead  several  matters  is  refused  by  a  judge,  and  that 
the  previous  application  need  not  be  mentioned  in  tbe 

(a)  lJ)w)LN.S.$0. 
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ule ;  Alderson^  B.|  observing,  —  not  very  consistently 
vith  the  dictum  ascribed  to  him  in  Morse  v.  Apperley, — 
'  1  think  the  defendant  is  entitled  to  make  this  applica- 
ioii»  The  judge  refuses  an  order,  upon  which  the  de- 
bndant  comes  to  the  court ;  and  it  is  a  good  answer 
o  the  objection  which  might  otherwise  be  made,  -—that 
le  ought  to  go  before  a  judge, — to  say  that  he  did  go, 
wt  Gonld  not  obtain  what  he  wanted."  IMaulCf  J. 
rhere  are  no  negative  words  in  that  rule,  to  take  away 
he  qpower  conferred  upon  the  court  by  the  statute  of 
ttme.  {a).']  In  CAolmondelejj/  v.  Payne  (6),  two  counts 
ipon  the  same  contract,  the  one  alleging  the  defendant 
D  be  liable  jointly  with  another,  the  other,  alone, 
rere  disallowed.  There,  the  plaintiff  had  applied  to 
.  judge  at  chambers ;  and  an  appeal  was  made  to  the 
ourt,  the  learned  judge  declining  to  make  an  order. 
n  support  of  the  rule  in  that  case,  reliance  was  placed 
ipon  Jenlrim  v.  Treloar  (c),  where  the  declaration  con- 
ained  one  count  claiming  a  fee  or  reward,  in  the  name 
»r  metage,  on  coals  imported  into  the  port  of  TmrOf 
lleged  to  be  due  to  the  plaintiff  as  lessee,  under  the 
or|H>ration  of  Tfwvj  of  an  ancient  office  of  meter,  to 
fliich  the  fee  was  stated  to  'be  incident,  and  another 
oiint  claiming  the  same  sum  as  a  port-duty ;  and  the 
ourt  held  that  these  counts  were  only  different  statc- 
lents  of  the  some  subject-matter  of  complaint,  within 
he  meaning  of  the  rule ;  and,  in  order  to  obviate  the 
nconvenience  suggested  as  to  the  6th  and  7th  rules, 
he  rule  was  made  absolute,  to  strike  out  one  count  of 
he  declaration,  with  costs  of  striking  it  out,  unless  the 
tidge  at  chambers,  on  a  reference  back  to  him,  should 
xercise  the  discretion  given  by  the  rule,  of  allowing 


18^7. 
GaiflSELr* 

X. 

Jambs. 


(«)  ^Sf5  Ann.  e.  16.  (c)  1  M.  S^W.  l6.,  1  Tyrwh. 
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can  have  the  bene6t  of  the  two  counts^ 
the  matter  bsck  to  the  judge  at  chambc 
indorsement  on  the  summons,  or  give  tl 
the  face  oF  his  order,  under  the  6tb  api 
the  rules  of  pleaditig  referred  to,  accordii 
adopted  by  the  court  of  Exchequer 
Treloar." 

The  first  count  in  this  case  is  cleai 
All  that  the  plaintiff  could  recover  uii 
he  might  recover  under  the  thii-d.  [Cii 
not  (juite  satisfied  of  that.]  The  price 
is  recoverable  on  the  count  for  goods  sol 
The  word  "apparent,"  in  the  sixth  ri 
used  in  coniradistinction  to  "aciual." 
constitute  an  actual  violation  of  the  rul 
nn  absence  of  intention  to  establish  a 
mutter  of  complaint  in  respect  of  eai 
iii-vcr  can  appear  upon  the  face  of  the  < 
is  extremely  difficult  to  speculate  upon  i 
of  the  word.  One  of  the  examples  { 
rule,  is  this  —  "  counts  for  not  acceptl 
goods  sold,  and  for  the  price  of  the  sam 
bargained  and  sold,  are  not  to  be  ^low< 
say,  upon  a  mere  inspection  of  the  dec) 
these  two  counts  relate  to  the  same  ! 
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be     allowed,  except  upon  the  terms  of  the  rule  adopted       

in     Jenkins  v.  Treloar  and  Cholnwndeley  v.  Payne.  Grissbll 


<ZbLTBCAN,  J.    It  seems  to  me,  that,  in  order  to  en- 
title a  party  to  apply  to  a  judge  to  strike  out  counts  as 
beSKig  in  apparent  violation  of  the  fifth  rule,  there  must 
be     areason  to  imagine,  from  an  inspection  of  the  declara- 
tion, that  the  plaintiff  has  stated   the  same  cause  of 
ac^mon  in  two  different  counts.     The  intention  of  the 
rul^  has  always  appeared  to  me  to  be,  that  two  counts 
sb2B.11  not  be  allowed,  unless  it  be  meant  to  give  evidence 
of  C.^«ro  different  contracts.    It  is  manifestly  unreasonable 
thsr^  a  plaintiff  should  be  permitted  to  allege  the  same 
tract,  in  two  different  ways.     The  affidavit  that  has 
read,  shewing  that  there  were  in  fact  two  different 
4X>i:atract8,  the  plaintiff  is,  I  think,  entitled  to  the  alter- 
native, either  to  abandon  one  of  the  counts,  or  to  be 
^u^ject  to  the  judgment  of  a  judge  at  chambers,  who 
^*^^y  indorse  on  the  summons  that  he  is  satisfied  that 
a.  distinct  ground  of  action  is  intended  to  be  established 
•**    ■respect  of  each  of  the  counts.     The  case  of  CSo/- 

V.  Payne  shews   that  the  court  may  so  far 
the  discretion  of  the  judge,  where  he  has  declined 
to  Dnake  an  order. 

^^AULE,  J.     By  the  5th  rule,  several  counts  are  not 
•to  be  allowed,  unless  a  distinct  subject-matter  of  com- 
IP^itit  is  intended  to  be  established  in  respect  of  each. 
'  question  is,  whether  the  declaration  in  this  case  is 
apparent  violation  of  the  rule.     Amongst  the  ex- 
'Ples  g^ven  are  the  following :  —  ^^  Counts  founded  on 
and  the  same  principal  matter  of  complaint,  but 
in  statement,  description,  or  circumstances  only, 
***^  Hot  to  be  allowed.     Ex.  gr.     Counts  founded  upon 
^^  Same  contract,  described  in  one  as  a  contract  without 
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a  condition,  and  in  anotlier  as  a  contract  with  a  condi- 
tion, are  not  to  be  allowed ;  for,  they  are  founded  on 
the  same  subject-matter  of  compkint,  anil  are  only  vari- 
ations in  the  statement  of  one  and  the  same  contract. 
So,  counts  for  not  giving,  or  delivering,  or  accepting  a 
bill  of  exchange  in  payment,  according  to  the  contract 
of  sale,  for  goods  sold  and  delivered,  and  for  the  price 
of  the  same  goods  to  be  paid  in  money,  are  not  to  be 
allowed.  So,  counts  for  not  accepting  and  paying  ibr 
goods  sold,  and  for  the  price  of  the  same  goods,  as 
goods  bargained  and  sold,  are  not  to  be  allowed." 
These  examples,  I  think,  shew  that  the  rule  was  in* 
tended  to  be  applied  upon  an  inspection  of  the  declara- 
tion. It  never  could  have  been  intended  that  so  incon- 
venient a  course  as  an  inquiry  upon  affidavit,  should 
take  place.  And  this  is  the  more  evident  when  we 
come  to  the  6th  rule,  which  prescribes  the  mode  of  pro- 
ceeding before  the  judge.  The  word  *•  apparent* 
seems  to  me  to  have  been  used  in  the  sense  suggested 
by  my  brother  Coltman.  The  question  then^  is,  whether 
the  first  and  the  third  counts  in  this  case,  are  inserted  in 
apparent  violation  of  the  rule,  in  that  sense.  In  the  first 
count,  the  plaintiffs  allege  that  the  defendants  are  in- 
debted to  them  for  a  particular  kind  of  goods  manufitf- 
tured  under  particular  circumstances.  There  is  notbiog 
in  that  count  which  might  not,  I  apprehend,  be  given 
in  evidence  under  the  count  for  goods  sold  and  de- 
livered. The  insertion  of  the  two  counts  seems  to  Die 
clearly  to  be  a  more  apparent  violation  of  the  rule  than 
some  of  the  examples  given.  The  plaintiff  coold  re- 
cover nothing  under  the  first  count,  which  he  might  not 
have  recovered  under  the  third ;  and  that  shews  that 
the  joinder  of  the  two  counts  is  in  apparent  violation  of 
the  rule.  I  therefore  think  the  proper  course  will  be^ 
to  make  the  rule  absolute  for  striking  out  one  of  ik 
counts,  unless  my  brother  CressweU  at  chambers  is  u&^ 
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I  — '  as  possibly  he  will  be  after  the  afRdavit  that 
been  read,  -—  that  the  plaintiiFs  bond  Jide  intend 
establish  a  distinct  subject-matter  of  complaint  in 
»ect  of  each  of  the  counts.  And  then  the  indorse- 
It  and  certificate  provided  by  the  6th  and  7th  rules 
'  take  place. 

lie   lord   chief  justice  desired  me  to  say  that  he 
ses  with  my  brother  Coltman  and  myself  in  thinking 
the  counts  in  question  are  in  apparent  violation  of 
rale. 


1847. 

Gbissell 
James. 


HresswelL}  J.  I  agree  with  the  rest  of  the  court  in 
king,  that,  to  entitle  a  judge  to  strike  out  one  of  the 
nts,  they  must  be  in  apparent  violation  of  the  5th 
•  And  I  only  differ  from  them  in  this,  that  I  am 
ble  to  discover  that  there  is  in  this  case  any  apparent 
ition. 

Rule  absolute  accordingly,  (a) 


\)  In  Gilbert  ▼.  Haks,  2 
L  4  Lowndeif  227.>  the 
tration  contained  twenty- 
wonts:  the  first  fifteen  were 
nils  of  exchange  drawn  at 
f« ;  the  next  five,  which  re- 
i  to  the  same  hills^  were 
ial  counts  founded  on  the 
of  France;  and  the  last 
were  on  a  special  agree- 
t  to  pay  the  hills^  in  con- 
ation of  the  plaintiff's  pro- 
ig  their  discount.  The 
t  of  Exchequer  refused  to 
e  out  the  last  set  of  counts, 
dng  in  apparent  violation 
.e  4th  rule  of  Hilary  term, 
4.  In  support  of  the  rule, 
ras  suggested  that  ''  the 
test  IS,  to  consider  whether 
laintiff  could  recover  under 
last  set  of  counts,  any  da- 


mage to  which  he  would  not 
he  entitled  under  the  other 
counts."  But  Pollock,  C.  B., 
said :  *'  I  do  not  think  that 
the  true  criterion  in  these  cases 
is  that  suggested  by  the  de- 
fendant's counsel.  In  tlie  ex- 
ample given  in  the  rule  of 
courts  freight  on  a  charter- 
party  is  allowed  to  he  joined 
with  a  count  for  freight  pro 
raid  itinerisj  and  such  two 
counts  might  fairly  he  joined 
with  a  third,  on  a  special  agree- 
ment to  pay  for  the  goods 
carried.  Kach  of  those  counts 
would  require  different  pleail- 
ings  and  different  evidence  to 
support  it.  t>o,  in  the  present 
case,  the  three  sets  of  counts 
are  founded  on  separate  and 
distinct  rights.     T^e  firsts  on 
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the  lex  mercatoria  ;  the  second^ 
on  the  law  of  France  ;  and  the 
third,  OB  the  special  agree- 
ment.*' And  Alderson,  B,, 
said :  *'  These  counts  certainly 
do  not^  on  the  face  of  them, 
appear  to  be  in  violation  of  the 


rule ;  although  it  may  probi- 
bly  turn  out  that  there  was,  in 
point  of  fact,  but  one  coDtract 
between  the  parties.'' 

And  see  Mattheumn  y.  JZ^ 
16  Jf.  <V  W.  399. 
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Rich  v.  Basterfield. 

July  3. ' 

nPHIS  was  an  action  upon  the  case,  for  an  alleged  Although  the 

nuisance.  ^^^^^  of  pro- 

The  declaration  stated  that  the  jllalntiff,  before  and  ^cupiw^be" 

at  the  time  of  the  committing  of  the  grievances  there-  responsible 

j»     •  •    • 

inafler  mentioned,  was,  and  from  thence  continually  had      f  J"J*^^^8 

.  arising  from 

been,  and  still  was,  lawfully  possessed  of  a  certain  mes-  acts  done  upon 

that  property 
bj  persons  who  are  there  hj  his  permission,  though  not  strictly  his  agents  or 
servants^  —  such  liability  attaches  only  upon  parties  in  actual  possession. 

Where^  therefore^  an  action  was  brought  against il.,  the  owner  of  premises,  for 
a  noiBance  arising  from  smoke  issuing  out  of  a  chimney^  to  the  prejudice  of  the 
plaintiff  in  his  occupation  of  an  adjoining  messuage^  —  on  the  ground  that^., 
having  erected  the  chimney,  and  let  the  premises  with  the  chimney  so  erected, 
had  impliedly  authorised  the  lighting  of  a  Are  therein  :  —  Held  that  the  action 
would  not  lie. 

Held^  also,  that,  inasmuch  as  the  premises  were  iu  the  occupation  of  B.  a  tenant 
at  the  time  the  fires  were  lighted.  A,  was  entitled  to  a  verdict  on  a  plea  of  *'  not 
poaaesaed,"  the  allegation  as  to  possession,  having  reference  to  the  time  when  the 
nuiaance  complained  of  was  committed,  and  not  to  the  time  at  which  the  chimney 
waa  erected. 

3  £  4 
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184  7.         suflge    and    dweliing-Iiouse,    situate,    to   wit,    in  the 

■  county   of  Middlesex^  which  messuage   and   dwdling- 

^^^^°-        house,  the  plaintifT  and  bis  rumiiy,  at  the  several  tiaies 

Basterfiixd.  thereinafter    mentioned,  occupied  and   inhabited,  and 

dwelt  in,  and  still  did  occupy,  inhabit,  and  dwell  in; 
that  the  defendant,  before  and  at  the  time  of  committing 
the  said  grievances,  was  possessed  of  divers,  to  wit,  two 
messuages,  yards,  gardens,  and  premises,  near  to  the  said 
messuage  and  dwelling-house  of  the  plaintiff:  yet  that 
the  defendant,  well  knowing  the  premises,  but  contriving 
and   intending  to   injure,  prejudice,  and  aggrieve  the 
plaintiff,  and  to   incommode  and  annoy  him  and  his 
family  in  the  possession,   occupation,  and  enjoymeDt 
of  his  said  messuage  and  dwelling-house,  theretofore,  to 
wit,  on  the  1st  of  Jti/i^,  1845,  and  on  divers  oiber  days, 
between  that  day  and  the  commencement  of  the  soit, 
wrongfully  and  injuriously  erected,  and  caused  to  be 
erected,  a  shop  and  building,  and  divers,  to  wit,  two 
chimneys,    upon    the   said   yards  and    gardens  of  the 
defendant,  and  near  to  the  said  messuage  and  dwelling- 
house  of  the  plaintiff;  and  the  defendant  then  wrong- 
fully and  injuriously  continued  the  said  shc^,  buildingi 
and   chimneys,    so   erected,   for  a  long   time,  to  wit* 
from  the  day  and  year  first  aforesaid  until  the  com- 
mencement of  the  suit ;  and  the  defendant,  on  the  se- 
vernl  days  aforesaid,  wrongfully  and  injuriously  lighted 
divers  fires  in  the  said  shop  and  building,  and  caused 
divers  large  quantities  of  noxious,  dirty,  offensive,  and 
unwholesome  smoke,  vapours,  and  stenches  to  arise  and 
nscend  and  issue  from  and  out  of  the  said  chimneys; 
and   that,   by  means  of  the  premises,  the  said  smoke, 
vapours,   and    stenches  entered   into,  penetrated,  and 
spread    over    and    through    the    said    messuage    and 
dwelling-house  of  the  plaintiff,  and  the  same  messuage 
and   dwelling-house  of  the  plaintiff  had  been,  doring 
nil  the  time  aforesaid,  rendered,  and  still  were,  uncon- 
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Portable^   unheaUh}*,  and   unwholesome,  and  unfit  for        1647. 
babitation ;  and  the  plaintiff  had,  by  means  of  the  pre- 
mises, been  forced  and  obliged  to,  and  necessarily  did, 
keep  the  windows  of  his  messuage  and  dwelling-house  Basteafield. 
closed  for  long,  unreasonable,  and  inconvenient  spaces 
of  time,   to  exclude   the  said    smoke,    vapours^   nnd 
stenches  from   his  said  messuage  and  dwelling-house. 
Mid  was  prevented  from  obtaining  and  receiving  fresh 
air  in  his  said  messuage  and  dwelling-house,  which  he 
otherwise  could  and  might  have  obtained  and  received  > 
and  the  plaintiff  and  his  family  were  also,  by  means  of 
the  premises,  greatly  annoyed  and  incommoded  in  the 
possession,  use,  occupation,  and  enjoyment  of  his  said 
messuage  and  dwelling-house,    and  the   furniture  and 
chattels  of  the   plaintiff,  then  being  in  his  said  mes- 
suage  and  dwelling-house,   had   been   and   were,   by 
means  of  the.  premises,  dirted,  spoiled,  and  damaged, 
and  rendered  of  no  use  or  value  to  the  plaintiff;  and 
the  said  messuage  and  dwelling-house  of  the  plaintiff 
bad  been  and  were,  by  means  of  the  premises,  depre- 
dated and  lessened  in  value,  &c. 

The  defendant  pleaded — first,  not  guilty -*  secondly, 
that  he,  the  defendant,  at  the  said  time  when  &c.  in 
the  declaration  mentioned,  was  not  possessed  of  the 
said  alleged  two  messuages,  yards,  gardens,  and  pre- 
mises secondly  in  the  said  declaration  mentioned,  or 
of  any  of  them,  or  of  any  part  thereof,  in  manner  and 
form  as  in  the  said  declaration  in  that  behalf  alleged ; 
(X>ncluding  to  the  country* 

Issue  thereon. 

The  cause  was  tried  before  Eric,  J.,  at  the  sittings 
at  Westminster  after  Hilmy  term,  1846.  The  facts 
were  as  follows: — The  plaintiff  is  an  engineer  residing, 
and  carrying  on  his  business,  at  No.  10.  Palace  l{(m\ 
JScw  lioadf  1st.  Pancras.  In  the  year  1835,  the  de- 
fendant purchased  two  leasehold  houses  in  Palace  Baw, 
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1847.         numbered   respectively   12.   and    IS.      The  houses  in 

— — "         Palace  Rorw^  stand  a  considerable  distance  back  from 

the  public  road*     Each  of  them  had  formerly  a  garden 

Ba8T£rfibld.  or  court-yard  in  front ;  but,  on  several  of  tbese^  shops 

had,  from  time  to  time,  been  erected,  having  flat  roofi, 
to  the  heighth  of  the  first-floor  windows  of  the  dwelling- 
houses  in  their  rear.  At  the  time  the  defendant  became 
possessed  of  Nos.  12.  and  18.,  there  was  in  front  of 
No.  12.  a  building  of  the  description  before  mentioned; 
which  was  used  as  a  coffee-shop,  and  which  had  in  it  a 
fire-place  with  a  descending  flue  communicating  with 
one  of  the  chimneys  of  the  dwelling-bouse.  Shortly 
after  he  purchased  the  houses,  the  defendant  built  i 
shop  in  front  of  No.  18.,  and  removed  the  descending 
flue  from  No.  12,  and  substituted  a  chimney,  which  stood 
a  few  feet  above  the  roof  of  the  shop.  These  two  shops 
the  defendant  let  to  weekly  tenants,  in  whose  occupa- 
tion they  were,  at  the  time  of  the  committing  of  the 
alleged  nuisance. 

The  side-wall  of  the  house  No.  9.,  adjoining  to  the 
platntifl^'s  house,  towards  the  west,  projected  consider- 
ably ;  and,  when  the  wind  set  from  the  east  or  south- 
east, the  smoke  from  the  chimney  of  the  shop  at  No.  12. 
had  no  escape,  and,  consequently,  caused  great  annoy- 
ance to  the  plaintiff. 

On  the  part  of  the  defendant  it  was  contended— 
first,  that,  inasmuch  as  the  act  of  lighting  the  fires 
which  caused  the  smoke,  was  the  act  of  the  tenant,  and 
not  of  the  defendant  himself,  lie  was  entitled  to  a  verdict 
on  the  issue  on  not  guilty — secondly,  that,  the  premises 
being  in  the  possession  of  the  defendant's  tenant,  at  ibe 
time  of  the  committing  of  the  alleged  grievance,  and  so 
continuing,  the  defendant  was  also  entitled  to  a  verdict 
on  the  second  issue — thirdly,  that  every  man  has  a 
right  to  the  use  of  the  atmosphere  for  the  purpose  of 
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carrying  off  smoke  proceeding  from  an  ordinary  chim-         18i7. 
ney«  with  the  use  of  the  ordinary  fuel. 

The  learned  judge  told  the  jury  that  every  man  is 
bound  so  to  use  his  property  as  not  to  injure  his  neigh-  Baistekfibld. 
hour's  rights, — with  this  qualification,  that  he  may 
make  a  reasonable  use  of  his  own  rights,  exercising 
them  in  a  reasonable  place :  and  he  left  it  to  them  to 
say  whether  or  not  the  defendant  had  exercised  his  rights 
in  a  reasonable  manner,  with  reference  to  the  property 
in  question ;  reserving  leave  to  the  defendant  to  move 
to  enter  a  verdict  for  him  upon  the  grounds  above  pre- 
sented, in  the  event  of  the  jury  finding  for  the  plaintiff. 

The  jury  having  found  a  verdict  for  the  plaintiff, 
damages  405*,' 

ByleSy  Serjt,  in  Easter  term,  1846,  accordingly  ob«       May  6. 
tained  a  rule  nisi  to  enter  a  verdict  for  the  defendant,         1846. 
or  for  a  new  trial  on  the  ground  of  misdirection. 

Talfourdf  Seijt.  (with  whom  was  Peacock)^  on  a  sub- 
sequent day  in  the  same  term  (a),  shewed  cause.  It  is 
true,  the  defendant  did  not  light  the  fires  the  smoke 
from  which  penetrated  the  plaintiff's  dwelling-house; 
but  he  built  the  chimney,  and  afterwards  let  the  shop  with 
the  chimney;  and  therefore,  in  contemplation  of  law, 
he  was  the  author  of  the  nuisance.  Every  man  is  re- 
sponsible for  the  natural  and  necessary  consequences  of 
his  acts:  and  here,  the  defendant  must  be  taken  to  have 
erected  the  chimney  for  the  only  purpose  to  which  it 
could  be  applied.  The  case  of  The  King  v.  Pedley  {b) 
goes  further  than  it  is  necessary  to  go  here,  in  order 
to  sustain  the  plaintiff's  case.  It  was  there  held,  that, 
if  the  owner  of  land  erect  a  building  which  is  a  nuisance, 

(a)  Thejudges  present  being  (6)   1  Ad.  S^  E.  822.,  S  N. 

Tindal,    C.  J.,    and    Coltman,      *  M.  627. 
CretswvU,  and  Erie,  J  J. 
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1847.        oi*  of  which  the  occupation  is  likely  to  produce  a  nui* 

sance,  and  lets  the  land,  he  is  liable  to  an  indictmeDt 

^^^^         for  such  nuisance  being  continued  or  created  daring 

Barbrfibld.  ^^1^  ^^'i"  •  so»  ^^  h^  Ic^  A  building  which  requires  parti- 
cular care  to  prevent  the  occupation  from  becoming  a 
nuisance,  and  tlie  nuisance  occurs  for  want  of  such  care 
on  the  part  of  the  tenant.  And  Ultledalef  J.,  said: 
*'  If  a  nuisance  be  created,  and  a  man  purchase  the 
premises  with  the  nuisance  upon  them,  though  there  be  a 
demise  for  a  term  at  the  time  of  the  purchase,  so  that 
the  purchaser  has  no  opportunity  of  removing  the 
nuisance,  yet  by  purchasing  the  reversion  he  makes 
himself  liable  for  the  nuisance.  But  if,  after  the  re- 
version is  purchased,  the  nuisance  be  erected  by  the 
occupier,  the  reversioner  incurs  no  responsibility :  yet, 
in  such  a  case^  if  there  were  only  a  tenancy  from  year 
to  year,  or  any  short  period,  and  the  landlord  chose  to 
renew  the  tenancy  after  the  tenant  had  erected  the 
nuisance,  that  would  make  the  landlord  liable*  He  is 
not  to  let  the  land  with  the  nuisance  upon  it.  Here 
the  periods  are  short,  so  that  tliere  has  been  a  re-letting; 
and  that  has  taken  place  after  the  user  of  the  buildings 
had  created  the  nuisance.  This  is,  therefore,  a  case  in 
which  the  reversioner  is  liable.**  The  case  of  TJie  King 
v.  Moore  (a),  which  is  there  cited,  proceeded  upon  the 
same  principle.  In  that  case,  the  indictment  charged 
the  defendant  with  keeping  certain  inclosed  lands  near 
the  king's  highway,  for  the  purpose  of  persons  fre- 
quenting the  same  to  practise  rifle-shooting«  and  to 
shoot  at  pigeons  with  fire-arms;  and  that  he  unlawfully 
and  injuriously  caused  divers  persons  to  meet  there  for 
that  purpose,  and  suffered  and  caused  a  great  number 
of  idle  and  disorderly  persons,  armed  with  fire-arms,  to 
meet   in    the   highways,    &c.,    near   the    said  inclosed 

(a)  3  n.  S^' Ad.  18^ 
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grounds,  discharging  fire-arms,  making  a  great  noise,  1847, 
&c.,  by  which  the  king's  subjects  were  disturbed  and  — — 
put  in  peril.     At  the  trial  it  was  proved  that  the  de-  '^" 

fendant  had  converted  his  premises,  which  were  situate  Babterfikld* 
at  Bayswaterf  in  the  county  of  Middlesex^  near  a  public 
highway  there,  into  a  sliooting-ground,  where  persons 
came  to  shoot  with  rifles  at  a  target,  and  also  at  pigeons  ; 
and  that,  as  the  pigeons  which  were  fired  at  frequently 
escaped,  persons  collected  outside  of  the  ground,  and  in 
the  neighbouring  fields,  to  shoot  at  them  as  they  strayed, 
causing  a  great  noise  and  disturbance,  and  doing  mis- 
chief by  the  shot.  And  it  was  held  that  the  evidence 
supported  the  allegation  that  the  defendant  caused  such 
persons  to  assemble,  discharging  fire-arms,  &c.,  inas- 
much as  their  so  doing  was  a  probable  consequence  of 
his  keeping  ground  for  shooting  pigeons  in  such  a 
place.  So,  here,  the  nuisance  complained  of  was  a  pro- 
bable and  natural  consequence  of  the  erection  of  the 
chimney.  In  Rex  v.  Carlile  (a),  it  was  held,  that,  if  a 
party  having  a  house  in  a  street,  exhibit  effigies  at  his 
windows,  and  thereby  attracts  a  crowd  to  look  at  them, 
which  causes  the  footway  to  be  obstructed,  so  that  the 
public  cannot  pass  as  they  ought  to  do,  this  is  an  in- 
dictable offence,  although  the  effigies  exhibited  are  not 
libellous.  [Cresswellj  J.  In  The  King  v.  Moore^  the 
defendant  invited  people  to  come  to  his  premises  for 
the  purpose  of  committing  the  nuisance  (&);  and,  in  The 
King  v.  Pcdley^  Littledatey  J.,  speaks  of  a  re-letting 
after  the  user  of  the  buildings  had  created  the  nuisance.] 
Here,  the  building  of  the  chimney  determines  the  cha- 
racter, and  regulates  the  amount,  of  the  nuisance.  The 
defendant  invites  his  tenants  to  commit  the  nuisance; 
and  their  acts  will,  in  the  course  of  time,  give  him  the 
right  so  to  use  his  premises.     The  only  question  is, 

(a)  6C.S(P.6S6.  (6)  Xndhc  caused  the  unin- 

vUed  to  come. 
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1847.         whether,   the  defendant   having  erected   the  chimney, 

the  user  of  it  by  his   tenants,  holding  from  week  to 

RioH  week,   is  correctly  described  as  an  user  by  him.    In 

Baiterfikld.  RoseweU  v.  Prior  (a),  the   plaintifT,   having  recovered 

damages  in  an  action  upon  the  case  for  obstructing  his 
h'ghts,  afterwards  brought  a  second  action  for  the  con- 
tinuance of  the  nuisance.  The  case  was  —  "Tenant 
for  years  erected  a  nuisance,  and  afterwards  made  an 
underlease  to  J.  S.  The  question  was,  whether,  after 
a  recovery  against  the  6rst  tenant  for  years  for  the 
erection,  an  action  would  lie  against  him  for  the  con- 
tinuance after  he  had  made  an  under-lease.''  El  per 
cur.  "  It  lies  $  for,  he  transferred  it  with  the  original 
wrong ;  and  his  demise  affirms  the  continuance  of  it.  He 
hath  also  rent  as  a  consideration  for  the  continuance, 
and  therefore  ought  to  answer  the  damage  it  occasions.  (&) 
Receipt  of  rent  is  upholding,  (c)  The  action  lies  against 
either,  at  the  plaintiff's  election.'* 

With  regard  to  the  second  issue,  —  if  the  allq;ation 
in  the  declaration  of  the  defendant's  possession,  be  held 
to  mean  such  a  possession  as  would  enable  him  to  main- 
tain trespass  against  a  wrong-doer,  undoubtedly  the  de- 
fendant would  be  entitled  to  a  verdict  on  that  issue. 
But  it  is  submitted  that  that  allegation  is  abundantly 
satisfied  by  proof  that  he  was  the  owner  of  the  reversioa 
Besides,  that  is  an  immaterial  issue ;  and,  if  the  verdict 
were  entered  thereon  for  the  defendant,  the  plaintiff 
would  still  be  entitled  to  judgment  non  obstante  ven- 
dicto. 

The  case  was  presented  to  the  jury  in  the  roost  favour- 
able way  possible  for  the  defendant.  The  shop  itself 
being,  by  the  140th  section  of  the  metropolitan-roads 

(a)  2  Salh.   460.,    1    Ld.  (6)  Fide  Sir  W.  Jmei,  W- 

Raym.  713.,    Lillifs  Entries,  {&)  Rypptm  v.  BovUs^  Cn, 

81.      And    see    Penruddock's  JacSlS.   I  JiolL  Hep.  ^it^'f 

case,  5  Co,  Rep.  100.  b.  Brent  v.  Haddon,  Cro.  J.  555* 
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act,  7  G.  4.  c.  142.,  declared  a  nuisance,  the  defendant         1847* 

could  have  no  right  to  erect  the  chimney.     [Cressnoell^  J.        • 

I  do  not  see  how  my  brother  Bytes  can  hope  to  establish         ^'*^" 

the  proposition  he  contends  for,  on  this  part  of  the  case.  Bastebfibuk 

The  court  of  Queen's  Bench  has,  during  the  present 

term,  held,  in  the  case  of  Roe  v.  The  Marquess  of  West' 

mealA  (a),  that  a  party  has  no  right  to  build  up  a  wall  in 

such  a  manner  as  to  obstruct  antient  lights,  or  prevent 

the  influx  of  wholesome  air.] 

Byles,  Seijt.,  and  JVordswort/i,  in  support  of  the  rule. 
Ilie  declaration  would  clearly  have  disclosed  no  good 
cause  of  action,  if  it  had  merely  alleged  the  erection  of 
the  chimney;  inasmuch  as  it  would  not,  of  necessity, 
have  been  used,  or,  if  used,  it  might  have  been  used  with 
a  description  of  fuel  creating  no  nuisance.  The  grava- 
men here  is,  the  emission  of  noxious  smoke :  and  upon 
the  evidence  it  is  clear,  that  this  is  not  chargeable  on  the 
defendant,  for,  the  chimney  had  never  been  used  when 
the  present  tenant's  occupation  of  the  shop  commenced. 
The  cases  of  The  King  v.  Moore  and  The  King  v.  Pedley 
are  very  distinguishable :  in  the  one,  the  defendant  was 
in  possession  of  the  premises  at  the  time  the  nuisance 
complained  of  was  created;  and,  in  the  other,  he  let 
the  premises  with  the  nuisance  existing  upon  them. 
In  his  commentary  upon  the  statute  of  Westminster  2. 
c.  24.  (i).  Lord  Coke  says :  '*  Before  the  making  of  this 
act,  an  assise  of  nusans  did  not  lye  against  him  that 
levyed  the  nusans,  and  against  his  alienee ;  so  as,  by  the 
alienation  of  the  wrong-doer,  the  assise  of  nusans  failed: 
and  he  to  whom  the  nusans  was  done,  was  driven  to  his 
quod permiitat  (which  was  a  writ  of  right  in  his  nature, 
wherein  was  great  delay)  against  the  alienee;  and  the 
reason  thereof  was,  for  that  there  was  no  writ  of  assise 

(a)  7  Law  Times,  82.  (6)  13  Edw.  1.  c  24. 
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181-7.        o?  nusnns  in  the  register,  but  that  supposed  that  the 
tenant  in  the  assise  levavit ;  which  is  remedied  by  this 
net."  {a)     Itosewell  v.  Prior  is  a  mere  application  of  the 
Basterfield.  old  law  to  the  assise  of^nuisance  given  by  that  statute. 

The  defendant  is  clearly  entitled  to  a  verdict  upon 
the  issue  on  not  possessed.  At  the  time  the  gricfance 
complained  of  was  committed,  he  was  not  in  possession 
oP  the  premises. 

Unless  some  prescriptive  right  intervenes,  every  mm 
has  a  right  to  build  a  chimney,  and  to  use  it  in  the 
ordinary  way.  What  easement  can  the  plaintiff  diim 
here  ?  lErle^  J.  A  man  may  have  a  right  to  the  free 
and  unobstructed  access  of  light  to  his  windows,  or  to 
the  uninterrupted  passage  of  a  stream  of  water  through 
his  land ;  the  obstruction  of  the  one,  or  the  interrnptioo 
or  diversion  of  the  other,  gives  a  cause  of  action.  S^ 
a  man  may  have  a  prescriptive  right  to  the  enjoyment 
of  pure  and  uncontaminated  air.  Cresswell^  J.  In 
^  AldrecCs  case  (&),  it  was  resolved  that  an  action  on  the 
case  lies  for  erecting  a  hogstye  so  near  the  house  of  the 
plaintiff  that  the  air  thereof  was  corrupted :  so,  of  a  lioM- 
kiln,  if  the  smoke  enters  the  plaintifTs  house,  so  that 
he  cannot  dwell  there :  so,  of  a  dye-house,  &c.,  if  the 
filth  runs  into  his  fish-pond,  &c.:  and  fVrat/^  C*  J.,  said 
that  an  action  on  the  case  lies  for  obstructing  light  and 
air,  but  not  for  obstructing  a  prospect.]  The  statute 
7  G.  4-.  r.  142.  was  made  dlverso  intnittu  The  declarsh 
tion  is  not  framed  upon  it ;  nor  is  there  any  allegation 
that  the  premises  were  built  after  the  passing  of  tliat 
act. 

The  court  took  time  to  consider;  and,  the  constitotioi 
of  the  court  having  been  materially  changed,  by  the 
decease  of  Tindal^  C.  J.,  and  the  removal  of  JErfc,  J.»  H> 

(a)  2  InMt.  405.  (h)  9  Co.  Rep.  67.  A 
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5  court  of  Queen's  Bench,  before  any  decision  was        1847. 

DHounced,  a  second  argument  was  directed,  which 

»k  place  in  Easter  term,  1847,  before  Wilde^  C.  J.,  and 

itman^  Cresswelly  and  K  JVilliamSj  JJ.  Bastbbfield. 

Talfourd,  Serjit.,  and  Peacock,  for  the  plaintiff.  The  3foy  2(i 
in  question  is,  whether  the  defendant,  having  erected 
t  chimney,  and  let  the  shop  with  the  chimney  to  a 
mnt,  who,  by  using  it  in  the  .ordinary  way,  caused 
^  nuisance  complained  of,  can  be  charged  as  the 
Lhorof  the  nuisance;  or  whether  he  is  discharged  from 

liability,  because  he  himself  did  not  light  the  fires. 
''^de,  C.  J.  The  tenant  may  so  use  the  chimney  as  to 
use  no  nuisance:  he  may  burn  coke.]  It  must  be 
turned  that  the  chimney  was  built  with  a  view  to  its 
'  in  the  ordinary  way.  If  it  is  so  used  as  to  occasion 
■uisance,  the  landlord  has  it  in  his  power  to  abate  the 
usance,  by  determining  the  tenancy,  instead  of  sanction- 

the  continuance  of  it,  by  receiving  rent  week  after 
-k.     Bf-erU  v.  Haddon  (a)  and  Rosewell  v.  Prior  {b) 

distinct  authorities  to  shew  that  the  landlord  is  liable 

the  continuance.  \_Wilde,  C.  J.  Suppose  a  demise 
be  shop  with  the  chimney,  and  several  mesne  assign- 
^t8^»» would  all  the  parties  through  whose  hands  the 
inises  had  passed,  be  liable?]  The  original  lessor,  at 
Events,  would  be.  The  King  v.  Moore,  The  King  v. 
^cy,  and  Rexv.  Carlile^  are  strong  authorities  in  favour 
the  landlord's  liability.  In  the  first  of  these  cases, 
*  defendant  was  held  to  be  criminally  responsible  for  the 
^  of  strangers,  because  such  acts  were  the  probable 
*^ltof  the  nuisance  created  by  him.  Upon  the  same 
^ntiple,  it  was  held,  in  Scott  v.  Shepherd  {c\  that  tres- 
^58  lay  against  a  party  who  threw  a  squib  into  a  crowd, 

U)  Cro.  Jac.  555.  (c)  2  W.  Bloc.  SpS.,  3  WiU. 

(6)  2  Saik.    4(>0.,     1   Ld.      403. ;  and  see  3  East,  593. ; 
^m.  713.,  12  Mad.  635.  3  M,  ^-Gf.  520. ;^M.^G.  57. 
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1847*        which,  after  having  been  thrown  about  in  self-defence 
by  other  persons,  at  last  put  out  the  plaintiff's  eye.    In 
Gregory  v.  Piper  (a),  it  was  held  that  a  master  is  liable 
Bastbrfiild.  1"  trespass  for  any  act  done  by  his  servant  in  the  course 

of  executing  his  orders  with  ordinary  care ;  and,  there- 
fore, where  a  master  ordered  a  servant  to  lay  down  i 
quantity  of  rubbish  near  his  neighbour's  wall,  ^ut  k 
that  it  might  not  touch  the  same,  and  the  servant  used 
ordinary  care  in  executing  the  orders  of  his  master,  bsl 
some  of  the  rubbish  naturally  ran  against  the  wall;— 
it  was  held  that  the  master  was  liable  in  trespss. 
I  Wilde  J  C.  J.  The  King  v.  Pedley  is  not  quite  this  osei 
there,  it  appears,  the  houses  could  not  be  used  bjr  tbc 
tenants  without  becoming  a  nuisance.  So,  of  the  sbool- 
ing-ground  in  The  King  v.  Moore.  Cresfooell,  J.  Wlul 
constitutes  the  nuisance  here?]  The  smoke«  [Creit 
well,  J.  That  forms  no  part  of  the  thing  let]  Nof 
did  the  stench  in  The  King  y.  Pedley.  In  Bex  ?• 
Cross  {b\  it  was  held  to  be  an  indictable  o£Esnce  far 
stage-coaches  to  stand  plying  for  passengers  in  dt 
public  streets*  Here,  the  building  of  the  chimney  itself 
was  illegal. 

The  obvious  meaning  of  the  second  issue  is,  whether 
or  not  the  defendant  was  possessed  of  the  premises  it 
the  time  of  the  erection  of  the  chimney,  not  whether  be 
was  possessed  at  the  time  of  the  committing  of  the  ooi* 
sance.  If  he  erected  the  chimney,  it  is  quite  immaterisl 
whether  or  not  he  was  possessed  of  the  premises  at  the 
time  the  6res  were  lighted. 

The  defendant  was  bound  so  to  construct  bis  chimiMji 
that  the  smoke  issuing  from  it  might  be  carried  svty 
by  the  atmosphere  in  such  a  manner  as  not  to  injure  kii 
neighbour.     And  he  is  not  the  less  liable  to  an  actioi^* 
because  some  one  else  may  be  liable  also.     Wheo  sa 

(a)  9  B.  tV  C.  591.,  4  M.  Si'         (6)  8  Otmpb.  224. 
R.SO(K 
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nAn  lets  a  house  with  a  chimney,  he  impliedly  authorises        1847- 
be  use  of  the  chimney  in  the  way  in  which  chimneys 


ordinarily  used. 

BjumavtmitDi 
St/leSf   Serjt*!  and    Wordsworth^   for  the   defendant. 
^At  which  is  charged  in  this  case  does  not  in  law 
^ount  to  a  nuisance;  or,   if  it  does,   the   evidence 
rinr,^  that  it  was  not  committed  by  the  defendant.    The 
*h^     to  light  a  fire  in  the  ordinary  way,  is  a  necessary 
cV^^nt  to  the  occupation  of  a  dwelling.     The  plaintiff 
learly,  have  derived  no  right  under  the  prescription 
&  S  J^.  4.  c.  71«,  the  premises  being  leasehold, 
o  right  being  susceptible  of  acquisition  under  that 
at  would  not  bind  the  owner  of  the  fee :  Bright  v. 
•(a)     The  plaintiff  stands,  therefore,  simply  in 
•sition  of  a  pre-occupier.     Air,  like  flowing  water, 
id  juris.     In  Williams  v.  Morland{b\  it  was  held 
individual  can  only  acquire  a  right  to  the  latter, 
propriating  so  much  of  it  as  he  requires  for  a 
icial  purpose.     The  like  doctrine  is  laid  down  in 
VI  v.  HiU.  (c)     Lord  Denman^  in  this  latter  case, 
9  amongst  other  authorities,  to  the  Roman  law, 
^^  *^  says  ((/) :  "  Et  quidem,  naturali  Juref  comnmnia  sunt 
"^  ^^«m  hoc :   aery  aqua  prqfluens^  et  mare^  f /,  per  hocy 
^^*^*^^  maris."     Assuming,  however,  that  this  is  a  nui- 
^^^9  the  evidence  failed  to  establish  that  the  defendant 
^     %.he  author  of  it.     It  is  said,  that,  the  defendant 
•^*^Hg  erected  the  chimney,  the  lighting  of  fires  therein 
^^     ^he  natural  and  necessary  consequence  of  his  act, 
"^^^    therefore,  that  he   is   responsible.     IWilde,  C.  J. 
^'■^Ht  he,  by  his  act,  authorised  the  act  which  created  the 
^'^^•ance.]     If  the  declaration  had  stopped  at  the  alle- 
S^^ion  of  the  building  of  the  chimney,  it  would  have 

Co)    I   C.  M.  Sf  H.    211.,  (c)  5B.SfAd.l.,2N.SfM. 

•  ^f^yrwh.  502.  747. 

0)  ^B.SfC.  910.,  4  />.  (^  Id)  2  Juat.  Inst.  Tit.  1.  #.  1. 
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and  afterwards  went  away  for  a  time, 
was  finished,  with  the  intention  of  retu 
period  to  complete  it,  and,  both  while  Ii 
during  the  time  he  was  absent,  other  wc 
about  the  premises  —  masons,  carpente 
made  use  of  the  passage  or  communica 
the  lime  the  plasterer  was  so  absent, 
having  been  secured  at  night,  a  man 
was  seriously  injured ;  —  it  was  held  ' 
Lords  (reversing  a  decision  of  the  cc 
that  the  plasterer  was  not  the  person  Ii 
for  this  misfortune.  That  case  is  pr 
To  make  The  King  t.  Moore  applicabl 
case,  (he  indictment  should  have  been  | 
the  landlord,  instead  of  the  occupier:  t 
V.  Pedley,  the  defendant  was  personally 
of  omission.  {fVilde,  C.  J.  lo  The  Kitu 
was  a  positive  existing  nuisance  on  the 
time  of  letting,  and  not,  as  here,  a  thii 
nuisance  might  possibly  emanate  at  so 
Precisely  so.  The  defendant  has  not 
structively,  been  guilty  of  the  nuisance 
The  second  ts  clearly  a  good  plea, 
the  evidence,  to  have  been  found  fo: 
imide,  C.  J.,   referred  to   Bmh  v.  & 
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n^t[a)  and  Burgess  v.  Gray{b);  and  Channellj  Serjt.,        1847. 

anxicus  curiae ^  mentioned  j^len  v.  Hayward,  (c)]  

Rich 
Cur.  adv.  xndt.  «• 

Ba8TERFJ1£LD. 

Cress  WELL,  J.,  now  delivered  the  judgmen  t  of  the  court. 

This  was  an  action  on  the  case,  in  which  the  declara- 
tion alleged  that  the  plaintiff  had  been  and  was  possessed 
of  a  messuage,  &c.,  which  he  and  his  family  occupied ; 
that  the  defendant  was  possessed  of  two  messuages  and 
yards  near  to  the  plaintiff's  messuage ;  and  that  the  de- 
fendant, contriving  to  injure  the  plaintiff  and  his  family 
in  their  occupation,  See,  on  &c.,  erected  certain  shops  and 
chimneys  on  the  defendant's  said  yards,  near  to  the  plain- 
tiff's house,  and  continued  the  same  there,  and  lighted 
fires  in  the  said  shop,  and  caused  smoke,  &c.,  to  issue 
from  the  said  chimneys;  whereby  the  plaintiff's  messuage 
was  rendered  unhealthy,  and  he  was  compelled  to  keep 
his  windows  closed,  to  exclude   the  smoke,  and  was 
prevented  obtaining  fresh  air,  and  the  plaintiff  and  his 
fiunily  were  annoyed  and  prejudiced  in  the  occupation 
of  his  messuage,  &c.     The   defendant  pleaded — first, 
notgailty — secondly,  that  he,  the  defendant,  was  not 
possessed  of  the  said  yards  and  shops,  (d) 

At  the  trial  before  my  brother  Erle^  at  the  sittings 
»  Middlesex  after  Hilary  term,  1846,  it  appeared  in 
^ulence  that  the  plaintiff  was  possessed  of  a  house, 
«o.  10.,  and  the  defendant  of  two  other  houses,  being 
**os.  12.  and  IS.,  in  the  New  Iix)ady  east  of  Tottenham 
^^'vr^  Boad;  that  the  houses  stand  a  considerable  dis- 
^ce  back  from  the  road ;  that,  in  front  of  the  defend- 
''^t's  houses,  the  defendant  some  time  since  erected 
*^o  low  buildings,  which   were  let  as  shops;  that  he 

(a)  6M.  SfW.  499.  plaintiff  would  not  have  been 

!*)  Ant^t  Vol,  I.  p.  578.  entided  to  judgment  non  ob- 

e)  7  Q.  B.  960.,  15  Law  stante  veredicto^  if  the  defend- 

^••wn.,  N.  S.,  Q.  B.  99.  ant  had  ohtained   a  verdict  on 

(d)    Qu€Bre,     whether    the  this  plea  onljr.  T^e^ufra^  784. 
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1847.        afterwards  put  a  stove  into  one  of  the  shops,  fromwhfcl 

the  smoke  was  at  first  carried  under  ground  into  o 

^  of  the  chimneys  of  the  house  behind  it;  but,  that  pi 

Bastekfibld.  not  answering,  that  he  afterwards  erected  a  chimney;  aimc 

that  the  shop,  with  the  stove  and  chimney,  was  subse- 
quently let  to  a  tenant  from  week  to  week,  who  occupied 
it  at  the  time  when  the  nuisance  to  the  plaintiiTs  house 
was  said  to  have   been  committed,  and  by  whom  die 
fires  complained  of,  were  made. 

A  former  occupier  stated  that  he  used  to  make  fires 
in  the  stove,  principally  of  coke,  and  that  no  smoke 
which  could  be  at  all  injurious,  then  issued  from  the 
chimney.  The  fires  made  by  the  present  occupier 
caused  a  good  deal  of  smoke  to  issue,  which,  when  the 
wind  blew  towards  the  plaintiff's  house,  was  driveD 
to  it,  and  compelled  him  to  keep  his  windows  shut. 

Upon  this  evidence,  it  was  contended,  for  the  de- 
fendant, that  he  was  entitled  to  a  verdict  on  both  issues; 
for,  that  the  act  of  his  tenant  in  making  fires,  could  not 
be  considered  as  his  act,  and  therefore  he  was  not  guiltj; 
and  that,  the  tenant  being  in  possession  at  the  time 
when  the  nuisance  was  said  to  have  been  committed, 
the  defendant  was  entitled  to  a  verdict  on  the  issue  of 
not  possessed,  also. 

The  learned  judge  reserved  to  the  defendant  leaw 
to  move  to  enter  a  verdict  in  his  favour,  and  left  to  tk 
jury  the  question  whether  the  defendant  made  a  t» 
sonable  use  of  his  rights  in  respect  of  the  propeitjin 
question  in  a  reasonable  place ;  and  they  found  for  tk 
plaintiff. 

In  Easter  term,  1846,  a  rule  nisi  for  entering  aver 
diet  for  the  defendant  was  granted,  which  was  argoes  ■ 
in   Trinity  term,  and  afterwards  stood  over  for  conS"  | 
deration :   and,   as  a  considerable   change  bad  takei 
place  on  the  bench  before  any  decision  had  been  cooe 
to,  it  was  thought  right  that  the  case  should  be  ngMfl 
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a  second   time,  before  the  court  as  at  present  con-        1847, 

stituted.  

The  arguments  against  the  rule  were  founded  prin-  ^'" 

cipally  on  The  King  y.  Moore  (a),  and  The  King  v.  BAtmFau>« 
PedUy.  {b)  In  the  former  of  these  cases,  the  defendant 
was  indicted,  in  the  first  and  second  counts,  for  keep* 
ing  certain  inclosed  lands  and  grounds  near  to  the  King's 
highway,  and  to  private  dwelling-houses,  for  the  purpose 
of  persons  frequenting  such  grounds  to  practise  rifle- 
8h€X>ting,  and  to  shoot  at  pigeons  with  guns,  and  that 
he  did  unlawfoUy  cause  divers  persons  to  meet  and  fre- 
quent there  for  that  purpose,  and  did  unlawfully  permit 
and  suffer,  and  cause  and  occasion,  a  great  number  of 
idle  and  disorderly  persons,  armed  with  guns  and  fire- 
arms, to  meet  and  assemble  in  the  streets  and  highways, 
and  other  places  near  and  about  the  said  inclosed  pre- 
mises of  him  the  defendant,  discharging  fire-arms,  and 
making  a  great  noise,  disturbance,  and  riot;  by  means 
whereof,  the  king's  subjects  were  disturbed,  &c.  &c. 
There  were  other  counts.  The  evidence  was,  that  the 
defendant  occupied  land,  of  which  he  inclosed  part, 
and  used  it  as  a  shooting-ground,  where  people  came 
to  fire  at  a  target  with  rifles,  and  to  shoot  pigeons ;  that 
a  number  of  persons  constantly  assembled  near  the 
shooting-ground,  with  guns,  for  the  purpose  of  shooting 
the  pigeons  that  escaped ;  and  that  the  defendant  endea- 
Yoared  to  keep  them  off  that  part  of  the  land,  outside  the 
shooting-ground,  which  belonged  to  himself.  It  was 
contended  that  the  defendant  wpis  not  responsible  for 
the  acts  of  those  who  assembled  at  the  outside  of  his 
grounds.  But  Lord  Tenterden  ruled  otherwise;  and 
the  defendant  was  found  guilty  on  all  the  counts :  and 
lh«  court  refused  to  disturb  the  verdict ;  from  which  it 
argued,  in  this  case,  that  the  landlord,  having  built 


(a)  SB.S^  Ad.  184.  (6)  lAd.6iE.  882./3  N.  S^  M.  6«7. 
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Rich 


184*?.  a  chimney  and  put  a  stove  in  the  shop,  in  order  that 
the  occupier  might  make  a  fire  there,  was  responable 
Tor  the  consequences.     But  the  case  mainly  relied  on, 

BAfTBBFjEij).  ^^^f  ^^'^  ^i^S  ^*  Pedliy^  in  which  it  was  said  to  have 

been  decided,  that,  if  a  landlord  erects  a  building  which 
is  a  nuisance,  or  of  which  the  occupation  is  likely  to 
produce  a  nuisance,  and  lets  the  land  with  the  building 
so  erected,  he  is  liable  to  be  indicted  for  such  nuisance 
being  continued  or  created  during  the  term.  Rostsiell 
V.  Prior  (a)  was  also  cited  to  prove  that  a  tenant  for 
term  of  years,  having  erected  a  building  that  was  a 
nuisance  to  his  neighbours,  and  afterwards  sublet  his 
premises  with  the  nuisance  upon  them,  was  liable  to 
be  sued  for  the  continuance  of  the  nuisance,  —  which 
it  was  contended  was  an  authority  for  saying  in  this 
case,  that  the  defendant^  having  erected  the  chimney, 
and  let  the  shop  with  the  chimney,  was  liable  for  the 
injury  done  by  the  smoke  issuing  from  it. 

On  the  other  hand,  it  was  contended,  that,  inasmuch 
as  the  fires,  which  created  the  smoke  complained  o( 
were  made,  not  by  the  defendant  or  his  servants,  bat 
by  his  tenants,  he  was  not  responsible ;  and  that,  al- 
though in  some  cases,  ex.  gr.  Bush  v.  Steinman  (&},  jBar- 
gess  V.  Gray  (c),  and  Randleson  v.  Murray  (i/),  theownen 
of  property  were  held  liable  for  injuries  arising  from 
acts  done  upon  that  property  by  persons  not  strictly 
their  agents  or  servants;  yet  such  liability  attached  only 
upon  persons  in  possession ;  and  that  the  defendant  in 
this  case,  not  being  in  possession  at  the  time  when  the 
nuisance  complained  of  was  created,  could  not  be  made 
liable.     And  such  is  now  the  opinion  of  the  court 

It  was  not  contended,  either  at  nisi  prius,  or  on  the 
argument,  that  the  chimney  erected  by  Uie  defendant 

(a)  2    Salk.   460.,     1   Ld.  (c)  Ant^,  Vol.  I.  p.  578. 

Baym,  7 1 3.  (d)  SAd^S^  E.  109. 

(6)  lB.SsP.4M. 
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was  itself  a  nuisance;  and,  uniess  used  in  a  manner        1847. 
which  caused  smoke  to  issue,  so  as  to  prejudice  the        ■ 
plaintiff  in  the  occupation  of  his  own  premises,  no  com-         ^'^" 
plaint  could  have  been  made  against  it.     The  landlord,  Basterfield. 
therefore,  did  not  let  the   premises  with  any  existing 
nuisance  upon  them :  if  he  had,  by  letting  and  receiving 
rent  for  them  in  that  condition,  he  would  have  been 
liable  for  continuing  and  upholding  the  nuisance,  as  in 
Hosewell  v.  Prioi\     Nor  had  he  entered  into  any  con- 
tract, express  or  implied,  with  the  tenant,  to  make  fires 
of  any  kind.     The  latter  might  have  wholly  abstained 
from  making  fires,  without  being  subjected  to  any  com- 
plaint by  the  landlord ;  or  he  might  have  made  fires  so 
that  no  inconvenience  to  the  plaintiff  would  have  ensued, 
by  using  coke,  —  which  was  the  course  adopted  by  the 
former  occupier,  Sheannan ;  or  he  might  have  abstained 
from  making  fires  at  all,  when  the  wind  was  in  such  a 
direction  as  to  carry  the  smoke  to  the  plaintiff's  house. 

It  being,  therefore,  quite  possible  for  the  tenant  to 
occupy  the  shop  without  making  fires,  and  quite  op- 
tional on  his  part  to  make  them  or  not,  or  to  make 
them  with  certain  times  excepted,  so  as  not  to  annoy 
the  plaintiff,  or  in  such  a  manner  as  not  to  create  any 
quantity  of  smoke  that  could  be  deemed  a  nuisance,  — * 
it  seems  impossible  to  say  that  the  tenant  was,  in  any 
sense,  the  servant  or  agent  of  the  defendant,  in  doing  the 
acts  complained  of.  The  utmost  that  can  be  imputed 
to  the  defendant,  is,  that  he  enabled  the  tenant  to  make 
fires,  if  he  pleased. 

The  case,  then,  resting,  not  upon  the  erection  of  the 
chimney,  but  upon  the  subsequent  use  of  it  by  the 
tenant,  can  the  defendant,  his  landlord,  be  held  to  be 
guilty  of  the  nuisance  ? 

Several  cases  have  occurred  in  which  the  owners  of 
fixed  property  have  been  held  liable  for  the  conse- 
quences of  acts  done  upon  it  by  persons  not  strictly 
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1 847*        their  servants  or  agents,  (a)     But  the  principle  on  which 

'  those  cases  proceeded^  and  the  limits  within  which  they 

should  be  restrained,  are  clearly  laid  down  by  LitlU' 

Bastbrfiblp.  ^^^»  J-*  in  Laugher  v.  Pointer  {b) ;  which  judgment  is 

cited  with  much  just  approbation,  and  adopted  by  the 
court  of  Exchequer,  in  Quarman  v.  BumetL  (c)    The 
principle   stated   by   Mr.  Justice   Littledale^    is,   that, 
where  a  man  is  in  possession  ofjixed  property^  he  most 
take  care  that  his  property  is  so  used  and  managed  that 
other  persons  are  not  injured ;  and  that,  whether  bis 
property  be  managed  by  his  own  immediate  servants, 
or  by  contractors  or  their  servants.     This  rule  explains 
all  the  cases  except  Ijeslie  v.  Pounds  {d)  and  Tke  Kiif 
V.  Pedley.     In   the  former,  the  landlord   of  a  hoose 
under  repair  was  sued  for  an  injury  done  to  a  person 
by  reason  of  negligence  in  leaving  a  cellar-flap  open. 
The  house  was  let  to  a  tenant,  who  had  gone  out  of  it 
in  order  that  the  repairs  might  be  done ;  and  the  land- 
lord took  upon  himself  to  order  the  repairs,  and  super- 
intend them,  although  they  were  to  be  paid  for  by  the 
tenant.     The  landlord  was  held  liable.     But  Sir  nhtma 
Mansfield^  C.  J.,  observed  that  it  was  b  very  singular 
case;   and   his    judgment  proceeded    entii*ely  on  the 
ground,  that)  under  the  circumstances,  the  landlord  was 
the  principal,  and,  as  a  principal,  answerable  for  the 
acts  of  the   persons  he  employed.     Leslie  v.  Pounih 
therefore,  is  not  an  authority  for  the  decision  of  the 
present  case.  The  King  v.  Pedley  more  nearly  resembles 
it  That  was  an  indictment  which  charged  the  defendant 
with  erecting  near  certain  public  streets  and  dwelling- 
houses,  two  buildings  called  necessary-houses,  for  the 
common  use  of  divers  persons  residing  in  and  freqoent- 

(a)    And    see  Beaulieu  v.  (c)  6  M.  Sf  IF.  499. 

Finglam,  ante,Vo\.  I.  p.  586,  n.  (d)  4  Taunt.  649. 

(6)  5  J?.  *  C.  547. ;  8  D.^ 
R.  556. 
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ing  Diamond  AUet/,  and  did  also  make  and  cause  to  be  1847. 
made  a  certain  open  sink  for  the  reception  of  ordure,  &c.,  •■"^ 
and,  on  divers  days,  &c.,  divers  persons  had  resorted 
to  and  used,  and  still  did  resort  to  and  use,  the  said  BAMnanBUi. 
necessary-houses,  and  did  place  and  leave  in  the  said 
sink  large  quantities  of  ordure, —  by  reason  of  which, 
&C  (stating  the  nuisance  resulting).  On  the  trial,  be* 
fore  Lord  Denman^  at  Bed/bt*dj  it  was  proved  that  the 
defendant  was  in  the  receipt  of  the  rents  of  twelve 
dwelling-houses,  which  were  let  for  short  periods  to 
tenants,  and  that  two  necessary-houses  and  a  sink  be- 
longing to  them  were  used  in  common  by  the  persons 
occupying  the  dwelling-houses.  It  did  not  appear 
whether  any  of  the  present  tenants  commenced  occupy* 
ing  the  dwelling-houses  before  the  defendant  began  to 
receive  the  rents ;  but  the  necessary*-houses  and  sink 
were  constructed,  and  used  by  the  tenants  of  those 
premises,  before  his  time.  There  was  no  distinct  proof 
of  any  actual  demise  of  the  necessary-houses  and  sink ; 
bat  they  had  regularly  been  cleansed  by  the  persons 
occupying  the  dwelling-houses,  until  the  time  of  the 
nuisance,  when  the  cleansing  had  been  neglected.  The 
nuisance  had  arisen  since  the  defendant  began  to  receive 
the  rents.  Some  evidence  was  given  to  shew  an  im- 
plied admission  by  the  defendant,  that  be  himself  was 
bound  to  do  the  cleansing.  The  jury,  under  Lord 
Denman^s  direction,  found  the  defendant  guilty,  subject 
to  a  motion  to  enter  a  verdict  of  acquittal.  A  rule  nisi 
for  that  purpose  was  afterwards  granted,  but  was,  after 
argument,  discharged.  In  that  case,  as  in  the  present, 
the  building  itself  was  not  a  nuisance ;  it  was  the  user  of 
it  that  created  the  nuisance :  it  is,  therefore,  important 
to  inquire  upon  what  grounds  the  judgment  proceeded. 
If,  indeed,  it  was  to  be  taken,  that,  in  the  absence  of 
any  distinct  proof  of  a  letting  of  the  buildings  com- 
plained of,  the  possession  remained  in  the  landlord,  no 
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J  847.        doubt  he  would  be  responsible  for  the  acts  which  he 

"  permitted  to  be  done  upon  them.     Or,  if  he  had  undcr- 

'^  taken  to  cleanse,  and  did  not,  the  nuisance  that  resulted 

Basterfikld.  might  be  attributed  to  him.     The  judgment  of  Lord 

Dcnman  does  not  appear  to  have  proceeded  on  either 
of  those  grounds,  but  upon  the  authority  of  The  King 
V.  Moore,  because  the  nuisance  was  the  natural  conse- 
quence of  the  nature  of  the  erection,-^  and  of  Bosesdl 
V.  Priovy  because  the  landlord,  by  taking  rent,  must 
be  considered  as  upholding  and  continuing  the  nuisance. 
Lillledale,  J.,  seems  to  have  rested  his  judgment  on  the 
principle,  that  the  landlord  was  not  to  let  the  land  with 
the  nuisance  upon  it;  and  he  proceeds:  "Here,  the 
periods  are  short,  so  that  there  has  been  a  re^Iettiug; 
and  that  has  taken  place  after  the  user  of  the  buildings 
had  created  the  nuisance."  He  therefore  assumes  that 
there  was  an  existing  nuisance  at  the  time  of  the  letting, 
which  had  not  afterwards  been  removed.  To  his  judg- 
ment, proceeding  on  that  ground,  we  entirely  assent; 
and  probably  Lord  Denman  meant  the  same  thing 
when  he  said  that  the  receipt  of  rent  was  upholding 
and  continuing  the  nuisance.  Taunton^  J.,  after  advert- 
ing to  the  doubt  as  to  the  premises  being  demised,  or 
remaining  in  the  defendant's  possession,  —  in  which 
case  he  would  certainly  have  been  liable, — proceeds 
to  say,  that  the  landlord  was  bound  to  exact  from  hb 
tenants  an  obligation  to  cleanse,  with  a  right  of  entry 
in  their  default;  and  that  he  was  at  all  events  liable. 
To  this  we  cannot  subscribe,  notwithstanding  the  un- 
feigned respect  which  we  feel  to  be  due  to  any  opinion 
expressed  by  that  very  learned  judge ;  for,  it  appears 
to  us,  that,  if  a  landlord  lets  premises,  not  in  themselves 
a  nuisance,  but  which  may  or  may  not  be  used  by  the 
tenant  so  as  to  become  a  nuisance,  and  it  is  entirely 
at  the  option  of  the  tenant  so  to  use  them  or  not,  and 
the  landlord  receives  the  same  benefit  whether  they  are 
so  used  or  not ;  the  landlord  cannot  be  made  respoo^ihle 
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for  the  acts  of  the  tenant:  and  i fortiori  he  would  not  1847. 
be  liable,  if  he  had  taken  an  obligation  from  the  tenant  — 
not  to  use  them  so  ns  to  create  a  nuisance,  even  without  ^^ 

reserving  a  right  to  enter  and  abate  a  nuisance,  if  BASTEBpfliLD. 
created.  The  judgment  of  Williams^  J.,  appears  to 
proceed  on  the  ground  that  the  landlord  had  it  in  his 
own  power  to  remove  the  nuisance ;  for,  he  refers  to 
the  admission  said  to  have  been  made  by  him,  that  he 
was  bound  to  do  the  cleansing. 

If,  then,  The  King  v.  Pedley  is  to  be  considered  as 
a  case  in  which  the  defendant  was  held  liable  because 
he  had  demised  the  buildings  when  the  nuisance  existed ; 
or  because  he  had  relet  them  after  the  user  of  the 
buildings  had  created  a  nuisance;  or  because  he  had 
undertaken  the  cleansing,  and  had  not  performed  it;  — 
we  think  the  judgment  right,  and  that  it  does  not  militate 
against  our  present  decision.  But,  if  it  is  to  be  taken 
as  a  decision  that  a  landlord  is  responsible  for  the  act 
of  his  tenant  in  creating  a  nuisance,  by  the  manner  in 
which  he  uses  the  premises  demised,  — -  we  think  it  goes 
beyond  the  principle  to  be  found  in  any  previously 
decided  cases;  and  we  cannot  assent  to  it. 

For  the  reasons  already  given,  we  think  that  the 
verdict  must  be  entered  for  the  defendant  on  the  plea  of 
not  guilty,  as  well  as  on  the  issue  of  not  possessed,  which 
refers  to  the  time  when  the  nuisance  was  created.* 


(a)  And  see  DauJhy  v.  Berch, 
M.  4  E.  3,  fo.  S6.,  S.  C.  Lib. 
Ast,  Aniw  4f,  fo.  6,  pi.  3.,  S.  C, 
resumed,  M.  5  E,  S,  io.  43, 
pi.  36.,  as  to  the  liability  of 
a  party  for  a  nuisance  occa- 
sioned by  a  lime-kiln  (toraile 
pur  order  chaux).  In  that 
case  the  plaintiff  took  issue 
upon  a  special  traverse  in  the 
plea,  denying  that  the  defend. 


Rule  accordingly,  (a) 

ant's  ancestor  erected  the  lime- 
kiln, to  the  damage  of  the 
plaintiff's  freehold  messuage ; 
the  defendant  ineffectually  con- 
tending that  the  plaintiff  ought 
to  have  taken  issue  upon  an 
allegation  in  the  inducement  to 
the  traverse,  — that  the  defen- 
dant's father  was  seised  of  the 
lime-kiln  before  the  plaintiff 
was  seised  of  the  messuage. 
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July  3. 


David  Stead  v.  George  Anderson,  One  of  the 
Directors  for  the  Time  being  of  The  Mbtro- 
POLITAN  Patent  Wood  Paving  Company. 


In  case  for       HPHIS  was  an  action  upon  the  case  for  an  alleged  in- 

infringcment      -»•     fringement,  by    the   defendant,  of  the  plaintiff's 
of  a  patent,  .  ^ 

the  defendant    patent  right. 

pleaded  not  The   declaration    stated,    that    the    plaintiff,  before 

Ae  iJaintiff      ^^^  ^'   ^^^  ^^^^  ^^  ^^^  making  of  the  letters-patent, 
was  not  the      and  of  the  committing  of  the  grievances  by  the  de* 

true  and  first    fendant,  as  thereinafter  mentioned,  was  the  true  and 

inventor,  —      n        -  n    i  i  •  i  .  *• 

and  that  the     "^^^  mventor   of  the  workmg  or  makmg  of  a  certain 

invention  had  manner  of  new  manufacture  within  this  realm,  to  wit, 

.  °  i^\  iiy. ft  certain  invention  for  making  or  paving  public  streets, 

or  in  part         and  highways,  and  public  and  private  roads,  courts, 

publicly  and     ^j^  j  bridges,  with  timber  or  wooden  blocks,  and  which 

firenerally 

known  used  *  ^^'^  invention  others,  at  the  time  of  the  making  of  the 

practised,  and  letters-patent  first  thereinafter  mentioned,  did  not  use; 
^E  ^  rf  •—  ^^^^  thereupon,  our  lady  the  now  Queen,  by  Her  letters- 
Held,  that  patent  under  the  Great  Seal  of  the  united  kingdom  of 
the  issue  on  Qreat  Britain  and  Ireland^  bearing  date  at  Westminster^ 
must  be  deter-  ^'^®  ^^^^  ^^  Maj/y  18S8,  for  Herself,  Her  heirs  and  sue- 
mined  by  the  cessors,  did  give  and  grant  unto  the  plaintiff,  his  execu- 
^e'defendant  '°'^^'  administrators,  and  assigns,  Her  said  Majesty's 
without  re-  special  licence,  full  power,  sole  privilege,  and  authority, 

ference  to  the  ^\^q^  ^^^  ^jjg  plaintiff,  his  executors,  &c.,  arid  every  of 

existence  or 

the  non-ex-      them,   by    himself  or  themselves,   or  by  his  or  their 

istence  of  a       deputy  or  deputies,  servants  or  agents,  or  such  others 

fraudulent 

intention  ;  — that  the  second  plea  would  be  proved  by  shewing  a  publication  bdbif 

the  date  of  the  letters-patent  ;  —  and  that  the  third  plea  only  raised  a  quesdoa  d 

user  before  the  grant  of  the  letters-pateut. 
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as  he  the  plaintiff,  his  executors^  &c.,  shoul(^,  at  any 
time,  agree  with,  and  no  others,  from  time  to  time,  and 
at  all  times  thereafter,  during  the  term  of  years  in  the 
said  letters-patent  expressed,  to  wit,  the  term  of  four- 
teen years  from  the  date  thereof,  should  and  lawfully 
might  make,  use,  exercise,  and  vend  the  said  invention 
within  that  part  of  Her  said  Majesty's  united  kingdom 
of  Great  Britain  and  Ireland  called  England^  her  do- 
minion of  Wales,  and  the  town  of  Bermick^upon-Twecd, 
and  also  in  Her  said  Majesty's  colonies  and  planta* 
tions  abroad,  in  such  manner  as  to  the  plaintiff,  his 
executors,  &c.,  or  any  of  them,  should,  in  his  or  their 
discretion,  seem  meet,  and  that  he,  the  plaintiff,  his 
executors,  &c.,  should,  and  lawfully  might,  have  and 
enjoy  the  whole  profit,  benefit,  commodity,  and  advan- 
tage from  time  to  time  coming,  growing,  accruing,  and 
arising  by  reason  of  the  said  invention,  for  and  during 
the  term  of  years  in  the  said  letters-patent  expressed, 
&C.  &C. ;  that  it  was  by  the  said  letters-patent,  amongst 
other  things,  provided,  that,  if  the  plaintiff  should  not 
particularly  describe  and  ascertain  the  nature  of  his 
said  invention,  and  in  what  manner  the  same  was  to  be 
performed,  by  an  instrument  in  writing  under  his  hand 
and  seal,  and  cause  the  same  to  be  inrolled  in  Her 
Majesty's  high  court  of  Chancery,  withinyibe/r  calendar 
months  next  and  immediately  after  the  date  of  the  said 
letters-patent,  then  the  said  letters-patent,  and  all  liber- 
ties and  advantages  whatsoever  by  the  said  letters- 
patent  granted,  should  utterly  cease  and  determine  and 
become  void,  any  thing  thereinbefore  contained  to  the 
contrary  in  any  wise  notwithstanding, — as  by  the  record 
of  the  said  letters-patent  remaining  in  Her  said  Majesty's 
high  court  of  Chancery,  reference  being  thereunto  had, 
would,  amongst  other  things,  more  fully  and  at  large 
appear;  that  the  said  letters-patent  so  granted  to  the 
plaintiff  as  aforesaid^  were  and  are  the  same  letters- 


1847. 
Stbad 

V. 

Andersok 


Stead 
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1847.  patent  first  recited  and  mentioned  in  the  act  of  parlia- 
ment passed  in  a  session  of  parliament  holden  in  the 
4th  and  5th  years  of  the  reign  of  Queen  Victoria^  — 
Andersox.  ^^i"n9  ^"  ^^^  for  formhig  and  establishing  Stead's  Patent 
JVood'Pavivg  Company^  and  to  enable  the  said  com- 
pany to  purchase  certain  letters-patent,  and  for  cod* 
firming  the  same(a);  that  he,  the  plaintiff^  did,  as  men- 
tioned in  the  said  act  of  parliament,  within  six  calendar 
months  next  and  immediately  after  the  date  of  the  said 
letters-patent,  to  wit,  on  the  1 9th  of  November^  18SS, 
cause  to  be  inrolled  in  Her  said  Majesty's  high  court  of 
Chancery,  an  instrument  in  writing  under  his  hand  and 
seal,  whereby  be  did  then  particularly  describe  and 
ascertain  the  nature  of  his  said  invention,  and  in  what 
manner  the  same  was  to  be  performed ;  that  be,  the 
plaintiff,  had  always,  from  the  time  of  the  making 
of  the  said  letters-patent  as  aforesaid,  by  himself  hb 
deputies,  servants  and  agents  in  that  behalf,  made,  used, 
exercised,  and  vended  the  said  invention,  to  his  great 
advantage  and  benefit ;  yet  that  the  said  Metropolitan 
Patent  JVood-Pavifig  Company^  well  knowing  the  pre- 
mises, but  contriving  and  wrongfully  intending  to  injare 
the  plaintiff,  and  to  deprive  him  of  the  profits,  benefits, 
and  advantages  which  he  might,  and  otherwise  would, 
have  derived  and  acquired  from  the  making,  nsing, 
exercising,  and  vending  of  the  said  invention,  after  the 
making  of  the  said  letters-patent  to  the  plaintif!^  and  the 
passing  of  the  said  last-mentioned  act  of  parliamenti 
and  within  the  said  term  of  fourteen  years  by  the  said 
letters-patent  granted,  to  wit,  on  divers  days  and  tiroes 
between  the  1st  of  May^  I8I>4',  and  the  30th  of  June, 
1844,  and  within  that  part  of  the  united  kingdom  of 
Great  Britain  and  Ireland  called  England ^  that  is  to 
say,  at  a  certain  place  called   The  Bricklayer^  Arm 

'(a)  4i^5yict,  c.  xcL 
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Terminus  of  The  Daoer  Railway  station,  in  the  county 
or  Surrey^  unlawfully  and  unjustly,  and  without  the 
leave,  licence,  consent,  and  agreement  of  the  plaintiff*, 
in  writing,  under  his  hand  and  seal,  or  otherwise,  for 
that  purpose  had  and  obtained,  and  against  the  will  of 
the  plaintifl^  did  make^  tise^  and  pid  in  practice  the  said 
invention  of  the  plaintiff*,  in  breach  of  the  said  letters- 
patent,  and  against  the  privileges  so  thereby  granted  to 
the  plaintiff^  as  aforesaid ;  and  also,  on  the  several  and 
respective  days  and  times  last  aforesaid,  within  that  part 
of  the  united  kingdom  of  Great  Britain  and  Ireland 
called  Englandj  and  at  the  place  aforesaid,  unlawfully 
and  unjustly,  without  the  leave,  licence,  consent,  or 
agreement  of  the  plaintiff*,  in  writing,  under  his  hand 
and  seal,  for  that  purpose  first  had  and  obtained,  and 
against  the  will  of  the  plaintiff*,  did  counterfeit^  imitate^ 
and  resemble  the  said  invention  of  the  plaintiff,  in  breach 
of  the  said  letters^patent,  and  against  the  privileges  so 
thereby  granted  to  the  plaintiff^  as  aforesaid ;  and  also, 
on  the  several  days  and  times  aforesaid,  and  within  that 
part  of  the  united  kingdom  of  Great  Britain  and  Ireland 
called  England^  at  the  place  aforesaid,  unlawfully  and 
unjustly,  without  the  leave,  licence,  consent,  or  agree- 
meot  of  the  plaintiff*,  in  writing,  under  his  hand  and 
seal,  or  otherwise,  for  that  purpose  first  had  and  ob- 
tained, did  make  and  cause  to  be  made  divers  additions  to 
the  said  invention^  and  subtractions  from  thesamcj  "xherchy 
they  did  pretend  thetnselves  to  be  the  inventors  and  devisers 
gfthe  said  invention,  in  breach  of  the  said  letters-patent, 
and  against  the  privileges  so  thereby  granted  to  the 
plaintiff*  as  aforesaid;  and  that,  by  means  of  the  com- 
mitting of  the  said  several  grievances  by  the  said  Metro^ 
politan  Patent  Wood-Paving  Company  as  aforesaid,  the 
plaintiff^  had  been  and  was  greatly  injured,  and  had  lost 
and^been  deprived  of  divers  great  gains  and  profits  which 
be  might  and  otherwise  would  have  derived  from  the 


18*7. 

Stbao 
Anaaasair. 


VOL.  IV.  —  c.  B. 
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1847.        ^^i(l  invention  and  letters-patent*  and  in  respect  whereof 

he  was  entitled  to  such  privileges  as  aforesaid,  &c. 

*™^  The  defendant  pleaded  —  first,  not  guilty. 

Amdbbson.         Secondly,  that  the  plaintiff  was  not  the  true  and  first 
'         inventor  of  the  said  invention  in  the  said  letters-patent 
and  specification  in  the  declaration  mentioned,  in  man- 
ner and  form  as  the  plaintiff  had  therein  above  alleged; 
concluding  to  the  country. 

Thirdly,  that  the  said  invention  in  the  said  letters- 
patent  and  specification  in  the  declaration  mentioaed, 
was  not,  at  the  time  of  the  making  .and  granting  the 
said  letters-patent,  nor  had  the  same  at  any  time 
afterwards  been,  of  any  use,  benefit,  or  advantage  to 
the  public  whatever ;  that,  by  reason  thereof,  the  rights, 
liberties,  privileges,  benefits,  monopolies,  and  advan- 
tages by  the  said  letters-patent  granted,  and  the  prohi- 
bitions therein  contained,  were,  at  the  time  of  the 
making  and  granting  the  said  letters-patent,  and  thence- 
forward had  continued  to  be,  and  at  the  said  severd 
times  when  &c.  in  the  declaration  mentioned  were^  and 
still  remained,  wholly  void  and  of  no  effect,  and  the 
same  were  wholly  lost  and  forfeited  to  and  by  the  plain- 
tiff; wherefore  the  said  Metropolitan  PaiefU  Wooi- 
PavtTig  Company^  at  the  said  several  times  when  &c. 
in  the  declaration  mentioned,  committed  the  said  severtl 
grievances  in  the  declaration  mentioned,  as  they  law- 
fully might,  for  the  cause  aforesaid— verification. 

Fourthly,  that  the  plaintiff  did  not  particularly  de- 
scribe and  ascertain  the  nature  of  the  said  inventioo, 
and  in  what  manner  the  same  was  to  be  performed,  in 
manner  and  form  as  the  plaintiff  had,  in  his  said  de- 
claration, alleged  —  concluding  to  the  country. 

Fifthly,  that  theretofore,  and  long  before  the  tDtSan% 
and  granting  of  the  letters-patent  in  the  dechuratioo 
mentioned,  to  wit,  on  the  1st  of  Januarjf^  1800,  and  oo 
divers  other  days  and  times  thenceforward  continnaUy 
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until  the  day  of  the  date  and  grant  of  the  said  letters-        1847. 

patent  in  the  declaration  mentioned,  and  thenceforward,        

the  said  supposed  invention  in  the  declaration  mentioned       Stbad 

had  been  and  was,  wholly  and  in  part,  publicly  and    JivomtiWK. 

generally  known,  used,  practised,  and  published  within 

that  part  of  the  united  kingdom  of  Great  Britain  and 

Ireland^  called  England ^  whereby,  and  by  reason  where- 

ofv  the  rights,  liberties,  privileges,  benefits,  monopolies, 

and  advantages  in  and  by  the  said  letters-patent  granted, 

and  the  prohibitions   therein  contained,  were,   at  the 

time  of  the  making  and  granting  the  said  letters-patent, 

and  thence  hitherto  had  continued  to  be,  and  at  the  said 

several  times  when  &c.  were,  and  still  remained,  wholly 

void  and  of  no  effect,  and  the  same  were  wholly  lost 

and  forfeited  to  and  by  the  plaintiff;  wherefore  fhe  said 

Metropolitan  Patent  Wood^Paving  Company^  at  the  said 

several  times  when   &c.  in  the  declaration  mentioned, 

committed  the  said  several  supposed  grievances  in  the 

declaration  mentioned,  as  they  lawfully  might,  for  the 

cause  aforesaid  -^  verification. 

Sixthly,  that  the  title,  statement,  and  description  of 
the  said  supposed  invention  in  the  declaration  men- 
tioned, and  in  the  said  letters-patent  therein  referred 
to  and  mentioned,  to  wit,  ^^an  invention  for  making 
or  paving  public  streets  and  highways,  and  public  and 
private  roads,  courts,  and  bridges,  with  timber  or 
wooden  blocks,'*  was  and  is,  in  its  claim,  description, 
and  definition  of  the  said  supposed  invention,  too  large, 
uncertain,  inapplicable,  inexplicable,  inconsistent,  vague, 
and  ambiguous,  and  at  variance  with  the  limited  object, 
parpose,  and  use  of  the  said  supposed  invention,  as 
described  and  ascertained  by  the  said  instrument  in 
writing  under  the  hand  and  seal  of  the  plaintiiT,  and 
inrolled  in  Her  said  Majesty's  high  court  of  Chancery, 
as  in  the  said  declaration  alleged;  whereby  the  said 
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letters-patent  became  and  were  wholly  void  and  of  no 
operation,  force,  or  meaning  —  verification • 

Seventhly,  that  the  said  supposed  invention  in  die 
declaration  mentioned,  was  not  nor  is  an  improved  mode 
or  method  of  making  or  paving  streets  and  highways, 
and  public  and  private  roads,  courts,  and  bridges,  widi 
timber  or  wooden  blocks  —  verification. 

The  plaintiff  joined  issue  on  the  first,  second,  and 
fourth  pleas;  and  replied  to  the  third,  that  the  said 
invention  in  the  letters*patent  and  specification  in  the 
declaration  mentioned,  was,  at  the  time  of  the  making 
and  granting  of  the  said  letters-patent,  of  use,  benefit, 
and  advantage  to  the  public,  —  to  the  fifth,  that,  before 
the  making  and  granting  of  the  letters-patent  in  the 
declaration  mentioned,  the  said  invention  in  the  de- 
claration mentioned  was  not,  wholly  or  in  part,  publicly 
or  generally  known,  used,  practised,  or  published,  widi- 
in  that  part  of  the  united  kingdom  of  Great  Britain 
and  Ireland  called  England^  in  manner  and  form  as  the 
defendant  had  in  his  said  fifth  plea  alleged,^- to  the 
sixth,  that  the  title,  statement,  and  description  of  the 
said  invention  in  the  declaration  mentioned,  and  in  the 
said  letters-patent  therein  referred  to  mentioned,  was 
not  nor  is,  in  its  claim,  description,  or  definition  of  the 
said  invention,  too  large,  uncertain,  inapplicable^  in- 
explicable, inconsistent,  vague,  or  ambiguous,  or  tt 
variance  with  the  limited  object,  purpose,  and  use  of 
the  said  invention,  as  described  and  ascertained  by  the 
said  instrument  in  writing  under  the  hand  and  seal  of 
the  plaintiff,  and  inroUed  in  Her  Majesty's  high  coort 
of  Chancery,  in  manner  and  form  as  the  defendant  had 
in  his  said  sixth  plea  alleged,  —  and,  to  the  seventh, 
that  the  invention  in  the  declaration  mentioned  was  an 
improved  mode  and  method  of  making  or  paving  streets 
and  highways,  and  public  and  private  roads,  courts, 
and  bridges,  with  timber  or  wooden  blocks,  in  manner 
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and  form  as   in   the  declaration   was  alleged.     Issue        18  47* 
ihereon.  — — 

The  cause  was  tried  before  Parke^  B.,  at  the  summer        Stead 
assises  for  the  county  of  Surrey^  in  1846.  Andebson.  . 

The  plaintiff's  specification,  which  was  put  in  and 
read,  was  as  follows:  — 

*^  Specification  under  letters-patent,   dated    19th   of  Plaintiff's 
Afoy,  1838,  to  David  Stead,  of  Great  Winchester  Street,  8P««fi«*tion- 
in  tlie  city  of  Londmi,  merchant,  of  an  invention   of 
^making  or  paving  public  streets  and  highways,  and 
public   and  private  roads,   courts,   and  bridges,   with 
limber  or  wooden  blocks : '  — 

*^  Now,  know  ye,  that,  in  compliance  widi  the  said 
proviso,  I,  the  said  David  Stead,  do  hereby  declare 
the  nature  of  the  said  invention,  and  the  manner  in 
which  the  same  is  to  be  performed,  are  fully  described 
and  ascertained  in  and  by  the  following  statement 
thereof,  reference  being  had  to  the  drawing  hereunto 
annexed,  and  to  the  figures  and  letters  marked  there- 
on; that  is  to  say,  the  invention  consists  of  a  mode 
of  paving  by  means  of  wooden  blocks  ait  or  farmed  of 
similar  sizes  or  dimensions.  And,  in  order  to  give  the 
best  hiformation  in  my  power,  I  will  proceed  to  describe 
tlie  drawing  annexed,  which  represents  part  of  a  road, 
or  other  similar  surface,  laid  down  with  blocks  of  wood 
of  a  sexagonal  figure,  which  figure  nt  once  offers  the 
advantage  of  going  together,  and  also  that  the  lines  of 
junction  proceed  in  varied  directions,  by  which  the 
blocks  of  wood  will  sustain  each  other  more  securely 
than  if  formed  of  any  other  figure.  /  do  not,  however, 
cofifine  my  claim  to  sexagonal  blocks,  as  triangtdar,  or 
square  blocks,  placed  diagonally,  may  be  used  with  ad- 
vantage. And,  in  order  further  to  secure  the  blocks 
from  sinking  or  getting  displaced,  I  employ  dowels  or 
pins  to  each  block,  as  is  shewn  in  the  drawing,  tliough 
I  do  not  consider  this  requisite  in  all  cases.  The  blocks 
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of  wood  are  to  be  placed  on  the  earth,  or  formed  wUk 
the  grain  of  the  wood  in  a  vertical  position  ;  and,  in  ap- 
plying such  blocks  as  a  paving,  the  surface  of  the  road 
or  other  such  way  is  to  be  prepared  in  as  solid  a  con- 

• 

dition  as  possible,  and  to  the  figure  or  intended  slopes; 
and  the  blocks  are  successively  to  be  applied,  having 
sand  or  other  fine  filling,  driving  each  block  up  to  those 
against  which  it  is  to  rest,  having  first  introduced  the 
dowels  or  pins,  which  I  prefer  to  be  of  oak.  And  it 
should  be  stated  that  the  wood  I  make  use  of  should 
be  of  a  hard  and  solid  texture,  such  as  oak,  pine, 
beech,  &c.,  and  that  the  size  of  the  blocks  I  prefer,  for 
public  roads  and  streets,  about  seven  to  ten  inches  dia- 
meter at  top,  slightly  diminishing  to  the  base^  and 
about  nine  to  twelve  inches  in  height  And  I  prefer 
that  the  wood  employed  should  be  first  boiled  in  tar, 
or  saturated  by  other  suitable  material  acting  as  a  pre- 
servative to  the  wood ;  and  it  will  be  found  advantageous 
to  fill  up  the  interstices  between  the  blocks  of  wood 
with  melted  pitch,  or  pitch  and  sand  or  earth  combined, 
though  this  is  not  essential ;  and  I  make  no  claim  for 
such  using  of  pitch  and  sand  or  earth/' 

It  was  then  proved^  that,  shortly  after  the  grant  of 
the  letters-patent,  the  plaintiff  commenced  laying  down, 
in  various  parts  of  the  metropolis,  pavement  in  the 
manner  described  in  his  specification,  —  the  first  being 
laid  down  at  the  east  end  of  Oxford  Street,  and  consist- 
ing of  sexagonal  blocks,  with  all  the  sides  parallel  to 
each  other,  about  ten  inches  in  depth,  placed  'sitk  the 
grain  or  fibre  in  a  vertical  position,  thus 
on  a  hard  bed  of  shingle,  with  a  little  fine 
sand  strewed  over  the  surface,  to  fill  up  the 
interstices  occasioned  by  unavoidable  irregularities  and 
imperfections  in  the  blocks. 

It  was  further  proved  that  the  defendant,  who  rppre- 
sented  a  company  called  The  Metropolitan  Patent  Wood- 
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Pmnng  Compmiy  (a),  had  adopted  a  somewhat  similar        1847. 
mode  of  paving,  but  with  blocks  of  wood  of  a  rhomboidal  ' 

form,  of  equal  dimensions,  closely  fitting  together,  and        Stead 
sustaining  each  other,  the  grain  of  the  'wood  not  being    Anderson^ 
vertical^   but  parallel  with   the  sides,   at  an  angle  of 
about  sixty-three  degrees,  and  presenting  on  the  surface 
an  uniform  succession  of  squares;  the  upper 
pert  of  each  block  resting  upon  a  portion  of 
the  ba^e  of  the  adjoining  one,  thus. 

In  order  to  meet,  by  anticipation,  the  defence  that 
had  been  set  up  in  a  former  action  for  an  alleged  in- 
fnngement  of  the  same  patent  (6),  the  plaintiff  called 
Sir  WiUiam  Worsley^  of  Hovingham  Hall,  near  Whilwelly 
in  Yorkshire,  Professor  Farey,  Mr.  Galloway,  an  engineer, 
and  Colonel  Jackson,  a  colonel  of  engineers  in  the 
Rnssian  service,  and  other  witnesses. 

Sir  WtUiam  JVorsley  stated,  that,  in  the  year  1833,  Sir  fF.  Wors» 
he  had  caused  a  vestibule,  or  covered  carritige  way,  ^*®^  ^°^* 
about  thirty  feet  in  length,  and  ten  feet  in  width,  lead- 
ing to  the  principal  door  of  the  Hall,  to  be  paved  with 
hexagonal  blocks  of  wood  about  ten  inches  in  depth,  — 
borrowing  the  idea  from  the  form  of  the  honeycomb ; 
that  these  blocks,  which  tapered  considerably  towards  the 
base,  were  driven  into  a  foundation  of  sand^  with  the 
ordinary  paving  rammer;  and  that  the  way  in  question 
was  strictly  jtrivate,  being  accessible  only  to  persons 
vbiting  at  the  Hall. 

Professor  Farey  stated,  that,  in  his  opinion,  the  mode  lyr.Fareyh 
of  paving  described  in  the  plaintifTs  specification  dif- 
fered materially  from  that  suggested  in  the  communica- 
tion addressed  by  Mr.  Finlayson  to  the  editor  of  The 
Zdmdon  Journal  of  Arts,   and   published   in  the  5lst 


evidence. 


(a)  Having  certain   powers         (6)  Stead  v.  Williams,  7  M» 
under  the  5  &  6  FtW.cap.  kxxv.      C^  G.  81 8.,  8  Scott,  N.  R.  449* 
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number  of  that  work,  in  the  year  1825  (a)» — FinlayunCs 
plan   being   ineflScient  in   itself,  and  impracticable  by 


(a)  The  material  parts  of 
Finlayson'B  letter  were  as  fol- 
lows:— 

<<  The  subject  of  roads  and 
road-making  having  of  late  oc- 
cupied a  considerable  portion  of 
public  attention,  perhaps  you 
will  permit  me,  through  the  me- 
dium of  your  useful  journal, 
to  suggest  a  novel  method  of 
laying  down  a  roadway,  suited 
to  the  streets  of  London  and 
other  great  towns.  The  prin. 
cipal  material  of  which  I  pro- 
pose to  make  my  road,  is  wood: 
but,  let  not  tlie  idea  be  hastily 
discarded,  because  so  perishable 
a  material  is  to  be  employed, 
until  my  views  in  so  doing, 
and  plan  of  applying  it,  are 
fully  understood.  Many  years 
back,  I  laid  down  a  piece  of 
road  of  the  kind  I  am  about  to 
describe,  which  has  ever  since 
been  in  use,  and  remains  in 
good  order.  I  very  recently 
took  up  a  portion  of  the  road, 
for  the  sake  of  observing  it, 
when  the  wood  of  which  it  was 
constructed  appeared  to  be  as 
sound  and  likely  to  endure  as 
on  the  day  when  the  road  was 
first  laid  down.  My  engage- 
ments having  been  in  the  agri- 
cultural line,  and  in  the  north- 
ern parts  of  this  island,  I  have 
not  had  that  opportunity  of 
exhibiting  my  plans  in  opera- 
tion in  the  metropolis  ;  which 
I  now  intend  to  do  at  an  early 
period. 

*'  The  method  of  making 
roads,  adopted  by  Mr.  M'Adam, 
is  unquestionably  excellent  in 
Its  way,  and  well  calculated  for 
open   situations:    but,   in   the 


narrow  streets  of  London  and 
other  large  towns,  where  the 
traffic  is  incessant,  and  all  de- 
scriptions of  carriages  are  con- 
stantly rolling  over  the  road  in 
neariy  the  same  tradEs,  die  wesr 
and  tear  is  excessive,  snd  ht 
beyond  any  thing  generally  con- 
templated ;  consequently,  the 
mud  in  winter,  and  dust  is 
summer,  will  be  a  nuisance  too 
great  to  be  long  endured  by 
the  inhabitants. 

'<  Conceiving,  then,  ih$t  the 
public  will  very  soon  be  con- 
vinced that  nothing  but  a  staUe 
material  will  answer  for  die 
roadways  in  the  metropolis,  I 
shall  dismiss  the  considerataoii 
of  Mf  Adam's  plan,  and,  widi- 
out  further  preface,  deKiibe 
the  mode  by  which  I  propose 
to  remedy  existing  evils,  and 
to  form  a  road  that  ahall  be 
stable,  durable,  clean,  and  pre- 
vent that  astounding  noise 
which  is  so  extremely  snnoy- 
ing,  not  only  to  strangers,  bat 
to  the  inhabitants  themselves 

"In  Pkte  VIII.,  figure R, 
a  plan,  or  horizontal  view,  is 
given  of  a  portion  of  paviag 
for  a  public  street  of  the  kind 
which  I  am  suggesting.  Fi- 
gure ?•  is  a  vertical  section  of 
the  same,  taken  cross-ways: 
aaaa,  is  an  oblong  box  made 
of  cast-iron,  with  cross-psrti- 
tions,  leaving  eighteen  squsre 
sockets,  into  each  of  which  a 
wooden  Uock,  the  grain  up* 
wards,  is  to  be  inserted,  for  the 
purpose  of  occupying  the  place 
of  the  ordinary  paving  stooei* 
These  blocks*  may  be  of  asy 
kind  of  wood  that  would  an- 
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reason  of  its  expensiveness ;  that  the  plan  suggested  in 
the  letters  addressed  by  Mr.  Heard  to  the  secretary  of 
The  Society  of  Arts^  in  1833^  and  published  in  p.  168. 
of  the  49th  volume  of  the  Transactions  of  that  learned 
body  (a),  also  differed  essentially  from  the  plaintiff's 
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swer  for  that  purpose ;  though 
I  should  prefer  larch  fir^  as 
that  is  lesB  likely  to  decay  than 
most  other  woods^  and  is  more 
tough  and  difficult  to  be  split 
or  torn  asunder^  and^  when  kept 
damp^  as  it  naturally  would  be 
while  in  the  earth,  would  last 
for  ages.  The  dimeurions  of 
these  wooden  blocks  might  be 
aftoti/  t^hi  inches  square  on 
their  top  surface,  and  about 
eighteen  inches  high :  their 
form,  as  seen  in  the  section, 
figure  T.,  should  be  slightly 
tapering,  from  a  little  below  the 
middle,  downwards,  for  the  pur- 
pose of  fitting  solidly  into  the 
recesses  of  the  iron  box,  and 
also  siight/y  tapering  upwards, 
from  the  same  part,  as  shewn 
in  the  section,  for  the  purpose 
of  allowing  gravel  or  broken 
stones  to  be  introduced  between 
the  wooden  blocks  when  fixed, 
in  order  to  wedge  and  confine 
the  blocks  firmly,  and  prevent 
them  from  being  shook  or  dis- 
placed by  the  carriages  as  they 
pass  over." 

"The  iron  boxes  may  be 
about  four  feet  and  a  half  by 
two  feet  and  a  half,  on  their 
superficies,  and  about  eight 
inches  deep,  or  any  other  di- 
mensions that  circumstances 
may  render  convenient.  The 
bed  or  foundation  of  the  road 
being  prepared  by  rolling, 
ramming,  or  otherwise,  so  as  to 
be  perfectly  solid,  and  as  level 
as  possible,  as  many  of  these 


boxes  are  to  be  laid  down  as 
will  cover  the  road,  and  which 
are  to  be  made  as  secure  as 
may  be  on  the  sides,  to  pre- 
vent them  from  being  pushed 
from  their  situation.  Into  the 
recesses  of  the  iron  boxes,  the 
blocks  of  wood^  previously  pre- 
pared, and  all  of  one  length,  are 
to  be  introduced,  the  lengthways 
of  the  grain,  in  a  perpendicular 
direction.  When  they  are  thus 
placed,  their  surfaces  being  all 
level,  gravel,  broken  stones,  or 
hard  rubbish  are  to  be  rammed 
in  between  the  wooden  blocks, 
and  the  road  will  be  formed, 
ready  for  immediate  use,  in 
such  a  firm  manner  that  neither 
time  nor  the  heaviest  weights 
which  may  pass  over  it  will  in 
any  degree  alter  its  level,  or 
destroy  the  materials  of  which 
it  is  composed." 

(a)  Extracts  from  Heard's 
first  letter,  dated  the  6th  of 
October,  1832:  — 

"  I  take  the  liberty  of  soli- 
citing that  you  will  lay  before 
The  Society  of  Arts,  &c.,  the 
following  account  of  a  mode 
'of  constructing  roads  in  cities, 
hitherto  totally  unknown  in 
England,  and  by  far  the  most 
perfect  that  has  come  under 
my  notice.  1  think  no  person 
will  deny  that  it  is  desirable  to 
have  the  streets  of  towns  so 
paved,  that,  in  dry  weather 
tliere  should  be  no  dust,  and  in 
wet  weather  no  mud,  and  as 
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invention,  as  well  in  the  manner  of  fi^htoning  the  blocb 
as  in  the  preparation  of  the  substratum  on  which  the 


little  noise  as  pogsiUe  from  the 
passing  carriages.  All  these 
advantages  are  combined  in  the 
kind  of  road  I  allude  to^  besides 
being  smoother  than  a  macad- 
amised road^  even  when  the  lat- 
ter is  in  its  most  perfect  state. 

''  In  countries  abounding 
with  wood^  various  schemes 
have  been  adopted  for  the  form- 
ation of  roads  of  that  material; 
but  hitherto  they  have  always 
been  made  by  lajring  logs  or 
planks  parallel  to^  or  at  right 
angles  with^  the  sides  of  the 
way.  These  logs  are  easily 
displaced^  and  soon  cut  up  by 
the  horses'  hoofs;  and,  when 
once  out  of  order,  no  road  can 
possibly  be  worse.  The  im- 
proved road^  on  the  contrary, 
will  last  five  or  six  years  with- 
out repair;  and,  were  it  not 
for  the  high  price  of  timber  in 
this  country,  might  be  adopted 
with  the  greatest  advantage ; 
and,  being  a  plan  of  consider- 
able national  utility,  possibly  the 
government  might  be  induced 
to  allow  the  importation  of  tim- 
ber for  this  purpose,  duty  free. 

"  The  following  instructions 
will  be  found  sufficiently  prac- 
tical and  explicit  as  a  guide  to 
the  construction  of  roads  on 
this  principle :  — 

"  1.  Prepare  a  hard  and 
level  bed  of  gravel  or  broken 
stone  covered  with  sand,  and 
well  rolledy  about  nine  inches 
lower  than  the  intended  surface 
qf  the  road, 

'*  2.  Take  logs  of  timber  of 
sufficient  diameter,  and,  by 
means  of  equi-distant  circtdar 


saws,  cat  them  intoequilleDgtfai, 
of  one  foot  each. 

^'  3.  These  round  logs  must 
now  be  passed  under  a  kx- 
angular  steel  stamp,  whidi  cuti 
off  the  outside  of  the  log,  and 
leaves  little  more  than  the  heart 
of  the  tree,  in  the  form  of  a 
sexanguiar  block, 

''4.  Two  sides  qf  tkU  hhek 
must  now  be  bored  three  inches 
deep,  with  an  tne^  borer,/itrtki 
reception  qf  a  wooden  pirn  six 
inches  long^  which  is  to  he  if Hfoi 
into  the  hole  aJready  prepeni 
in  the  log^  the  three  indies  sf 
the  pin  whuA  project  being  ta* 
serted  in  the  next  bg.  Tbe 
operation  of  laying  the  Uocb 
of  wood,  and  driving  the  pim, 
proceeds  rapidly,  and  the 
surface  of  the  road  soon  as- 
sumes a  beantifiil  cheqaered 
appearance,  somewhat  reaen- 
bling  an  inlaid  floor ;  and.  At 
fibres  of  the  wood  standing  «er- 
ticallg,  and  not  horizontal^ 
there  is  not  a  possibility  of 
splintering.  The  whole  is  hdd 
compactly  together  by  a  nanov 
strip  of  stone  pavement;  and 
nothing  now  remains  to  be  done, 
but  to  cover  it  with  a  thin  cost 
of  boiling  tar,  and  on  the  tar  s 
fine  layer  of  sand,  by  which 
means  every  interstice  is  con* 
pletdy  filled  up,  and  molstnre 
excluded. 

"  In  addition  to  the  advan- 
tages already  mentioned,  of 
never  being  either  dusty  or 
muddy,  this  road  is  little  u- 
ferior  to  a  rail-road  in  point  of 
smoothness  ;  so  that  it  may  be 
safely  asserted  that  one  bone 
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blocks  were  to  rest;  that  the  pavement  Bt  tlofoingham 
HaU  likewise  differed  from  the  plaintiff's,  inasmuch  as 


win  easily  draw  on  it  the  bur- 
den of  two. 

"  If,  at  the  end  of  five  or 
six  years  (where  the  traffic  is 
great),  the  road  shoold  be  so 
injured  as  to  require  repairing, 
it  inay  be  done  by  taking  up 
the  logs^  sawing  a  new  face,  and 
replacing  them,  when  the  road 
wUl  be  again  equal  to  new. 

''  The  one  whidi  I  saw  con- 
structed in  the  above-mentioned 
manner,  was  in  one  of  the  most 
frequented  streets  of  a  popu- 
kms  city,  and,  when  I  left  that 
country,  had  stood  between 
three  and  four  years  unin- 
jured." 

I£eard*9  second  letter,  dated 
the  ISth  of  October,  1832,  was 
as  follows : — 

"I  hasten  to  supply  the 
omission  in  my  communication 
on  the  oonstraction  of  a  wooden 
road  upon  new  principles,  by 
informing  you  ^at  the  first 
experiment  was  made  in  SU 
Pctersburgh,  before  tbe  house 
of  the  governor-general,  in  the 
street  caOed  I%e  Great  Morskai, 
After  this  piece  of  road  had 
stood  several  years  unimpaired, 
the  plan  was  tried  on  a  large 
scale,  in  the  street  called  The 
Main  MiUUmne ;  and  this  trial 
only  seemed  to  confirm  the  good 
opinion  the  public  had  already 
conceived  of  this  mode  of  pave- 
ment ;  and,  consequently,  in 
the  course  of  last  summer, 
(1832),  The  Neveky  Perspec- 
Uve,  from  The  Admiralty  to  The 
Anitchkin  Palace,  was  paved  in 
a  similar  way, — not,  however, 
from  one  side  to  the  other  (this 


street  being  of  an  extraordinary 
width),  but  two  strips,  each 
sufficiently  wide  for  two  car- 
riages to  drive  abreast,  the 
original  stone  pavement  being 
left  in  the  intermediate  spaces. 

'^I  neglected  also  to  state, 
in  my  communication,  that  a 
road  constructed  in  this  man- 
ner should  not  be  bound  to- 
gether so  tight  by  the  side  pave- 
ment, as  to  prevent  the  possi- 
bility of  a  slight  expansion  of 
the  wood,  from  the  absorption 
of  moisture.  I  was  led  to  make 
this  remark,  by  the  swelling  up 
of  a  small  piece  of  foot-pave- 
ment on  a  cast-iron  bridge, 
when,  the  iron  sides  preventing 
the  least  expansion,  the  natural 
consequence  of  the  absorption 
of  moisture  was,  the  swelling 
up  of  the  pavement ;  but  this 
never  occurred,  where  the  log 
pavement  was  held  together  by 
a  strip  of  common  stone  pave- 
ment. 

'^  I  think  it  also  necessary  to 
observe,  that,  although  the 
above-mentioned  streets,  in 
which  the  experiments  have 
been  made,  are  places  of  so 
great  traffic  that  roads  con- 
structed on  the  M'Adam  prin- 
ciple were  found  of  insufficient 
durability,  yet  no  excessively 
heavy  loads,  comparable  to  the 
waggons  and  heavy  carts  used 
in  England,  ever  passed  over 
them.  I  therefore  would  not 
pledge  myself  that  such  a  road, 
however  desirable  for  the  West 
end  of  London,  would  bear,  un- 
injured, the  enormous  burdens 
continually  passing  through  the 
streets  of  the  dty." 
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Mr.  Gal- 

loways 

evidence. 


Colonel 

Jackson^a 

evidence. 


As  to  the 
bevelling  of 
the  blocks. 


the  blocks  tapered  towards  the  base^  and  wre  driven  iiiio 
sand^  and  consequently  could  not  sustain  much  traflSc, 
or  qffi)rd  each  other  the  parallel  support  described  in  the 
j)laintiff^s  specification^  and  which  was  of  the  essence  of  kis 
invention  ;  and  that,  upon  the  whole,  the  plan  adopted 
by  the  defendant  was  substantially  an  inFringement  of 
the  plaintiff's  patent. 

Mr.  Galloncay  gave  similar  evidence,  and  stated  that 
he  did  not  consider  it  an  essential  part  of  the  plaintiflTs 
claim  that  the  grain  of  the  wood  should  be  absolutely 
and  mathematically  vertical,  that  being  impracticable; 
and  that  a  pavement  formed  of  blocks  shaped  like  those 
used  by  the  defendant,  was,  substantially,  au  infringeoieDt 
of  the  plaintifi's  patent,  —  the  only  object  of  placing 
the  blocks  with  the  grain  in  a  vertical  position,  being, 
that  the  end  of  the  fibre  should  bear  the  traffic,  so  as  to 
ensure  the  greatest  amount  of  durability. 

Colonel  Jackson  stated  that  he  had  read  Heard*s 
letters,  and  had  seen  the  pavement  in  St.  Petersburgk^ 
therein  referred  to ;  that,  in  his  opinion,  the  suggestions 
contained  in  those  letters  were  not  sufficient  to  enable 
any  one  to  form  a  rond  that  would  be  practically  useful; 
ti)at  the  pavement  at  St.  Petersbtugh  was  exposed  to  but 
little  traffic;  and  that,  in  forming  it,  the  blocks,  as 
sawed  from  the  tree,  were  marked  on  the  surface  in  the 
required  form,  —  hexagonal  or  square,  —  and  then 
roughly  shaped  with  a  hatchet. 

With  reference  to  the  slight  bevelling  of  the  blocks 
described  in  the  specification,  Dr.  Farcy  said  (and  in 
this  Colonel  Jackson  agreed  with  him)  that  its  only 
object  was,  to  allow  for  the  convexity  of  the  road.  But 
Mr.  Galloxat/  thought  its  object  was,  to  allow  for  the 
expansion  of  the  base  of  the  block,  from  wet,  or  olbcr 
causes. 

Mr.  Hall  Hart^   and   Mr.  Moses  DraithxeailCi  ci?il 
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engineers,  also  gave  evidence  as  to  the  novelty  anil        1847. 
utility  of  the  plaintiflf  s  invention.  — 

No  evidence  was  offered  on  the  part  of  the  defendants :        S^^^d 
but  it  was  insisted  that  the  alleged  invention  had  been     Andhrsoit. 
anticipated,  as  well  by  HeanPs  letters,  as  by  the  paving 
laid  down  by  Sir  W.  fforsky  of  Hovingkam  Hall;  and 
that  the  defendant  had  been  guilty  of  an  infringement. 

On  the  part  of  the  plaintiff,  it  was  submitted  that  the 
principle  and  essence  of  his  invention  was,  that  the 
blocks  of  wood  used  should  be  of  similar  sizes  and 
dimensions,  —  whether  sexangular,  triangular,  square, 
or  any  other  form  of  block  that  would  go  together,  — 
and  placed  with  the  grain  of  the  wood  in  a  vertical 
position,  each  block  deriving  lateral  support  from  those 
adjoining;  that  the  evidence  conclusively  established  its 
novelty  and  utility;  and  that  the  pavement  constructed 
by  the  defendant,  was,  substantially,  an  imitation,  and  a 
fraudulent  evasion,  of  the  plaintiff's  patent,  —  the  in- 
clination, or  deviation  of  the  grain  or  fibre  from  the 
vertical  line,  being  a  mere  colourable  evasion* 

In  his  summing  up,  the  learned  judge  told  the  jury,  Sununing  up. 
that  the  plaintiff,  in  his  specification,  claimed  as  his 
invention,  not  every  mode  of  paving  streets,  highways, 
&c.  with  blocks  of  wood,  but  a  mode  of  paving  with 
blocks  fulfilling  three  conditions,  —  being  of  equal  sizes    . 
and  dimensions,  whether  square,  hexagon,  triangular, 
or  of  any  other  form, — having  their  sides  perpendicular 
to  the  horizon,  and  parallel  with  each'  other  (subject  to 
the  slight  bevelling  necessary  to  allow  for  the  convexity 
of  the  road),  so  as  to  insure  an  equal  lateral  pressure 
from  their  surface  to  their  base,  —  and  with  the  grain 
or  fibre  of  the  wood  vertical,  that  is,  as  vertical  as  the 
growth  of  the  tree  would  permit ;  that  the  infringement  First  issue, 
complained  of  consisted  in  the  use,  by  the  defendant,  of 
blocks  of  wood  presenting  on  the  surface  squares  of 
equal  sizes  or  dimensions,  but  differing  from  the  plain- 
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1847.  tiff's  blocks,  in  this,  that  two  only  of  their  ^des  were 
parallel  with  each  other  and  with  the  adjoining  bkicks, 
the  other  two  sides  presenting  an  angle  of  about  sfaUy- 
three  degrees,  the  grain  or  fibre  of  the  wood  running  «t 
the  same  angle,  and  each  block  resting  the  upper  sur- 
face of  one  of  its  sides,  upon  a  portion  of  the  base  of  the 
opposite  side  of  the  block  next  adjoining  it ;  that,  the 
blocks  used  by  the  defendant,  being  of  a  rhomboidal 
form,  not  having  the  grain  or  fibre  vertical^  or  all  their 
sides  perpendicular  to  the  horizon,  but  the  grain  and 
two  of  the  sides  being  at'an  angle  of  sixty-three  d^rees, 
and  not  being  supported  laterally  by,  but  partially  rest- 
ing on,  each  other,  —  unless  the  jury  were  of  opinioo 
that  it  was  a  fraudulent  imitation,  and  a  merely  coloiir- 
able  evasion  of  the  plaintiff's  patent  right,  they  most 
find  the  first  issue  for  the  defendant. 

The  second  issue, —- whether  the  plaintiff  was  the 
true  and  first  inventor ;  and  ^the  third,  —  whether  the 
invention  was  of  any  use,  benefit,  or  advantage  to  the 
public ;  the  learned  judge  directed  the  jury  to  find  for 
the  plaintiff,  there  being  reasonable  evidence  that  the 
plaintiff  was  the  true  and  first  inventor,  in  the  sense  of 
being  an  introducer  from  abroad,  and  that  the  inventioD 
was  useful. 
Fourth  issue.        As  to  the  fourth  issue,  —  calling  the  attention  of  the 

jury  to  the  difference  of  opinion  between  Dr.  Farey  and 
Colonel  Jackson  on  the  one  hand,  and  Mr.  Gattawy  on 
the  other,  with  regard  to  the  object  of  the  bevelling  of 
the  blocks,  —  his  lordship  left  it  to  them  to  say  whether 
the  specification  in  this  respect  sufficiently  described 
the  nature  of  the  invention. 

As  to  the  fifth  issue, —*  whether  the  invention,  before 
the  granting  of  the  letters-patent  to  the  plaintifl^  had 
been,  wholly  or  in  part,  publicly  or  generally  kfumnti 
usedy  practised^  or  published^  in  England,  —  the  direction 
was,  in  substance,  as  follows :  -~  This  plea  embraces  in 


Fifth  issue. 
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it  three  clifTerent  allegations.     The  first  is,  that  this         1847. 

invention  had  previously  been  actually  used;  the  second,        

that  it  had  been  publicly  known  s  the  third,  that  it  had  ot>^» 
heenpublishedy — at  least  in  part  As  to  the  alleged  user,  Akdbrmm. 
the  only  evidence  was,  that  a  similar  pavement  had  As  to  user, 
previously  been  laid  down  at  Sir  William  Worsteds. 
The  hexangular  blocks,  however,  there  used,  differed 
in  an  essential  particular  from  those  of  the  plaintiff, 
inasmuch  as  they  did  not  laterally  sustain  each  other  Jrom 
the  surface  to  the  base^  but  tapered  Jrom  the  top  daan^ 
XDordsj  so  as  to  drive  into  the  substratum  of  sand.  If  the 
mode  of  forming  and  laying  the  blocks  at  Sir  William 
Worslej^s  had  been  precisely  similar  to  the  plaintiff's, 
that  would  have  been  a  sufficient  user  to  destroy  the 
plaintiff*s  patent,  though  put  in  practice  in  a  spot  to 
which  the  public  had  not  free  access*  The  pavement  laid 
down  at  St.  Petersburg  unquestionably  was  of  such  a  de- 
scription, and  the  user  of  an  extent,  that,  if  it  had  ex'isted 
in  England  prior  to  the  grant  of  the  letters-patent  to  the 
plaintiff,  would  have  rendered  them  void.  Then,  has  it  <€  Known  and 
been  generally  ^^yiown  and  j9tiMi5^(2^  I  think  those  words  published." 
mean  different  things.  *^  Generally  known,"  means, 
known  to  the  public  generally,  or  at  least  to  that  portion 
of  the  public  whose  attention  is  turned  to  such  matters. 
But  '^published"  means  offered  or  dedicated  to  the 
public.  Was  the  invention  published  or  offered  to  the 
public,  to  such  an  extent  as  that  it  was  generally  known 
amongst  engineers  and  persons  likely  to  take  an  interest 
in  such  a  matter  ?  The  method  of  paving  described  by 
Mr.  Heard  was,  no  doubt,  very  similar  to  the  plaintiff's. 
Finlin/son*s  may  be  altogether  laid  out  of  consideration. 
The  question  upon  this  part  of  the  issue  will  be,  —  not 
whether  the  description  furnished  by  Heard  in  his  com- 
munications to  The  Society  of  Arts  would  have  been 
sufficient  to  sustain  a  patent,  or  whether,  if  Heard  had 
taken  out  a  patent,  the  plaintiff's  mode  would  have  been 
an- infringement;  —  but  whether  Heard* s  letters  made 
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1 847.  known  to  the  world  a  mode  of  paving  substantially  like 
the  plaintiff's.  The  mode  described  by  Heard  certainly 
does  not  entirely  coincide  with  the  plaintiff's,  especially 
Amderson.  ^^^^  respect  to  the  preparation  of  the  foundatioD  or 
substratum.  But  it  agrees  with  it  in  this  important pa^ 
ticidar^  viz.  tliat  the  blocks  are  to  be  laid  with  the  grain 
of*Jibre  of  the  wood  in  a  vertical  position.  It  will  be  for 
you  to  say,  whether  or  not  the  two  modes  are  substaniiaUg 
the  sanUf  and  whether  there  has  been  such  a  preoum 
publication  as  to  have  already  made  this  a  portion  cf 
the  public  stock  of  information.  The  witnesses  for  the 
plaintiff,  —  scientific  men,  and  others,  —  certainly  dis- 
avowed all  previous  knowledge  of  the  publication  of 
Heard*s  letters.  The  evidence  shews  ^,  that,  at  tlie 
time  Heard's  letters  appeared  in  the  Transactions  of 
The  Society  of  Arts^  the  members  of  that  body  were 
about  eight  hundred  in  number ;  that  they  had  subse- 
quently been  reduced  to  about  three  hundred;  that,  in 
the  year  1842,  the  society  again  became  more  numerous; 
and  that  the  Transactions  were  printed  periodically 
for  distribution  amongst  the  members,  and  were  likewise 
sold  to  persons  who  were  not  members,  and  might  be 
purchased  at  any  bookseller's.  The  next  question  is, 
whether  this  mode  of  paving  with  wood  had  previously 
been  published  in  England^  in  the  sense  in  which  I  ud 
derstand  the  court  of  Common  Pleas  to  have  dealt  with 
that  word  in  the  case  of  Stead  v.  Williams.  Upon  this 
point,  I  shall,  sitting  here,  adopt  the  law  as  laid  down 
in  the  judgment  of  the  court  in  that  case,  —  without, 
however,  holding  myself  bound  by  that  opinion,  sbooU 
the  point  ever  come  before  me  sitting  in  a  court  of  error. 
The  court  there  say :  ^^  If  the  invention  has  already 
been  made  public  in  England  by  a  description  contained 
in  a  work,  whether  written  or  printed,  which  has  been 
publicly  circulated,  in  such  case  the  patentee  is  not  the 

^  This  appeared  upon  the  crosa^xamiuation  of  Dr./Vmf. 
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vt  and  true  inventor  within  the  meaning  of  the  statute,  1847. 
Iietber  he  has  himself  borrowed  his  invention  from  — -— 
ich  publication  or  not ;  because  we  think  the  public  ^ 

moot  be  precluded  from  the  right  of  using  such  in-     Andbbsok. 
rmation  as  they  were  already  possessed  of  at  the  time 

*  the  patent  granted.    It  is  obvious^  that  the  application 

*  this  principle  must  depend  upon  the  particular  cir- 
imstances  which  are  brought  to  bear  on  each  particular 
186.  The  existence  of  a  single  copy  of  a  work,  though 
rinted,  brought  from  a  depository  where  it  has  long 
een  kept  in  a  state  of  obscurity,  would  afford  a  very 
iflerent  inference  from  the  production  of  an  encyclo- 
aedia,  or  other  work  in  general  circulation.  jThe  ques- 
on  will  be,  whether,  upon  the  whole  evidence,  there 
18  been  such  a  publication  as  to  make  the  description 
part  of  the  public  stock  of  information."  It  will  be 
nr  you  to  say,  whether  Mr^Heard^  who  clearly  first 
rought  the  knowledge  into  Englandf  by  the  communi- 
itions  made  by  him  to  the  scientific  body,  made  a  pre* 
ni  qf  it  to  the  public^  so  as  to  prevent  an  individual 
CMV  appropriating  it  to  himself^  by  taking  out  a  patent 
r  it.  If  you  are  of  that  opinion^  your  verdict  mtist^  on 
't  fifth  issue^  he  for  the  defendant. 

Upon  the  sixth  issue,  —  whether  the  title  of  the  in-  Sixth  and 
mtion  in  the  letters-patent  was  too  large,  uncertain,  f^^enth 
igae,  and  ambiguous;  and,    upon  the    seventh,—- 
betber  the  invention  was  an  improved  mode  or  method 
r  making  or  paving  roads,  &c.;  the  learned  judge 
irected  the  jury  to  find  for  the  plaintiff*. 

The  jury  returned  a  verdict  for  the  defendant  on  the 
rat  BXidJifth  issues;  and  for  the  plaintiff;  on  the  second^ 
lird,  sixth,  and  seventh  issues ;  and,  as  to  the  fourth 
sue,  they  were  discharged,  by  consent 

Shee^  Serjt.,  in  Michaelmas  term  last,  on  the  part  of 
le  plaintiff,  obtained  a  rule  nisi  for  a  new  trial,  on  the 
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ground  of  mtsdirection,  and  that.tlie  verdict  ob  Um  firs^ 
and  fifth  issues,  was  against  the.evideiloe. 


As  to  the 

fifth  issue. 


Channel^  Serjt»  and  Peiendorffy  in  Trinity  twn  hsU 
shewed  cause.  There  clearly  was  no  cfrideiioe  of  in* 
firingemenL  The  blocks  used  by  tbe  defendant^  difeed 
substantially  from  those  described  in  the  plaintiff's 
specification9--*even  assuming  that  bis  daim  was  not 
limited  to  hexagonal,  triangular,  or  square  blodu,  hot 
embraced  blocks  of  every  form,  provided  their  dimeai* 
sioos  were  similar.  The  learned  judge,  tbereforeb  w 
warranted  in  directing  the  jury  to  find  for  tbe  defiindaat 
upon  the  first  issuer  jonless  they  were  of  opinioo  tbsl 
the  mode  adopted  by  the  defendant,  was  ^  fraodukot 
attempt  to  evade  the  prohibition  in  the  piaintiflTs  patanL 
All  the  witnesses  agreed  that  the  vertically  of  tbe-gnia 
or  fibre  of  the  wood,  and  the  lateral  contact  and  sopport 
from  the  surface  to  the  base  of  the  blocks  werf  of  the 
essence  of  the  plaintifi^s  alleged  invention :  whereas^  ia 
tbe  plan  adopted  by  the  defendant,  neither  was  tbegnia 
vertical,  nor  did  each  block  receive  lateral  support  froai 
those  next  to  it ;  but  one  was  made  to  rest  upon  a  por* 
tion  of  the  base  of  anpther,  the  grain  or  fibre  being  st 
9n  angle  of  about  forty-five  degrees. 

It  may  be  that  a  little  confusion  has  been  introduced 
into  this  case,  from  a  roisapprdiension  of  the  tnie 
ground  of  the  decision  in  Stead  v.  Williams,  (a)  U 
was  there  heldt  that,  if  an  invention  has  already  bees 
made  public  in  England^  by  a  description  contained  ii 
a  work,  whether  written  or  printed,  whi^h  has  bcea 
publicly  circulated,  one  who  afterwards  takes  out  s 
patent  for  it,  is  not  the  true  and  first  inventor  witkii 
the  meaning  of  the  statute  21  Jac.  1.  c  5^  whether  k 
has  himself  borrowed  his  invention  from  such  publics- 


(a)  TM.^^G.  818.>  8  SeUty  A.  J2. 44£)L 
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tioo  •r  -not*  w  What  the  court  intaKled  to  decide  there,        1 S4?. 

wasi  that  pablication  amounted  to  a  defence^  without       - 

advertiqg  to  the  particular  issue  to  which  such  a  defence  ^ 

wmid  be  applicable.    The  learned  judge  in  this*  case    ANnsasoir. 

tpealed  4be  fifth  issue  as  distributive,  as  the  plaintiflPhad 

done  by.  bis  replication*     There  was  distinct  evidence 

as  to  publication.    [^Ma$ikf  J.     The  question  is,  whether 

puUiGation  is  enough,  without  user.]  Stead  v*  WtUiams^ 

and  other  cases,  shew  that  it  is.    [Matdty  3.    Previous 

pablication  shews  that  the  patentee  is  not  the  true  and 

ftnt  inventor.    But,  does  it,  without  more,  establish  a 

defiance?]     Tindalj  C.  J.,  thus  deals  with  this  question, 

ia  Ids  summing  up  in  Cornish  v.  Keene  (a) :  *<  Sometimes 

i|  ia  a  material  question  to  determine  whether  the  party 

who.  got  the  patent*  was  the  real  and  cnriginal  inventor 

4ir  BOC :  because  these  patents  are  granted  as  a  reward, 

not  qoly  for  the  benefit  that  is  conferred  upon  the  public 

by  the  discovery,  but  also  to  the  ingenuity  of  the  first 

iavientor;  and,  although  it  is  proved  that  it  is  a  new 

diaoovery  so  far  as  the  world  is  concerned,  yet,  if  any 

body  is  able  to  shew,  that,  although  that  was  new,  — 

tbat  the  party  who  got  the  patent  was  not  the  man 

whose  ingenuity  first  discovered  it,  —  that  he  had  bor« 

mwed  it  from^.  or  J3«,  or  taken  it  from  a  book  that 

was.  priated  in  England^  and  which  was  open  to  all  the 

VMNrld)  '^  then,  although  the  public  had  the  benefit  of 

ilt  it  would  become  an  important  question  whether  he 

was  the  first  and  original  inventor  of  it."     \WUdej  C  J. 

If  it  oould  be  proved  that  the  plaintiff  derived  his  in- 

fonsatioD  from  a  book  published  in  England^  the  patent 

wonld  undoubtedly  be  void.]     In  the  course  of  the 

argument  of  the  case  of  the  Househill  Company  v*  Neil'- 

asa,  in  the  House  of  Lords,  Lord  Lyndhurstf  C,  ob- 

senr^(i):  *^  If.  the  machine  is  published  in  a  book, 

ft 

(a)  W^Mm^s  PtUent  Ctuet,         (6)  Webttef^t  Patent  Cases, 
SOI.  718.  n. 
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distinctly  and  clearly  described,  corresponding  with 
the  description  in  the  specification  of  the  patent,  though 
it  has  never  been  actually  worked,  is  not  that  an  answer 
to  the  patent?  It  is  continually  the  practice^  on  trials 
for  patents,  to  read  out  of  printed  works,  without  refer- 
ence to  any  thing  that  has  been  done.**  And  Lord 
Brougham  adds :  *^  It  negatives  being  the  true  and  first 
inventor ;  which  is  as  good  as  negativing  the  non-user.'' 
[Matdei  J«  Supposing  the  only  issue  to  be,  whether 
the  plaintiff  was  the  true  and  first  inventor,  and  it  is 
shewn  that  some  one  else  had  previously  published  the 
invention  to  the  world,  would  not  that  entitle  the  de- 
fendant to  a  verdict  ?J  The  authorities  shew  clearly 
that  it  would.  In  Morgan  v.  Seaxvard  (a),  Alderson,  B.t 
says:  '^  It  is  certainly  a  most  important  question,  what 
are  the  limits  of  what  a  man  may  do  without  its  being 
a  publication,  and  a  question  oti  which  much  remains 
to  be  discovered :  the  law  is  in  a  very  confused  state. 
In  the  case  of  Lewis  v.  Marling  (&),  I  should  certainly 
have  entertained  very  considerable  doubts*  If  the 
question  is  to  be  put  altogether  on  the  ground  of  the 
public  use  of  the  invention,  how  did  Dr.  Brewsier  lose 
the  benefit  of  his  invention  of  the  kaleidoscope ;  because 
it  had  been  previously  published  in  a  book,  if  it  had  not 
been  used,  though  made  known  to  all  the  world  before? 
If  Dr.  Hall  had  published  his  discoveries  in  a  book,  I 
apprehend  that  would  have  put  an  end  to  Dolbmiti 
patent,  (c)  Much  obscurity  has  been  introduced  into 
this  question  by  the  use  of  loose  expressions  and  dido.'' 
And,  on  Morgan  v.  Seaward  being  cited  in  Carpenierf* 
Smith  {d)y  the  same  learned  judge  observed  (e)i  "Hov, 


(a)  2  M,  Si  r.  544.,  1  Weh^ 
ster**  Patent  Cases,  187. 

(6)  4  C.  Si  P.  52. 57.,  I  ITeft- 
Mter's  Patent  Cases,  490.  4.9S., 
10  B.  Si  C  22.,  4  M.  Ss  R.  66. 


(c)  See    DoUtmd  r.  — » 
1  Webster's  Patent  Cms,  51 

ster's  Patent  Cases,  5401 

(0  gjf.^r.cW. 
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then,  do  you  get  over  the  case  of  the  invention  For  which        ]  847« 

a  patent  was  avoided  (a)  because  it  had  been  previously 

published  in  a  book  ?  the  principle  being,  that  it  could 

be  appropriated  by  any  body,  because  it  had  already    Andebsok, 

been  given  to<  every  body."     [Matde^  J.     To  make  the 

direction  in  this  case  right,  it  is  surely  necessary  that 

prior  publication  should  be  a  defence.]     The  learned 

baron  evidently  intended  to  act  upon  the  decision  cf 

this  court  in  Stead  v.  Williams.    The  defendant  having 

a  clear  right  to  the  verdict  upon  not  guilty,  the  court 

mrill  not  grant  a  new  trial,  merely  because,  in  disposing 

of  the  other  issues,  the  judge  durected  the  jury  to  find 

lor  him  on  the^M  issue  instead  of  the  second. 

Siee,  Seijt.,  E.  James^  Webster^  and  Hiirst,  in  support 
pf  the  rule.  The  making  of  wood  pavement  of  blocks 
of  any  form,  provided  they  are  of  equal  dimensions,  and 
made  to  fit  together  and  support  each  other,  and  pro- 
vided the  grain  or  fibre  of  the  wood  is  vertical, — not 
vertical  in  the  strict  sense  of  the  term,  but  as  contra- 
distinguished  from  horizontal  or  transverse,  —  is  an 
infringement  of  the  plaintiff's  patent.  [^Matde^  J.  A 
slight  and  colourable  deviation  from  the  vertical  line, 
woold,  probably,  be  within  your  description.  But  the 
question  is,  whether  blocks  with  the  grain  or  fibre  in- 
clined in  a  substantial  degree,  can  be  said  to  be  vertical 
within  the  prohibition  of  the  patent.]  ISpecifications 
are  to  be  read  in  a  spirit  of  fairness  and  candour,  and 
not  witli  a  predisposition  to  pick  holes  in  them :  per 
Parke^  B.,  and  Alderson^  B.,  in  Russell  v.  Ccndey  (b); 
HdlsoH  V.  Harford^  (c)  So  construing  this  specifica- 
tion^  the  proper  question  to  be  submitted  to  the  jury, 

(a)  Dr.  Brewstej^B  Kaleido-  (c)  SSf.SflF.  806.,  1  JFdh- 

Mope.  '  tier  9  Patent  Caset,  33}.   And 

(6)  1  WeMers  Patent  Casein  see  M'Alpiney.  MangnaU,  ant^, 

47a  Vol.  III.  p.  496. 
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1847.  upon  the  first  issue  Was,  whether  the  ckfendttit  had  or 
had  not,  under  cdour  of  a  speoiotta  variatbn  in  the 
form  of  the  block,  substantially  .iofiriDged. the  pbdoliff'ft 
AMoaasoN.  patent;  as  was  done  by  lindalf  CL  «U  in  Wulim  t; 
Potter  (a),  by  Cresffoaett^  J^  in  WUbkm  w.  BmimaH  {b), 
and  by  Aldenon^  B^  in  Morgan  y^  iSan— f  tt  (g)  Z»- 
i2a^  a  J^  in  fToAm  v«  i%^to>  told  the  jdrjf^  that, 
^  Where  a  party  has  obtained  a  patent  for  m  nem  mmth 
tion,  or  a  discovery  be  has  made  by  hia  own  ingemutfi 
it  is  not  in  the  power  of  any  other  person,  simply  by 
varying  in  form,  or  ih  immaterial .  ctrcuniatanee%  the 
nature  or  subject-matter  of  that  discovery,  to  obtaia 
either  a  patent  for  it  himself  or  to  use  it  without  the 
leave  of  the  patentee ;  because  that  would  be,  in  effixt, 
and  in  substance,  an  invasion  of  the  right;  and  there- 
fore^ what  you  have  to  look  at  upon  the  present  occationi 
is,  not  simply  whether,  in  form  or  in  ctrcumstanoea  that 
may  be  more  or  less  immaterial,  that  which  has  beea 
done  by  the  defendants  varies  from  the  spedficatioa  of 
the  plaintifiPs  patent,  but  to  see  whether  in  reality,  ia 
substance,  and  in  effect,  the  defendants  have  availed 
themselves  of  the  plaintiff's  invention,  in  order  to  nukt 
that  fabric,  or  to  make  that  article^  whidi  they  have 
sold  in  the  way  of  their  trade, -^whether,  in  order  to 
make  that,  they  have  availed  themselves  of  the  inwition 
of  the  plaintiff."  CressweU^  J.,  uses  similar  Jangoi^ 
in  IVaUon  v.  Bateman.  And  Aldersan^  B.,  in  Morgn 
V.  Seaward^  says:  '^  The  question  (as  to  infringeoieat) 
would  be,  simply,  whether  the  defendants'  machine  «as 
only  colourably  different,  that  is,  whether  it  diflbcd 
merely  in  the  substitution  of  what  are  oalled  mediaoiod 
equivalents,  for  the  contrivances  which  acre  resorted  to 

(a)  1  Webster  9  Patent  dues,         (c)  1  We^^erg  Futmd  Om 
5S6.  171. 

(6)  1  Webeter'i  Patent  Caeetf 
61 6.     . 
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by  the  patentee.    I  think,  when  you  are  told  what  the         1847. 

invention  of  the  plaintiffs  really  is,  and  what  the  machine  • 

of  the  defendants  really  is,  yon  will  see  that  those  dif*        ^vma9 

ferenoes  which  Mr.  Donkin  and  others  point  oat  as     AtfDinsoM^ 

agisting  between  the  one  nuushine  and  the  other,  are, 

in  truth,  differences  which  do  not  affect  the  principle 

of  .the  invention.    Therefore,  the  two   machines  are 

alike  in  principle,  one  man  was  the  first  inventor  of 

the  principle,  and  the  other  has  adopted  it;  and,  though 

he  may  have  carried  it  into  effect  by  substituting  one 

mechanical  equivalent  for  another,  still  you  are  to  look 

to  the  substance,  and  not  to  the  mere  form,  and,  if  it 

ia  in  substance  an  infringement,  you  ought  to  find  that 

it  is  so." 

As  to  the  fifth  issue,  there  was  a  clear  and  manifest  As  to  the 
misdirection.  This  court  did  not,  in  Siead  v.  WilUams,  ^^  ""^ 
nfiect  to  lay  down  any  distinct  rule  as  to  what  consti* 
tates  a  thing  part  of  the  general  stock  of  public  in* 
formation,  but  treated  it  as  a  question  to  be  left  to  the 
juvy  in  each  case.  IMtmle,  J.  Nobody  contended,  in 
that  case,  that  the  fact  of  publication  had  any  operation 
except  upon  the  issue  as  to  the  patentee  being  the  true 
and  first  inventor.  Here,  the  fifth  plea  is  founded,  not 
upon  any  particular  branch  of  the  patent,  but  upon  the 
general  law.  I  think  the  jury  ought  to  have  been  di- 
•  reefed  to  find  for  the  defendant  upon  the  second,  in- 
stead of  the  fifth,  issue.]  In  Huddari  v.  Grimshaw  (a). 
Lord  EUenborough  says :  <*  If,  prior  to  the  time  of  the 
•obtaining  a  patent,  any  part  of  that  which  is  of  the 
aobstance  of  the  invention,  has  been  communicated  to 
the  public  in  the  shape  of  a  specification  of  any  other 
patent,  or  is  a  part  of  the  service  [science?]  of  the 
country,  so  as  to  be  a  known  thing,  in  that  case  he  (the 
inventor)  cannot  claim  the  benefit  of  his  patent."    That 

(a)  Dav.PaLCa9.  265.,  1  W^ter^i  PatetU  Ouw,  85. 
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evideutly  points,  not  to  a  mere  publication  in  a  book, 
but  to  an  actual  user.  The  language  of  Lord  IJflid^ 
htarst^  C,  and  Lord  Brougham^  in  the  case  of  TheHaiadi3l 
Company  v.  Neilson  (a),  is  to  the  same  effect^ — specially 
excepting  a  case  like  the  present,  where  the  puUic  had 
acquired  nothings 

GiT.  oAk  mft. 


As  to  the 
first  issae. 


W1LDB9  C.  J.,  now  delivered  the  judgment  of  the 
court. 

This  was  an  action  on  the  case  for  an  infiringement 
of  a  patent  for  wooden  pavement*  The  defendant 
pleaded  several  pleas,  of  which  it  is  necessary  to  men- 
tion only  the  first,  which  was  not  guilty, — the  second, 
which  denied  that  the  plaintiff  was  the  true  and  first 
inventor, — and  the  fifth,  which  stated,  that»  before  the 
letters-patent,  the  invention  had  been  and  was  wboUy 
and  in  part  publicly  and  g^nerMy  knownj  used^  practised^ 
and  published  in  Etigland. 

The  cause  was  tried  before  Parke^  B^  at  the  bst 
summer  assizes  for  the  county  of  Siarey^  when  a  verdict 
was  found  for  the  defendant  on  the  first  and  fifth  plea% 
and  for  the  plaintiff  on  the  second ;  and,  a  rule  nisi 
having  been  granted  for  a  new  trial,  on  the  ground  of 
misdirection,  the  case  was  argued  during  the  last  term. 

The  directions  complained  of  were,  as  to  the  issues 
on  the  first  and  fifth  pleas. 

On  the  first,  the  direction  was,  in  effect,  that  there 
was  no  evidence  of  infringement,  unless  the  jury  tfaoogbt 
that  there  had  been  a  fraudulent  evasion,— -of  which 
the  learned  judge  said  he  saw  no  satisfactory  evidence: 
but  he  left  that  question  to  the  jury.  The  jury  thought 
there  had  been  no  fraudulent  evasion ;  and  they  fouMl 
for  the  defendant,  under  the  direction  of  the  judge,  that 
there  was  no  other  evidence  of  infringement. 

(a)  1  WeMer't  Patent  Caeee,  67$. 
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Upon  a  careful  consideration  of  the  evidence,  we        1847* 
are  oF  opinion  that  there  was  no  evidence  to  justify  a 
jury  in  finding  that  there  had  been  an  inrringement ;  that 
is,  a  substantial  resemblance  to  the  plaintiff's  invention,    AiiDXBsoir. 
in  particulars  to  which  his  exclusive  right  extended.^ 

We  thinks  that,  upon  the  true  construction  oF  the 
patent  and  specification,  it  is  no  invasion  of  the  right 
of  the  plaintiff,  to  pave  with  wood,  or  to  pave  with 
wooden  blocks  of  equal  dimensions.  Indeed,  on  the 
argument,  it  was  not  contended  that  the  patentee  had 
an  exclusive  right  to  aU  modes  of  paving  with  wood, 
or  with  wooden  blocks  of  equal  dimensions.  But  it 
was  insisted  that  the  mode  of  paving  adopted  by  the 
defendant,  though  with  blocks  whose  grain  was  con* 
siderably  inclined  to  the  vertical  line,  was,  substantially, 
the  same  as  the  plaintiff's  invention,  —  which  requires 
that  the  blocks  should  be  placed  ^*  with  the  grain  of 
tbe  w<x>d  in  a  vertical  position."  And  we  think  it  must 
be  conceded,  that,  if  the  two  modes  of  paving  had  been 
anbstantially  the  same,  but  a  slight  and  immaterial  in- 
clination bad  been  given  to  the  grain  by  the  defendant, 
— -  either  in  order  to  make  a  colourable  difference  be- 
tween  his  pavement  and  the  plaintiff^  or  for  any  other 
purpose^  —  it  would  have  been  an  invasion  of  the 
patent.  But  we  think  the  evidence  does  not  shew  such 
substantial  identity,  but  a  substantial  difference;  and 
that,  if  the  question  had  been  left  to  tbe  jury,  and 
they  had  found  for  the  plaintiff,  the  verdict  ought  to 
have  been  set  aside,  as  a  verdict  against  evidence. 

The  question  of  fraud,  which  was  the  only  one  lefl 
to  the  jury  on  this  plea,  appears  to  have  been  left  in 
consequence  of  the  plaintiff's  insisting,  at  the  trial,  that 
there  was  a  fraudulent  intention  to  evade  the  prohibi- 
tion of  the  letters-patent.  It  appears  to  us,  that  the 
intention  was  immaterial ;  and  that,  even  if  the  jury 
had  found  fraud,  the  verdict  ought  to  have  been  for  the 
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such  jntrnfion;  and  tke  other  i in neMlew i ■  of  tk 
caie  were  not  encli  ee  Id  dw«r  SI  infiriii^i  imiH ;  mthit 
there  wee  no  drciikin  as  to  whiA  the  cflbct  of  sock 
ioteDtioa  would  be»  Aad  we  think  k  dear  that  tk 
action  i$  maintainable  in  rfipfct  of  what  the  dnhriffitf 
ifixx^  not  of  what  he  Mtfeadk. 
As  to  the  As  to  the  iasoe  on  the  fiffli  plea,  the  directioa  Wi 

flmiiMie.       that  the  verdict  shooU  be  far  the  defendant,  if  the  ia- 

▼ention  was  immn  amd  pMiAed  before  the  patea^ 
thoagh  noimeiL  But  this  plea,  —  which  is  th^saaiev 
the  sixth  in  Steady.  WiiUamSf — is  sahstantiaUy  a pki 
of  public  user,  which  is  a  good  plea  under  the  statate  J 
Jamesj  and  would  not  be  a  good  plea  without  the  afc^ 
ment  of  mar:  for,  although,  in  Stead  v.  WiUiamSt  pnd 
of  publication  was  held  to  shew  that  the  plaintiff  as 
not  the  true  and  first  inrentor,  and  to  sustain  a  phi 
that  he  was  not  such  true  and  first  inventor,  the  fJ^ 
lication  giren  in  eridence  there  was,  in  fact,  a  pahE» 
tion  by  another  person  long  before  the  plaintiff  U 
iftoentedf^^  who  was,  therefore,  not  the  first 
on  the  principle  that  ^the  first  person  who 
invention  to  the  public^  is  considered  as  the  mnsttm^H 
Yet  it  does  not  follow,  that  a  plea  only  stating 


(o)  IS  M.  8^  W.  59s.  (b)  ,Per  Loid 
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inveDtion  was  known  and  published^  in  the  terms  of  ibis  1847. 
plea,  not  mentioning  usir^  would  be  a  good  plea.^  Jf  Mich 
a  plea  stated  that  the  knowledge  and  publieatbn  were 
btfare  the  plaintiff^  invented^  it  might  be  an  argumentar  Audbbsok* 
tive  denial  of  the  plaintiff's  being  the  fint  inventor :  /but, 
as  it  only  states,  that  the  knowledge  wApiddkation  were 
before  the.  ktten-patentf  it  is  no  denial  at. all  of  die 
plaintiff's  being  the  first  inventor,  which  i&  alleged  in 
the  declaration,  und  is  not  denied  by  tfab  .plea;^  and,  as 
snch  knowledge  and  publication,  — i.  ^.,  a  knowledge  and 
pal^licatioQ'  4^^  the  plaitUiff^s  invention, — we  think, 
would  not  avoid  a  patent  granted  to  the  true  and  first 
inventor,  who,  having  invented,  had  obtained  his  j^atent 
before  his  invention  was  used,  the  fifth  plea,  is  not  a 
doable  plea,  but  is  a  plea  which  sets  up  the  single  de- 
fence of  user,  of  which  user  there  was  no  evidence;  so  that 
the  proper  direction  to  be  given  was,  that  the  verdict 
should  be  for  the  plaintiff,  instead  of  the  contrary  direc- 
Uon,  which  was  given  by  Parke,  B. 

Cresswell,  J.,  in  Stead  v.  Williams,  understood  this 
plea  in  the  above  sense,  and  left  to  the  jury,  on  a  plea  like 
this,  the  question  of  user  only ;  which  direction  of  Cress^' 
well,  J.,  was  clearly  wrong,  if  the  evidence  of  publica- 
tion, without  user,  would  sustain  the  plea :  and  no  ob- 
jection was  taken  to  this  direction. 

It  appears,  therefore,  that  the  proper  direction  was, 
that  the  verdict  should  be^r  the  plaintiff  on  the  ji^A 
plea,  inasmuch  as  there  was  no  evidence  of  user.  But, 
as  the  publication  given  in  evidence,  was  clearly  before 
the  plaintiff^s  invention,  it  sustained  the  second  plea, 
that  the  plaintiff  was  not  the  true  and  first  inventor : 
and  the  jury  ought  to  have  been  directed  to  find  for  the 
drfendani  on  the  second  plea,  in  the  event  on  which 
they  were  directed  to  find  for  him  on  the  fifth.  And,  as 
the  defendant  was  entitled  to  a  verdict  on  one  of  these 
two  pleas  (the  second  and  fifth),  and  as  he  has  had  a 
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Stead 


184>7.        verdict  on  the  general  issue,  which  we  think  was  pro- 
perly given,  we  do  not  think  there  should  be  a  new 
tphil,  unless  the  defendant  insist  on  retaining  his  verdict 
Akdbiwon.'    on  the  fifth  plea. 

We,  therefore,  discharge  the  rule^  on  the  defendant's 
consenting  that  the  verdict  shall  (if  the  phuniiff  think 
fit)  be  entered  for  the  defendant  on  the  second  plea, 
and  for  the  plaintiff  on  the  fifth.  But,  if  the  defendant 
refuse,  such  consent,  the  rule  must  be  made  absolute. 


Rule  accordinglj.(a) 


(a)  The  defendant  consented 
to  the  verdict  being  entered  in 
the  manner  suggested ;  but  the 


plaintiff  declined  to  have  it » 
entered;  and  therpfoie  the  m* 
diet  stood. 
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Valpt  and  Others,  Assignees  of  the  Estate  and 
Effects  of  Edward  Brown,  a  Bankrupt,  v. 
Gibson  and  Another. 


Juiy  3. 


TROVER,  by  the  plaintiiTs,  as  assignees  of  Edward  a.,  a  mer- 
Brawns  a  bankrupt     The  first  count  alleged  a  ^^.""^  *^  ^«^- 
possession  by  Brown^  and  a  conversion  before  the  bank-  bought 
ruptcy.    The  second  count,  a  possession  by  the  plaintifTi  goods  of  B. 
as  assignees,  and  a  conversion  after  the  bankruptcy.  .  ?•>  ^™* 

The  defendants  pleaded, — first,  not  guilly, — ^secondly,  agents  at 
to  the  first  count,  a  denial  of  BrawrCs  possession, —  MwnchMter 
thirdly  to  the  second  count,  a  denial  of  the  possession  ^^  ^^^  go\h 
of  the  plaintiffs  as  assignees.     Issue  thereon.  of  March, 

At  the  trial  before  CresswelL  J.,  at  the  Liverpool  sum-       j '  ^  ^ 

'     '  ^     ^    ^        goods  were, 

iner  assizes  1 846,  a  verdict  was  found  for  the  plaintiffs,  by  A*% direc- 
damages  773/.  195.,  subject  to  the  following  case : —        tion,  sent  to 
The  plaintiffs  are  the  assignees  of  Edward  Brown^  shipping-' 

agents  at 
Liverpool, 
employed  hy  A.  to  receive  and  forward  them  to  FalparaUo;  and^  on  the  same 
day,  J9.  &  Co.  wrote  to  L,  &  Co.,  advising  them  of  ^e  transmission  of  patterns, 
which  they  requested  them  to  ship  with  the  goods,  "  as  A.  might  direct  the 
same  to  he  shipped."  The  goods  were,  on  the  4th  of  Aprii,  shipped  hy  L,  &  Co. 
on  hoard  a  vessel  bound  for  Valparaiso^  and  were  afterwards  re-landed  by  onler 
of  a  member  of  the  house  at  Valparaiso,  to  which  they  were  consigned  by  A., 
and  sent  to  2? .  &  Co/s  house  at  Manchester,  for  the  purpose  of  being  re-packed 
in  smaller  cases.  The  price  of  the  goods  became  payable  on  the  26th  of  April, 
but  was  not  paid,  A.  having  in  the  mean  time  become  insolvent :  — 

Held,  that  the  property  and  possession  of  the  goods  had  vested  absolutely  in 
A.,  the  vendee,  before  diey  were  re-delivered  to  B.  &  Co.  at  Manchester  ;  and 
that,  by  such  re-delivery,  the  latter  acquired  no  new  rights  as  unpaid  vendors. 

Semble,  that  the  transitus  was  at  an  end  when  the  goods  reached  the  hands 
of  L,  &  Co. ;  but  that,  at  all  events,  the  right  of  B  &  Co.  to  intercept  the 
goods  was  gone,  when  A.  had  exercised  an  act  of  ownership  over  them,  by  re- 
landing  them,  and  sending  them  to  be  re-packed. 

A  contract  of  sale  may  be  complete  and  binding,  though  silent  as  to  the  price 
(such  silence  being  equivalent  to  a  stipulation  for  a  reasonable  price),  and  as  to 
tht  time  and  mode  of  payment. 
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against  whom  2i  Jiat  issued  on  the  7tli  of  May^  1844, 
upon  an  act  of  bankruptcy  committed  the  day  before; 
under  which  fat  the  plaintiflb  were  appointed  hb 
assignees. 

'  Bratm  had  been  a  general  merchant  at  BinuMgfmiu 
The  defendants  were  general  commissioo-ageniSf  having 
offices  at  Manchester  and  Leedsj  and  trading  under  die 
firm  of  Gibson^  Ord^  &  G>.  The  action  was  broogfat 
to  recover  the  value  of  four  parcels  of  goods  under  the 
following  circumstances :  — 

On  the  12th  of  March,  1844,  Brown  wrote  the  fol- 
lowing letter  to. the  defendants'  Leeds  house:— ^ 

'<  Messrs.  Gibson^  Ord^  8t  Co. 

^  Gentlemen, — My  brother  William  (who  is  in  Hagan^ 
Hall,  &  G>/s  house)  accidentally  mentioned  your  name 
to  me  the  other  day.  On  these  very  slight  grounds^  I 
address  you»  I  am  now  shipping  heavily  to  the  Bnadb: 
and  Messrs.  Miller^  Mackay^  &  Co.  are  anxious  I 
should  send  oat  some  woollen  doths.  Mr.  Afjffisr  will 
accompany  me  to  Leeds  in  a  few  days;  but  I  am  amdoos 
to  have  tome  information  in  the  interim,  whereby  to 
regulate  my  proceedings.  In  Manchester^  the  fumbhers 
draw  upon  me  at  two  months  from  date  of  invoice:  and 
I  should  wish .  this  mode,  if  possible,  adopted  in  Leeds. 
May  I,  therefore,  venture  to  ask  if  I  may  avail  myself 
of  your  services  as  agents  in  Leeds  ?  Mr.  Miller  will 
himself  select  such  goods  as  he  may  want;  but  he  would 
be  equally  ignorant  with  myself  of  the  proper  quarters 
in  which  to  apply.  (Signed)        ^<  E.  BranC 

On  the  16th  of  March,  Broom  wrote  the  followiif 
letter  to  the  same :  — 

«'  Birmingham,  16th  March,  1844. 

<*  Gentlemen, — ^^I  have  as  yet  no  communication  froo 

your  Manchester  friends.  In  the  mean  time,  I  am  anxious 
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yoM  should  push  forwiird  the  inclosed,  which  lui^  inched        1847. 
me  as  an  order;  and  I  need  not  add  that  it  must  be       • 
done  on  the  lowest  possible  terms.    The  goods  are  for  ^ 

the  Valparaiso  market;  and  I  trust  the  transaction  may  Gibson. 
lead  to  others  of  a  more  important  character.  I  copy 
^  order  as  received »  and  I  doubt  not  you  will  fully 
underatand  it.  This  has  been  delayed  some  little  time ; 
andf  if  possible,  I  should  be  glad  to  have  the  goods  in 
Ldvtrpocl  in  the  course  of  next  week,  as  they  would 
then  accompany  other  matters  for  the  same  destination, 
and  for  the  same  party.  Mr.  Miller  will  select  for  me 
for  my  own  shipments ;  but  in  this  matter  I  am  sure  I 
may  rely  on  your  placing  me  on  the  lowest  possible 
terms,  as  I  can  only  charge  a  very  trifling  commission. 

(Signed)         "  E.  Bn/m." 
**  P.  S.  Do  say  if  you  understand  the  order  as  copied 
from  the  original,  and  when  I  may  have  it.     I  wiU  then 
send  mark  and  consignment."     [Here  followed  an  enu« 
meration  of  the  goods — 12  pieces  or  ends  of  cloth.] 

On  the  20th  of  March,  Brawn  wrote  the  following 
latter  to  the  same :  — • 

^^  Birmingham,  March  20th,  1844. 

**  Gentlemen,  —  I  have  your  esteemed  favour  of 
yesterday's  date,  referring  to  the  Valparaiso  order.  My 
information  is  but  slight;  and,  if  any  error  be  made,  it 
will  entirely  rest  with  my  correspondent.  I  have  no 
interest  in  the  matter :  and,  though  anxious  to  be  right, 
I  shall  npt  blame  myself  if  wrong.  The  only  additional 
information  I  can  give  you  is  the  following  quotation, 
in  allusion  to  the  superfine  —  *  Let  these  be  good,  and 
B$^  Q  6,  in  bond.' 

^  The  present  I  wish  you  to  understand  a  positive 
order.  If  I  do  not  execute  it,  another  will:  and  you 
must,  therefore,  do  that  which  you  conceive  to  be  right, 
and  I  shall    be  satisfied.     I  shall   get  a   very   trifling 
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vaamL  Ir:  bat^  ai  it  finrmed  pKtofakHge 
(wrior  liir  fiMiiwie,  I  ooBld  not  refiae.  For  tfe  iitsc^ 
JOL  anmuBL  pattenw  amt  pncc&  1  aai  ai|i|Mg 
beaniv^  cfais  iwuLk,.  finr  the  sme  party,  froai  Uoofod; 
joii  che  <ndi9r  ius  been  »  lan^  deli^cd  dHt  I  woaU 
€«dndir  diUB:  or  tspo  impuuble  YarieCie%  ao  as  to  kaic  k 
dusTKiathecBiimeaf  the  ipoek;  aay,  by  Safardhy  iMra- 
m^  lavnics  tn  ous^  without  fiuU  by  Iridmfs  poiL  I 
iMooid  HOC  preaa  voa  in  the  miitter,  but  thai  I  fed 
wnjfmok  da^  ipfaoie  order  should  be  in  one  vcaael;  audi 
U  jott  £0K  aadce  a  puafa^  and  obligse  warn,  io  dio^  I  sboaU 
&  ic  ft  liigTr,  Oil  diia  point;  I  shall  not  say  aiore 
dmc  it  ia  iuipuctant  I  should  have  the  invoice  oo 

•*3iarfc<g.    C  4.  fiirwavded  to 

*  Laek^  BarrisMj  k  Col,  Livtrpool. 
*^  Bf  nEwsf • 

'^  I  have  a  ktfier  ihu  aioniing  from  Mr.  MiOer^  who 
wofdd  leave  Uoerpoal  tn^y.  I  shall  hope  to  hare 
csriy  addict  of  Mr.  JiiSn^s  proceedings,  and  the  pro- 
bable amoost  of  ha  selcctioos. 

(Signed)         «  £.  5mcff." 

On  the  SSrd  of  Mardk,  Bmxu  also  vrrote  to  the 
deiendants  a  IcCter,   from  which   the   following  is  an 


**  In  the  Valparaiso  order,  I  am  paid  cash  one  month 
from  date  of  invoice.  I  will  pay  you  cash  at  that  time^ 
taking  the  usual  discount  I  hope  you  will  not  press 
the  point  of  my  drawing  on  Miller^  Mackay^  &  COi,  to 
your  order.  I  would  much  rather,  at  a  personal  ioooo* 
venieoce,  pay  cash.  Indeed,  I  should  at  all  times  prefer 
the  latter  mode  to  that  of  accepting  the  bills,  ifyoo  will 
arrange  to  take  it  at  two  months  from  date  of  invoice. 
Thb  gives  me  ample  and  sufficient  time :  and  I  aai  tk 


i 


10  VICTORIA. 


841 


more  anxious  to  have  that  mode  agreed  to  by  you, 
because  Hegan^  HaUj  &  Co.  are  now  pressing  to  send 
out  a  shipment  of  your  goods  to  Oiina  ;  and  Mr.  Hag^ 
man  asserts,  that  you  are  better  able  to'  assort  for  this 
market  than  any  other  house,  and  even  goes  the  length 
of  saying  that  you  have  a  reputation  on  the  other  side. 
If  you  insist  upon  it,  I  will  say  a  shorter  date;  but  I  do 
think  that  two  months,  for  shipment  to  such  distant 
markets,  is  as  little  indulgence  as  I  ought  to  have.  I 
should  be  most  happy  to  see  any  member  of  your  firm 
in  Birmingham^  and  to  give  any  further  explanation 
which  may  be  deemed  necessary.  I  will  only  add,  that, 
if  the  proceedings  of  the  Sydney  house  could,  in  any  way, 
affect  me  but  for  good,  I  should  think  it  dbhonest  to 
use  you  as  I  am  doing. 

••  If  you  can  possibly,  let  me  have  the  V.  {Valparaiso] 
invoice  by  Mondai/s  post,  and  forward  the  goods  on 
that  day,  to  Leech^  Harrison^  &  Co.  If  I  can  make 
terms  with  Hegan^  Hall,  &  Co.,  I  will  ship  from  1500/. 
to  2000/.  by  William. 

(Signed)        ^' E.  Bfmtfi.** 

On  the  25th  of  March,  the  defendants'  Ijeeds  house 
wrote  the  following  letter  to  Broton :  — 

*^  Leeds,  25th  March,  1844. 
^*  We  have  your  favour  of  the  23rd,  and  respecting 
its  contents,  you  will  hear  from  our  Manchester  house. 
The  goods  for  Valparaiso  we  are  taking  up,  and  have 
tried  to  have  the  invoice  by  this  post,  but  could  not 
manage  it.  The  goods  will  go  forward,  as  directed,  to* 
morrow  evening,  and  be  in  Liverpool  by  noon  on  Wed- 
Tiesday.  The  invoice  we  intend  to  send  by  first  post  in 
the  morning. 

(Signed)        «•  Gibson,  Ord,  &  Co." 

^  On  the  same  day,  the  same  house  addressed  the 
ibllowing  letter  to  Brown :  — 
TOL.  1?. -^«  B*  SI 
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Gibson. 


<'  Leedsj  March  25ikj  1844. 

^^  Since  closing  our  letter  we  have  been  able  to  com- 
plete the  invoice,  which  we  now  inclose.  The  tenns 
are  left  to  your  final  arrangement  with  our  friends  m 
Manchester  g  but,  for  your  guidance,  the  invoice  is  sub- 
ject to  \  discount,  or  approved  bill  at  three  moDths. 
The  goodis  will  go  forward  to-morrow  evening;  andt 
set  of  cards  will  be  sent  along  with  the  goods ;  and 
we  are  preparing  a  duplicate  set  for  yoor  own  reference 
patterns. 

*^The  testimony  borne  by  your  friends,  Messrs. 
Hegofif  Hallf  &  Co.,  to  the  position  our  house  bas 
attained  in  the  China  trade,  is  fully  supported  by  bets: 
for,  we  are  more  largely  engaged  in  putting  up  goods 
for  that  market  than  any  other  house  in  this  coootiy; 
and  goods  with  our  marks  upon  them,  bring  a  higher 
price  in  the  China  market  than  any  other. 

«  We  shall  be  glad  to  learn  that  terms  have  been 
arranged  to  mutual  satisfaction ;  for,  we  believe,  tbit, 
under  your  brother  WillianCs  superintendence,  yoo  will 
be  able  to  carry  on  a  lucrative  trade  to  the  east 

(Signed)         "  Gibson,  Ord,  &  Ca" 

The  following  is  a  copy  of  the  invoice,  inclosed  is 
that  letter: — 

«  Leeds,  25th  March,  1844w 
*<  E.  Brcwn,  Esq.,  Oakfield, 

/v  "  To  Gibson,  Ord,  &  Co. 

1  60  in.  superlative  cloth  36  in.  37  in. 
Eng.  Black     9088...34}...3d} 

91. ..28  ...27| 
9092...26J...25.1 
„  93...26J...26  ...164}  d  15/6 ...197  W  7 

„  94...28i...27j 

„  95...26  ...25J...     53  i)  16/  ...  4«   «  ^ 

Carried  forwaid  jfl70  1  < 


Dark  Blue 
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Brought  forward    jfl70    1  7  1847. 

1  Dahlia     -    9096...23  ...22J   ...  S)  14/6...16  2  7  ^^__ 

1     „  97...25i...24i    ...  a  15/6...19  3  7  __ 

1  Dark  Green    98...24  ...23J  Valpy 

i     „  „    9099...25i...24j47}...S)  16/  ...38  4  0      73  10  2  «. 


2  243  11  9 

Measure  5Voo      12    3  7 

241    8  3 

nUots,  shields,  &c.  1/6...18/    Tin  and  wood  case  26/      2    4  0 

^33  12  3 


The  invoice  then  stated  three  other  similar  parcels, 
f  twelve  ends  each,  of  cloth,  shewing  an  aggregate 
mount  of  774*/.  05.  Sd.  To  which  is  added,  commis- 
icm  l^per  cent.j  91.  lSs.6d.;  making  a  total  of  783/. 
Ss.  9d. ;  concluding,  "  Per  Pickford  &  Co.,  To  Leech ^ 
larrisonj  &  Co.,  Liverpool.^* 

The  goods  in  question  were  selected  by  the  defend- 
als,  and  packed  in  four  cases,  and  marked  conformably 
>  Braucn^s  letter  of  the  20th  March,  and  were,  on  the 
6th,  addressed  and  forwarded  by  railway  by  them  to 
fessrs.  Leechj  Harrison^  &  Co.,  Liverpool,  to  whom 
le  defendants  on  tlie  same  day  sent  the  following 
itter :  — 

**  We  have  forwarded  a  parcel  to  your  address,  per 
Hckfbrd  &  Co.,  carriers,  which  contains  the  pattern 
irds  of  four  cases  sent  by  them  this  evening,  marked  (^ 

to  4.,  for  shipment  to  Valparaiso.  You  will  please  see 
lat  the  same  is  put  on  board  with  the  goods,  and  pro- 
erly  directed  as  Mr.  Brown  of  Birmingham  may  direct 
'}€  same  to  be  shipped.  The  cases  are  to  be  delivered 
longside  the   ship  at   l/lO  per  cent.,  without  further 

[large. 

(Signed)         «  Gibson,  Ord,  &  Co." 

••  Weight  of  the  four  cases,  17  cwt.  1  qr." 

Zjtech,  Harrison,  &  Co.  were  shipping-agents  nt  Liver  - 
oolj  and  were  employed  by  Bronmi  to  receive  and  for- 
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ward  ihe  goods  to  Valparaiso ;  and  they  received  them 
for  that  purpose  on  the  said  26th  of  March. 

On  the  4t]i  of  Aprily  Leech^  Harrison^  &  Ca  loaded 
the  goods  on  board  the  Kestrel^  a  vessel  bound  for  Vd* 
paraisOf  giving,  at  the  same  time,  the  following  letter  to 
the  shipowners :  — 

^^  Messrs.  F.  4*  J.  Brocklebatik. 
^^  We  have  ^  1  @  4  cases  on  board  the  Kestrd; 
and,  as  it  is  likely  they  will  have  to  be  re-landed,  we 
shall  feel  obliged  by  your  giving  proper  directions  to 
have  them  kept  at  hand  until  we  receive  an  answer 
from  our  correspondents. 

(Signed)     «  Leech,  Harrison,  &  Co." 

The  goods  were  not  entered  or  passed  at  the  Cos- 
tom-House,  as  necessary  on  all  shipments  for  foreign 
countries. 

On  the  8th  of  April,  Brown  wrote  to  the  defendants' 
Manchester  house,  as  follows  :  -* 

^^  Messrs.  Gibson,  Ord,  &  Co. 

*^  I  have  been  absent  from  this  place  for  some  dajs» 
which  will,  I  trust,  account  for  my  apparent  n^lectof 
your  last  communication.  I  could  not,  for  a  momeotf 
ask  you  to  incur  any  risk,  or  deviate  from  any  ests- 
blished  rule,  in  my  behalf.  Although  we  have  beeo  for 
years  a  commission  house,  and  in  every  instance  paid 
by  three  months'  acceptances,  I  will  not  ask  tbessine 
indulgence.  I  will  pay  cash,  and  in  one  or  twodijs 
before  or  after  invoice.  My  motive  in  asking  for  a  (t9 
days  after  invoice,  is,  the  very  simple  fact,  that,  in  cases 
where  Miller,  Mackay,  Hegan,  Hall,  and  others  sekct 
for  me,  I  cannot  know  precisely  the  amount  requiie^lt 
and,  if  exceeding  my  limit,  I  might  fairly  expect  a  fe* 
days'  breathing  time,  wherein  to  supply  the  excess 

**  I  am,  however^  in  this  instance,  quite  willing  ^^ 
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provide  the  funds  wherewith  you  shall  make  the  pur-        1847. 
chase,  and  this  will  be  convenient  about  the  commence*  ■ 

ment  of  May :  and  I  need  not  add  that  you  will  not       "alfv 
exceed  the  amount  remitted.    This  appears  to  me  a       GiBscnr. 
novel  mode  of  proceeding ;  but,  for  the  present,  I  will 
accede  to  it,  under  the  belief  that  it  is  a  very  common 
practice  with  Leeds  houses. 

**  I  beg  you  will  not  for  a  moment  suppose  that  I 
consider  your  precautions  as  improper  or  uncalled  for. 
Nay,  the  position  of  the  house  in  Sydney  would,  to 
parties  igtiorant  of  our  position,  be  a  sufficient  justifi- 
cation for  any  degree  of  doubt. 

(Signed)     «  ^^  Edward  Brctam.^* 

To  this  the  defendants,  on  the  lOth,  replied  as  fol« 
lows:— 

"  Manchester^  10th  Apilj  1844. 
^*  We  have  to  acknowledge  the  receipt  of  your  favour 
of  the  8th.  Your  proposal  to  furnish  cash  in  the  early 
part  of  Mayy  for  your  order  in  course  of  execution, 
cannot  but  be  satisfactory.  But,  should  the  amount  of 
the  Valparaiso  invoice  be  paid  prior  to  that  time,  we 
shall  have  no  objection  to  give  you  one  month  from  the 
date  of  invoice  on  the  goods  for  Rio^  and  so  continue, 
if  agreeable  to  you,  to  carry  on  our  transactions. 

(Signed)     «  Gibson,  Old,  &  Co.'' 

Whilst  the  goods  remained  on  board  the  Kestrel, 
Mr.  Alison,  a  member  of  the  firm  of  Alison,  Cumberlegc, 
&  Co.,  having  houses  at  London  and  Valparaiso,  came 
down  to  Liverpool,  and,  seeing  the  goods,  ordered  them 
to  be  re-landed,  for  the  purpose  of  having  them  re- 
packed in  eight  cases,  instead  of  four.  Leech,  Har* 
ruon,  &  Co.  accordingly  re-landed  them,  and,  on  the 
12th  of  Aprilf  sent  the  goods  to  the  defendants'  Mati^ 

Si  S 
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184>7«        Chester  house;  and,  on  the  same  day,  sent  to  ^rovntlie 
following  letter :  — 

'' Liverpool,  12th  Aprils  1844, 
<<  We  duly  received  your  favour  of  the  ist  instant, 
but  too  late  for  us  to  ship  the  four  cases  ^  1.  @  4. 
by  the  Inca,  she  having  previously  sailed*  At  Messrs. 
Alison,  Cumberlege,  &  Co.'s  request,  we  have  now  sent 
them  to  Messrs.  Gibson,  Ord,  &  Co.  Manchester,  to  be 
re-packed,  of  which,  no  doubt,  they  have  informed  yoa; 
and  we  presume  you  will  give  the  necessary  instructioiis 
about  them,  as  we  do  not  write  to  Messrs.  Gibson,  Oriy 
&  -Co.  None  of  yoig:  other  goods  have  yet  come. 
We  propose  to  ship  them  on  arrival  by  the  Robert 
Whiteway,  to  sail  at  the  beginning  of  next  month. 

(Signed)     '' Leech,  Harrison,  ii  Co.'' 

The  goods  arrived  at  Manchester  on  the  same  da; ; 
and,  on  the  same  day,  the  defendants'  Mandteder 
house  wrote  to  Leech,  Harrison,  &  Co.  the  following 
letter: — 

^^  Manchester,  12th  April,  1844. 
^^  Four  cases  have  been  delivered  to  us  by  the  railwaj 
company,  marked  ^1^4.;  and,  on  inquiry,  we  find 
they  were  forwarded  by  you.  Will  you  be  good 
enough  to  say  what  we  are  to  do  with  them,  or  whether 
they  have  not  been  sent  to  us  in  error. 

(Signed)     "  Gibson,  Ord,  &  Ca" 

To  this  Messrs.  Leech,  Harrison,  &  Co.,  on  the  fol- 
lowing day,  replied  thus:  — 

"  Liverpool,  1 3th  April,  1844. 
"  Messrs.  Gibson,  Ord,  &  Co.  —  In  reply  to  joor 
favour  of  the   12th  instant,  we  forwarded  four  cases 
<5>  1  @  4.  to  you  by  order  of  Mr.  Edward  Brawit,  rf 


10  VICTORIA.  847 

Birmingham,  who,  no  doubt,  will  instruct  you  respect-         ]847. 
ing  them.  — - 

(Signed)    '' Leecky  Harrison,  k,  Co.""  ^alft 

On  the  1 5th,  Brown  wrote  to  the  defendants'  ifefaw-         '■**'• 
Chester  house  the  following  letter :  — 

<<  Birmingham,  April  15th,  1844. 
**  Messrs.  Gibson,  Ord,  &  Co.  —  Your  favour  of  the 
10th  came  duly  to  hand :  and  I  am  perfectly  satisfied 
with  your  proposal.  I  shall  remit  you  for  the  Fal^ 
paraiso  order  punctually  according  to  promise ;  but  I 
shall  be  glad  to  know  in  the  meantime  what  may  be  the 
probable  amount  of  that  selected  by  Mr.  Miller  for 
Rio.  I  have  requested  Leech^  Harrison,  &  Co.,  to 
return  you  the  four  packages,  in  order  that  they  may 
be  converted  into  eight,  retaining  the  proportions. 
Thus,  the  first  package  will  have  two  black,  two  dark 
blue,  one  dahlia,  one  green.  As  I  was  merely  a  go- 
between,  this  requirement  ought  to  have  been  furnished 
to  me  in  the  outset  I  blame  my  correspondents'  agents 
\n  LoTtdon  for  the  omission.  I  jiope,  however,  you  will 
charge  for  the  additional  trouble. 

(Signed)     *•  Edward  BrownJ^ 

To  this  letter,  the  defendants  replied  on  the  17th,  as 
follows : 

^^  Manchester,  17th  April,  1844. 
^^  Edward  Brown,  Esq.  —  We  are  in  receipt  of  your 
favour  of  the  1 5th,  and  are  pleased  to  find  our  pro- 
posal meets  your  approval.  The  amount  of  the  goods 
ordered  for  Rio  is  2000/.,  so  far  as  already  packed,  and, 
we  believe,  comprises  the  whole  of  your  order  through 
Mr.  Miller.  These  goods  are  ready  to  send  ofi*  at  any 
moment;  and,  as  we  know  it  is  important  that  no  delay 
should  take  place  in  their  shipment,  we  should  be 
pleased  if  you   could   make  some  arrangement  with 
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Messrs.  Miller^  Mackm/,  &  Ca»  by  which  they  might 
at  once  be  forwarded.  This  we  throw  out  as  a  sug- 
gestion for  your  consideration,  having  heard  from  our 
Leeds  friends  that  these  gentlemen  are  pressing  for  the 
goods,  fearing  that  they  may  arrive  too  late  for  the 
season.  The  four  cases  cloths  have  reached  us ;  and 
we  are  now  re*packing  them,  in  conformity  with  your 
wishes. 

(Signed)      "  Gibson,  Ordj  &  Co.* 

On  the  26th  of  Aprils  1844,  the  price  of  the  goods 
became  payable  to  the  defendants.  On  and  before  that 
day,  and  before  the  re-packing  of  the  goods^  Brow 
had  suspended  payment,  and  became  insolvent,  of  which 
the  defendants  then  heard. 

The  defendants  had  not  been  paid  the  price  of  the 
goods,  or  any  part  thereof,  nor  held,  or  ever  had,  any 
security  for  such  payment.  No  tender  had  ever  be^ 
made  of  the  price  of  the  goods,  or  any  part  thereof. 

The  goods  remained  in  possession  of  the  defend- 
ants until  and  on  the  10th  of  July^  1844,  when  a  suffi- 
cient demand  was  made  by  the  plaintiflTs,  as  assigneesi 
from  the  defendants,  who  refused  to  give  up  the  same; 
and  a  conversion  in  law  sufficient  for  the  purposes  of 
the  action,  was  admitted  to  have  taken  place. 

The  value  was  agreed  to  be  taken  at  773/.  \9s.  The 
defendants  contended  that  they  had  a  right  to  reuin 
the  goods  from  the  assignees  of  Brawn. 

The  question  for  the  opinion  of  the  court  is,  whedier 
the  defendants  had  a  right  to  retain  the  goods*  If  the 
court  shall  be  of  opinion  in  the  negative,  then  the  de« 
fendants  agree  that  judgment  shall  be  entered  upagaiost 
them  for  773/.  \9s.  damages:  and,  if  the  court  shaD 
-be  of  a  different  opinion,  the  plaintiffs  agree  that  i 
judgment  of  nonsuit  shall  be  entered  against  them,  or 
otherwise,  as  the  court  may  see  fit,  and  that  judgneot 
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shall  be  entered  accordingly;  —  the  court  to  be  at 
liberty  to  draw  any  inference  of  fact  from  the  circum* 
stances  stated,  which  a  jury  ought  to  draw. 

The  case  was  argued  in    Trinity  term  last,  before 
Wildcy  C.  J.,  and  Coltman^  Maule,  and  Cresswell^  JJ.  (a) 

Cdwling  (with  whom  was  Martin)^  for  the  plaintiffs. 
The  property  in  the  goods  in  question  passed  by  the 
sale,  to  Brown*  They  were  sold  on  credit,  and  deli« 
Yered  according  to  the  directions  given  by  Brown.  The 
iransitus  was  at  an  end  as  soon  as  the  goods  reached 
the  hands  of  Leech^  Harrison^  &  Co.,  the  agents  of 
Brawn.  The  fact  that  the  defendants  knew  the  goods 
were  intended  for  Valparaiso  makes  no  difference: 
for  the  purpose  of  selection,  It  was  necessary  they 
should  have  this  information.      Brown  might,  if  he 
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(a)  The  points  marked  for 
argument  were  as  follows :  — -> 

For  the  plaindfis,  —  *'that 
the  property  and  possession  of 
the  goods  having  vested  ahso- 
Intely  in  Braum,  the  defendants 
could  not  be  entitled  to  retain 
them  after  they  were  sent  back 
for  the  purpose  of  being  packed 
in  eight  cases  ;  there  being  no 
stoppage  in  transitu  made  by 
the  defendants^  and  they  having 
no  right  to  make  such  stoppage ; 
and  the  defendants  neither 
having  any  lien  after  deUvery 
by  them  under  the  circum- 
stanoea  stated,  nor  such  lien'  (if 
any)  revesting  after  receiving 
the  goods  again  in  manner 
stated." 

For  the  defendants — **  that 
the  right  of  property  never 
paaed  from  them ;  that  the 
vendee,  by  his  agent,  having 
exercised  his  right,  after  seeing 
the  goods,   to  reject  them  in 


their  then  state^  and  sent  them 

back  to  the  vendors,  there  had 

been  neither  delivery  nor  ac« 

ceptance  ;  that  the  goods  were 

in    transit  when    the    vendee 

stopped  payment ;    that    Fal* 

paraiso  was  the  place  of  des-  . 

tination,   and    the    agents    at 

Liverpool  were  only  agents  to 

effect  the  shipment  to  Valpa^ 

raiso;  that,  in  legal  effect,  the 

goods  never  left  the  vendors' 

vearehouse,  the  vendee  having 

exercised   his   right   to   reject 

them  in  the  form  in  which  they 

vrere  actually  sent  to  Liverpool, 

and  to  return  them;  that  the 

defendants  had  a  lien  for  the 

price ;  that  the  goods,  lawfully, 

and  with  the  bankrupt's  assent, 

were  in  the  vendors'  possession 

at  and  ever  since  the  time  when 

the   price   was  payable;    and 

that,  the  price  not  having  been 

paid  or  tendered,  trover  did  not 

lie  at  the  suit  of  the  assignees.'* 
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1847.  pleased,  have  sold  them  at  LiverpooL  [CressweUfL 
Leeckj  Harrison^  &  Co.  had  no  doty  to  perform 
towards   the   vendors,    as    to  forwarding  the   goods.] 

GiBsoir.  Certainly  not.  Dixon  v.  Baldwen  {a)  is  precisely  in 
point  There,  A.  and  £.,  traders  living  in  London^ 
were  in  the  course  of  ordering  goods  of  the  defendants, 
cotton  manufacturers  at  Manchester^  to  be  sent  to  IL 
&  Co.  at  Hull^  for  the  purpose  of  being  afterwards 
sent  to  the  correspondents  of  A.  and  B.  at  Ham' 
burgh;  and,  on  the  Slst  of  Marchj  A.  and  A  sent 
orders  to  the  defendants  for  certain  goods,  to  be  sent  to 
M.  <$*  Co.  at  HuUy  to  be  shipped  for  Hamburgh  as  nsutd: 
and  it  was  held,  that^  as  between  buyer  and  seller,  the 
right  of  the  defendants  to  stop  in  transitu^  was  at  an  end 
when  the  goods  came  to  the  possession  of  3f.  &  Co.  at 
Hidl;  for,  they  were,  for  this  purpose,  the  appointed 
agents  of  the  vendees,  and  received  orders  from  them 
as  to  the  ulterior  destination  of  the  goods;  and  the 
goods,  after  their  arrival  at  Htdlf  were  to  receive  a  new 
direction  from  the  vendees.  <^  The  goods/*  said  Lord 
Ellenboroughj  *^  had  so  far  gotten  to  the  end  of  their 
journey,  that  they  waited  for  new  orders  from  the  pur- 
'  chaser,  to  put  them  again  in  motion,  to  conununicate  to 
them  another  substantive  destination.''  There  is  no 
substantial  difference  between  that  case  and  the  present. 
In  Dodson  v.  JVentworth  (i),  one  ?F1,  the  occupier  of  a 
mill  called  Mickley  Mill^  near  Ripon,  had  been  in  the 
habit  of  purchasing  goods  from  the  plaintiff,  who  sent 
them  by  a  carrier  to  Boroughbridgej  under  a  bill  of 
lading,  by  which  they  were  made  deliverable  '^atiS^nn/gi- 
bridge^  to  Mr.  W.^  Micklej/  Mill,  near  Bipotu^  The 
goods  were  usually  fetched  from  Boroughbridgej  by  the 
waggons   of  W.     On    the    18th  of  August^   1841,  the 


(a)  5  East,  175.  (6)  4ilf.  ^ 0. 1080.,  SSatt, 
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plaintiff  received  from    fV.  an  order  for   100  bales  of 
flax,  *^to  be  sent  to  Boroughbridge,  as  ttsualJ*     The 
flax  was  shipped,  on  the  21st,  in  a  vessel  which  went  to 
York^  where  the  flax  was  unloaded,  and  put  on  board 
fly-boats  (bound  for  Ripon)^  and  conveyed  to  Borougli^ 
bridge^  and  was  there  deposited  at  a  warehouse  belonging 
to  The  Ouse  Navigation  Company f  inhere  it  ceased  to  be 
under  the  control  of  the  carrier.     The  flax  arrived  at 
Boroughbridge  on  the  4th  of  September  2    W.  stopped 
payment  on  the  6th ;  on  the  9th,  the  flax  was  stopped  on 
behalf  of  the  plaintiff;  and  on  the  10th,  it  was  taken 
under  an  execution  at  the  suit  of  third  persons.     It  was 
held  that  the  transitus  was  at  an  end  when  the  flax 
was  deposited  in  the  warehouse  at  Boroughbridge^  the 
warehousekeepers  being,  for  this  purpose,  the  agents  of 
ihe  consignee ;  and,  consequently,  that  the  right  to  stop 
in  transitu^  was  gone.  So,  in  H'entworth  v.  Outhwaite{a)^, 
H.  &  Co.,  of  Hull,  having  sold  to  W^  of  Mickley  MiUs^ 
thirty   miles  from    Leeds,   twenty   mats  of  flax,   they 
were,  on  the  10th  of  August,  sent  by  railway  to  Leeds, 
and  arrived  at  the  defendants'  warehouse  at  Leeds,  where 
it  was  the  custom  for  the  defendants  to  receive  goods 
sent  for  W^  giving  him   notice  of  their  arrival,  and 
for  him  to  send  his  carts  for  them.     On  the  16th  of 
August,  W..  sent  his  cart,  and  took  away  ten  of  the  mats. 
On  the  18th   of  August,  H.  &  C  sold  to  W.  twenty 
other  mats  of  flax,  and  a  quantity  of  other  goods.     The 
flax  was  sent  by  railway  to  Leeds,  and  arrived  duly  at 
the  defendants'  warehouse ;  the  other  goods  were  sent 
by  sloop  to  Boroughbridge.     On  the  arrival  of  this  flax 
at  the  defendants'  warehouse,  notice  was  given  to  W, 
by  letter,  which  stated,  that,  unless  the  goods  were  sent 
for^  they  would  remain  there  at  warehouse-rents.     On 
the  23rd  of  August,  fV.  sent  his  cart,  and  took  away  ten 
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of  the  latter  mats,  leaving. there  ten  of  the  mats  last 
sent,  and  ten  of  the  former*     On  the  8th  of  September^ 
W.  having  become  insolvent,  the  goods  which  had  been 
shipped  for  Boroughbridge  were  stopped  in  transitu  at 
Htdl;  andy  on  the  same  day,  the  ten  mats  of  flax  of  the 
second  parcel  were  also  stopped*  at  LeedSf  by  H.ic  Co. 
On  the   11th  of  September^    the  sheriff  entered,  and 
seized  all  the  flax  in  the  defendants'  warehouse  sent 
by  H.  &  Co^  under  an  execution  against  W.     On  the 
15  th  of  September  J  there  was  a  stoppage  by  J7.  &  Co.  of 
the  remaining  ten  mats  of  the  first  parcel.    Although  it 
was  found  by  the  jury,  at  the  trial,  that  the  parties  con* 
templated  that  the  goods  were  to  be  used  for  the  pur- 
pose of  manufacture  at  Mickley  Mills^  it  was  held  that 
the  transitus  was  at  an  end  on  the  arrival  of  the  goods 
at  the  defendants'  warehouse.     Parke^  B.,  there  sajs: 
>'  When  the  goods  arrived  at  Leeds^  and  notice  was 
sent  to  fVeatherall  of  their  arrival,  and  that  be  was  to 
pay   rent,   the  carriers  held  them,  not  as  agents  for 
forwarding  them,  but  for  their  safe  custody;  and  they 
were,  constructively,  in  the  possession   of  the  vendee. 
Again,  I  think  the  goods  had  arrived  at  their  place  of 
destination ;  for,  that,  as  I  understand,  means  the  place 
to  which  they  were  to  be  conveyed  by  the  carriers,  and 
where  they  would  remain  unless  fresh  orders  should  be 
given  for  their  subsequent  disposition.     In  this  respect, 
the  case  falls  within  the  principle  of  Dixon  v.  Baldwen^ 
in  which    Lord   EUenborough  lays   down  the  doctrine 
that  the  transitus  is  completely  at  an  end  when  the 
goods  arrive  at  an  agent's,  who  is  to  keep  them  until 
he  receives  the  further  orders  of  the  vendee.**     Here, 
the  transitus  was  at  an  end  when  the  goods  arrived  at 
Liverpool  and  were   put  on   board   the  Kestrel.    The 
circumstance  of  their  having  afterwards  been  landed,  at 
the  desire  of  Alison^  •—  who  for  this  purpose  must  be 
taken  to  have  been  the  agent  of  Brawiij  —  and  sent  to 
the  defendants,  at  Manchester^  to  be  re-packed,  in  no 
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respect  varies  the  rights  of  the  parties*  The  pro- 
perty and  possession  of  the  goods,  vested  absolutely  in 
Brown  before  they  were  re-delivered  to  the  defend- 
ants' house  at  Mamhester;  and  such  re-delivery,  for  the 
purpose  of  re-packing  the  goods,  clearly  gave  the  de- 
fendants no  new  rights. 
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John  Henderson  (with  whom  was  Knowles)^  for  tlie 
defendants.     The  property  in  the  goods  never  passed 
to  the  bankrupt.     There  was  no  contract  in  writing, 
and  no  acceptance  of  the  goods,  within  the  statute  of 
frauds^    There  was  clearly  no  contract  until  the  second 
letter,  of  the  25th  oi  March;  and  in  that  ih^^nal  terms 
are  expressly  left  open.     Where  a  contract  is  silent 
as  to  price,  the  law  will  imply  a  promise  to  pay  the 
value ;  but  other  terms  cannot  be  implied.  [^Wilde,  C.J. 
In  Hoadley  v.  Maclaine  (a),    it  was  held,  that,  in  all 
cases  of  executory  contracts  for  the  purchase  and  sale 
of  goods,  which   are  silent  as   to  price,  the  law  will 
infer  that  the  parties  intended  to  sell  and  to  buy  at  a 
reasonable   price.      He   also    referred   to   Fragano  v. 
Lor^.  (&)]     That  is  so,  where  the  contract  is  executed 
by   the  acceptance  of  the  goods;  but  not  where  it  is 
executory  only,  and  the  goods  still  remain  in  the  pos- 
session,  or   under  the    control,  of  the  seller:   Acebal 
V*  Levy.{c)     Besides,   here  the   price  was  not  left  to 
legal    inference :   it   was    to    be    adjusted   with    third 
persons.     Nor  was  there  any  acceptance.    Neither  the 
carriers,   nor   Lecch^   Harrison^  &    Co.,  nor  the  cap- 
tain of  the  Kestrel^  were  agents  to  bind  Bromi  in  this 
respect.     ICressweily  J.     Suppose  the  Kestrel  had  sailed 
with  the  goods  on  board,  at  what  period  would  there 
have  been  an  acceptance?]     On  the  arrival  of  the  goods 
at  their  ultimate  destination — Valparaiso.    [^Maule^  J. 

(a)  10  Bingh.  482.,  4  M.  ^         (c)  10  Bingh.  376.,  4  31.  4- 
Seoit,  540.  Scott,  217. 

(6)4  J9.  J^C.  219.>6  2>.^ 
R.  283. 
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)847.        Suppose  Brawn  had  looked  at  the  goods  on  their  arriTal 

at  Liverpool^  and  had  approved  of  them,  bat  had  required 

YALpy  them  to  be  differently  packed,  would  that  have  amounted 
Gibson.  ^  ^^  acceptance?]  That  assumes  a  totally  different 
state  of  facts.  No  doubt,  Brawn  might  have  rgected 
the  goods  after  they  had  been  re>-packed,  and  sent  bad^ 
to  Liverpool.  [Maide,  J.  I  am  by  no  means  prepared 
.  to  assent  to  that  Brawn^  or  his  agent,  had  no  right 
to  deal  with  the  goods  at  all,  unless  he  accepted  them. 
Ordering  them  to  be  re-packed,  amounts  to  an  accept- 
ance. Wildef  C  J.  Suppose  the  goods  had  been  sent 
to  another  packer  to  be  re-packed  T]  It  may  be  con- 
ceded, that,  if  they  had  been  sent  by  Brawn  to  a  third 
person  to  be  re-packed,  that  would  have  been  an 
exercise  of  ownership.  The  delivery  on  board  the 
Kestrel  clearly  was  no  acceptance.  Brawn  never  in- 
terfered. In  Hanson  v.  Armitage  (a),  A,^  a  merchant 
in  London^  had  been  in  the  habit  of  sellmg  goods 
to  £.,  resident  in  the  country,  and  of  delivering  thenr 
to  a  wharfinger  in  London^  to  be  forwarded  to  B.  by 
the  first  ship.  In  pursuance  of  a  parol  order  from  £., 
goods  were  delivered  to  and  accepted  by  the  wharfinger, 
to  be  forwarded  in  the  usual  manner :  and  it  was  held, 
that  this,  not  being  an  acceptance  by  the  buyer,  was  not 
sufiicient  to  take  the  case  out  of  the  29  Car.  2.  c.  S.  s.  ]?• 
AbboUj  C.  J.,  in  delivering  the  opinion  of  the  court, 
relied  upon  Howe  v.  Palmer  (&),  where  it  was  held  that 
there  could  be  no  actual  acceptance  so  long  as  the 
buyer  continued  to  have  a  right  to  object  either  to  the 
quantum  or  the  quality  of  the  goods. 

Neither  Bi*awn  nor  his  assignees  had  such  a  right  of 
property  and  possession  as  to  enable  them  to  maintain 
trover,  without  first  paying  or  tendering  the  price  of  the 
goods.  In  Bloxam  v.  Sanders  (c),  A,j  a  bop-merchant, 
on  several  days  in  August^  sold  to  £.,  by  contract,  vari- 

(a)  »5  B.  <5f  Aid.  567  (c)  4  B.  4-  C.  941.,  7  B.  4' 

(6)  3  B.  Si  Aid.  321.  R.S96. 
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ous  parcels  of  hops.  Part  of  them  were  weighed,  and 
an  account  of  the  weights,  together  with  samples,  de- 
livered to  the  vendee.  The  usual  time  of  payment  in 
the  trade  was,  the  second  Saturday  subsequent  to  the 
purchase.  B.  did  not  pay  for  the  hops  at  the  usual 
time;  whereupon  ^.  gave  notice,  that,  unless  they  were 
paid  for  by  a  certain  day,  they  would  be  re-sold.  The 
hops  were  not  paid  for,  and  A.  re-sold  a  part,  with  the 
consent  of  £.,  who  afterwards  became  bankrupt ;  and 
then  A.  sold  the  residue  of  the  hops  without  the  assent 
of  B.  or  his  assignees.  Account-sales  of  the  hops  so 
sold,  were  delivered  to  &,  in  which  he  was  charged 
warehouse-rent  from  the  30th  of  August,  The  assignees 
of  B.  demanded  the  hops  of  A.^  and  tendered  the  ware^ 
house-rent,  charges,  &c. ;  and,  A.  having  refused  to 
deliver  them,  brought  trover.  The  jury  found  that  the 
defendant  had  not  rescinded  the  contract  of  sale.  It  was 
held,  that  the  assignees  were  not  entitled  to  maintain 
trover  to  recover  the  value  of  the  hops,  inasmuch  as,  in 
order  to  maintain  that  action,  the  party  must  have  not 
only  a  right  of  property  but  a  right  of  possession ;  and 
that,  although  a  vendee  of  goods  acquires  a  right  of . 
property  by  the  contract  of  sale,  yet  he  does  not  acquire 
a  right  of  possession  to  the  goods  until  he  pays  or 
tenders  the  price.  Bayley^  J.,  in  delivering  the  judg- 
ment of  court,  there  says :  *^  Where  goods  are  sold, 
and  nothing  is  said  as  to  the  time  of  the  delivery,  or  the 
time  of  payment,  and  every  thing  the  seller  has  to  do 
with  them  is  complete,  the  property  vests  in  tjie  buyer,  so 
as  to  subject  him  to  the  risk  of  any  accident  which  may 
happen  to  the  goods,  and  the  seller  is  liable  to  deliver 
them  whenever  they  are  demanded,  upon  payment  of  the 
price  ;  but  the  buyer  has  no  right  to  have  possession  of 
the  goods  till  lie  pays  the  price.  The  buyer's  right  in 
respect  of  the  price  is  not  a  mere  Hen,  which  he  will 
forfeit  if  he  parts  with  the  possession ;  but  grows  out  of 
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his  original  ownership  and  dominion ;  and  payment,  or 
a  tender,  of  the  price,  is  a*  condition  precedent  on  the 
buyer's  part;  and,  until  he  makes  such  payment  or 
tender,  he  has  no  right  to  the  possession*     If  goods  are 
sold  upon  credit,  and  nothing  is  agreed  upon  as  to  the 
time  of  delivering  the  goods,  the  vendee  is  immediatdj 
entitled  to  the  possession,  and  the  right  of  possession  and 
the  right  of  property  vest  at  once  in  him ;  but  his  right 
of  possesion  is  not  absolute;  it  is  liable  to  be  defeated 
if  he   becomes  insolvent  before  he  obtains  possession: 
Tooke  V.  Hollingworth.  {a)      If  the  seller  has  di^Mitcfaed 
the  goods  to  the  buyer,  and  insolvency  occurs,  he  has  a 
right,  iivvirtue  of  his  original  ownership,  to  stop  them 
in  transitu :  Mason  v.  Lickbarram  (b) ;  EUis  v.  Hunt  (c) ; 
Hodgson  V.  Lqy  (d) ;  Inglis  v.  Us/ierwood  {e);  BoktUn^ 
v.  Ifiglis.  {g)     Why  ?     Because  the  property  is  vested 
in  the  buyer,  so  as  to  subject  him  to  the  risk  of  any 
accident  (//) ;  but  he  has  not  an  indefeasible  right  to  the 
possession,  and  his  insolvency,  without  payment  of  the 
price,  defeats  that  right.**    In  Miles  v.  Gorian  (i),  goods 
were  sold  under  an  invoice  which  expressed  that  thejr 
remained  at  rent.     The  vendee  subsequently  accepted  a 
bill  drawn  by  the  vendor  for  the  price,  which  was  n^o* 
tiated  by  the  vendor.     Whilst  the  bill  was  running,  the 
vendee  sold  a  portion  of  the  goods,  which,  by  his  direc- 
tion, was  delivered  by  the  vendor  to  the  sub*vendeei 
whom  the  vendor  charged  with  warehouse-rent  for  the 
part,  which  he  paid.    Subsequently,  the  vendee  became 
bankrupt,  apd  the  bill  was  dishonoured.     It  was  held 
that  the  assignees  of  the  bankrupt  vendee,  could  not, 
without  paying  the  price,  maintain  trover  against  the 
vendor  for  the  residue  of  the  goods,  which  had  remained 


(fl)  5  r.  7?.  215. 
(6)  lH.Blac.357. 

(c)  3  T.  R.  464. 

(d)  TT.-R.  440. 
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e)  1  East,  515. 
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(0  8c.4Jif.504. 


10  VICTORIA.  857 


Vai.py 


in  Ills  hands*  rMaulcj  J.  That  was  not  a  sale  upon  1847. 
credit.]  In  WilmshurU  v.  Bowker{a),  the  defendants 
sold  to  the  plaintiffs  a  parcel  of  wheat  under  the  follow- 
ing contract — "Sold,  the  25th  Oct.  18S6,  to  Messrs.  Giasoif. 
J.  IV.  Si  Son»  about  SOO  qrs.  of  wheat,  as  per  sample, 
at  5ls.  per  quarter,  on  board.  Payment  by  bankers' 
draft  on  London  at  two  months'  date,  to  be  remitted  on 
receipt  of  invoice  and  bill  of  lading."  The  wheat  was 
shipped  on  the  27th,  under  a  bill  oF  lading,  making  it 
deliverable  to  order  or  assigns ;  and  the  defendants 
cmused  an  insurance  to  be  effected  thereon,  and  sent  the 
plaintiffs  the  bill  of  lading  indorsed  generally,  and  an 
invoice  stating  the  wheat  to  be  shipped  by  order  and 
fir  the  account  and  risk  of  the  plaintiffs.  On  receipt  of 
the  invoice  and  bill  of  lading,  the  plaintiffs,  instead  of  a 
^'bankers'draft  on  Z.07i^o;2,"  transmitted  to  the  defendants 
iheir  own  acceptance  for  the  invoice  price,  which  the  de- 
fendants immediately  returned,  with  an  intimation  to 
the  plaintiffs  that  it  was  contrary  to  agreement,  and  that 
they  had  arranged  otherwise  for  the  disposal  of  the 
crargo.  It  was  held  that  the  plaintiffs  had  not  such  a 
right  of  possession  as  to  entitle  them  to  maintain  trover 
for  the  wheat.  It  was  also  held  (&),  upon  a  count  in 
case,  that  no  right  to  the  possession  of  the  wheat,  vested 
in  the  plaintiff's  before  the  remittance  by  them  of  a 
bankers'  draft  on  London:  and,  consequently,  that,  on 
their  failure  to  comply  with  that  condition,  the  de- 
fendants were  justified  in  intercepting  the  delivery,  [c) 
TindaU  C.  J.,  in  delivering  the  judgment  of  the  court, 
upon  the  former  occasion  (a),  said:  "In  order  to  maintahi 
trover,  the  plaintiffs  must  not  only  have  the  right  of 
property  in  the  goods  for  which  the  action  is  brought, 

(a)  5  Nevi  Cases,  541. 551.,  (c)  This  decision  was  oter- 

7  Scott,  56 1.  ruled  in  the  Exchequer  Cham- 

(&)  2  M.  (^'  6*.  792.,  3  Scott,  ber :    vide  7  M,  ^  G.  882., 

N.  R.  272.  8  Scott,  N.  R.571. 
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1847*  but  the  right  to  the  possession  also.  And,  in  this  case, 
admitting  that  the  contract  of  sale  vested  the  property 
of  the  wheat  in  the  plaintiffs,  yet,  before  they  acquired 

Gibson.  the  right  to  the  possession  of  the  wheat,  the  plaintifi 
were  bound,  by  the  terms  and  conditions  of  the  contract, 
upon  receipt  of  the  invoice  and  bill  of  lading  of  the 
wheat,  to  remit  to  the  defendants  a  bankers*  draft  oo 
London^  at  two  months'  date,  which  they  altogether 
failed  to  do.  It  was  a  condition  obviously  introduced 
for  the  security  of  the  defendants,  that  they  should  not 
part  with  the  possession  of  the  wheat  until  the  bankers' 
draft  was  remitted :  and  for  this  purpose  the  receipt  of 
the  invoice  and  bill  of  lading  by  the  plaintifl&,  and  the 
remitting  of  the  bankers'  draft  by  them,  are  made,  by 
the  terms  of  the  contract,  concurrent  acts ;  and,  conse- 
quently, the  entire  failure  in  the  performance  of  the 
latter  act  on  the  part  of  the  plaintiffs,  prevented  the 
right  of  possession  of  the  wheat  from  vesting  in  them." 
And,  upon  the  second  occasion,  the  same  learned  judge 
said :  ^^  There  is  no  doubt  that  the  property  in  the  wheat 
passed  to  the  plaintiffs  under  the  contract ;  upon  which 
point  much  of  the  argument  before  us  has  turned :  but 
the  question  is,  as  to  the  intention  of  the  parties,  as 
evidenced  by  the  contract,  with  reference  to  the  deUrxnf 
of  possession.  And  we  are  of  opinion  that  the  int^don 
of  the  parties  under  the  contract,  was,  that  the  con- 
signors should  retain  the  power  of  withholding  the  ac- 
tual delivery  of  the  wheat,  in  case  the  consignees  fiukd 
in  remitting  the  bankers'  draft,  not  upon  the  delivery  of 
the  wheat,  but  on  the  receipt  of  the  bill  of  lading,  which, 
in  the  ordinary  course  of  business,  would  precede  the 
arrival  or  delivery  of  the  wheat.  And  we  think  the 
object  of  making  the  receiving  of  the  invoice  and  bill  of 
lading,  and  the  remitting  of  the  bankers*  draft,  to  be 
simultaneous  or  concurrent  acts,  could  have  been  no 
other  than  to  afford  security  to  the  consignors;  so  tbai. 
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in  case  the  consignees  failed  in  the  performance  of  their 
stipulation,  the  consignors  might  withhold  the  actual 
delivery  of  the  cargo."  Coates  v.  Railton  {a)  is  a  distinct 
and  conclusive  authority  on  the  subject.  There,  goods 
were  purchased  by  a  commission  agent  at  Manchester^ 
for  A.^  to  be  sent  to  Lisbon.  A.  had  no  warehouse  at 
Manchester^  and  the  vendor  delivered  the  goods  to  the 
commission  agent,  who  was  to  forward  them  to  Lisbofi : 
and  it  was  held  that  the  transitus  continued  until  the 
goods  reached  Lisbon^  the  place  named  by  the  vendee 
to  the  vendor  as  the  place  of  ultimate  destination,  and 
that  the  latter  had  a  right  to  stop  them  in  the  hands 
of  the  agents,  the  vendee  having  become  insolvent. 
"Bayley^  J.,  there  says :  ^^  It  is  a  general  rule,  that, 
where  goods  are  sold,  to  be  sent  to  a  particular  desti- 
nation named  by  the  vendee,  the  right  of  the  vendor  to 
stop  them  continues  until  they  arrive  at  that  place  of 
destination.  In  the  several  cases  cited,  the  goods  pur- 
chased were  sent  to  the  place  where  the  vendee  directed 
them  to  be  sent.  In  Horj^  v.  Piclcfbrd(b)^  a  trader  in 
Tjondon  was  in  the  habit  of  purchasing  goods  at  Man-- 
Thesierf  and  of  exporting  them  to  the  Continent  soon 
lifter  their  arrival  in  Lofidon.  He  had  no  warehouse  in 
Tjondon ;  and  the  goods  consigned  to  him  usually  re- 
mained in  the  waggon'ofiice  of  the  defendants,  who 
tvere  carriers,  until  they  were  removed  for  the  purpose 
3f  i)eing  shipped.  The  trader  purchased  a  parcel  of 
goods  at  Manchester  for  the  purpose  of  exportation,  and 
the  same  were  sent  by  waggon  to  London^  and  remained 
in  the  waggon-office  at  the  time  of  the  vendee's  bank- 
ruptcy. It  was  held  that  the  transitus  was  at  an  end. 
But,  in  that  case,  the  vendor  had  sent  the  goods  to  the 
place  where  he  was  directed  by  the  vendee  to  send 
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them ;  and  it  was  then  at  the  option  of  the  latter  to 
send  them  to  any  place  on  the  Continent.     There  was 
no  ulterior  place  of  destination  named  to  the  vendor. 
The  decision  there  proceeded  on  the  ground  that  tbe 
carrier's  warehouse  was  the  warehouse  of  the  buyer, 
and,  as  between  him  and  the  seller,  the  place  of  ultimate 
destination,  although  the  actual  place  of  the  ultimate 
destination  of  the  goods  was  not  to  be  fixed  by  tbe 
buyer   until   they   reached    the    carrier's    warehouse." 
And,  after  referring  to  Leeds  v.  Wright  (a),  and  •Dix(m 
y.  Baldwerif  the  learned  judge  conthiues :   ^*  The  prin* 
ciple  to  be  deduced  from  these  cases,  is,  that  the  transitits 
is  not  at  an  end  until  the  goods  have  reached  tbe  place 
named  by  the  buyer  to  the  seller  as  the  place  of  their 
destination."     So,  here,  admittidg  that  the  propeiiy  in 
the  goods  passed  to  tbe  bankrupt  under  the  contract, 
the  right  of  possession  did  not  attach,  but  remained  in 
the  unpaid  vendors,  —  the  goods  never  having  /eacbed 
their   place  of  ulterior   destination*     [^Maiilej  J.    Tbe 
letter  of  the  2.5th  of  March^  addressed  by  the  defendants 
to  Leechj  Harrison^  &  Co.,  advising  them  of  the  trans- 
mission of  the  parcel  containing  the  pattern-cards,  and 
requesting  them  to  ^'  see  that  the  same  is  put  on  board 
with  the  goods,  and  properly  directed,  as  Mr.  Bnm 
may  direct  the  same  to  be  shipped,"  seems  to  bring  tbe 
case  very  much  within  Dixon  v.  BaldwenJ]    That  letter 
is  not  inconsistent  with  the  first  instructions  given  to  tbe 
defendants,  viz.  to  ship  the  goods  for  Valparaiso.     Tbe 
destination  of  the  goods  remained  the  same,  though  tbef 
were  subject  to  Bravm's  direction  as  to  the  mode  of 
shipment.     The  marginal  note  of  Dixon  v.  Baldwtn  is 
incorrect :  Lord  Ellaiborough  expressly  founds  his  opi- 
nion upon  the  bona  fides  of  the  bankrupt,  in  giving  up 
the  goods,  and  not  upon  the  circumstance  of  tbe  bank- 
rupt's holding  possession  of  them  under  a  claim  ^^ 
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right  to  stop  them  in  transitu.     He  also  referred  to        1 847* 
Tooke  V.  HoUingworth  and  Hanson  v  Meyer,  (a) 

Coalings  in  reply.  The  contract  was  compIete5  and 
the  goods  accepted,  the  moment  the  bankrupt  had,  by 
his  agent,  done  an  act  that  put  an  end  to  his  right  to 
reject  the  goods.  The  time  of  credit  was  agreed  on  :  it 
expired  on  the  26th  of  Api'il.  If  the  defendants  could 
not  have  stopped  the  goods  in  transitu  at  Liverpool^  the 
mere  factof  their  coming  into  their  possession  for  the  puu- 
pose  of  being  re-packed,  clearly  gave  them  no  additional 
right.  Lord  Eldon^  in  speaking  of  this  subject,  in  Mao 
kreth  v.  Symmonsip)^  says:  *^  The  doctrine  is  probably 
derived  from  the  civil  law  as  to  goods  ;  which  goes  fur- 
ther than  our  law,  by  which,  though  the  right  of  stoppage 
in  transitu  is  founded  upon  natural  justice  and  equity, 
yet,  if  possession,  either  actual  or  constructive,  was 
taken  by  the  vendee,  the  lien  is  gone.  That  was  not 
so  by  the  civil  law.  The  Digest  states  (c),  *Quod  ven^ 
didi  nan  aliterJU  accipientiSi  qtiam  si  aut  pretium  nobis 
soluium  sit  J  aut  satis,  eo  nomine,  factum ;  rel  etiam  Jidem 
habuerimus  emptori  sine  ulld  satis/actione  ;*  which  points 
at  this  article  of  security ;  but,  with  those  excepted  cases, 
the  lien,  according  to  the  civil  law,  is  so  strong  that 
the  goods  may  be  taken  out  of  the  possession  of  the 
individual  who  had  obtained  actual  or  constructive  pos- 
session of  them."  In  Blojcam  v.  Sanders,,  after  the  ex- 
piration of  the  term  of  credit,  the  parties  were  in  the 
same  situation  as  if  the  sale  had  been  originally  a  sale 
for  ready  money.  IfVilde,  C.  J.  If  goods  are  sold  on 
credit,  and  the  vendee  becomes  bankrupt  before  pay- 
ment, his  assignees  cannot  take  the  goods.]  Here,  there 
was  an  absolute  delivery.  There  was  nothing  upon 
which  a  lien  could  attach,  after  the  goods  were  put  on 
board  the   Kestrel,   or  after   they   were    received    by 

(a)  6  East,   6U.,  2  J.  P.     (6)  15  Fes.  343. 
Smith,  670.  (c)  Dig.  Lib.  IB.,  Ut.  I.  L  ip. 
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■        Baaoker  were  not,  like  this,  cases  of  sales  on  credit 
Valpy        Yii  Coaies  v.  Railtorij  the  buyer  of  the  goods  bought  as 
GriBaoK.       agent  for  persons  at  Lisbon  who  were  named.     To  as- 
similate the  present  case  to  that  of  Coates  v.  Bailtonj 
the  purchase  should  have  been  made  on  behalf  of  per- 
sons residing  at  Valparaiso :  whereas,  here,  the  defend- 
ants dealt  with  Brown  as  a  principal.     And,  although 
they  knew  that  the  goods  were  destined  for  the  Fa2- 
paraiso  market,  as   far   as   they ^  were   concerned,  the 
transitus  was  at  an  end  when  the  goods  reached  the 
hands  of  Leech^  Harrison^  &  Co. ;  or,  at  all  events, 
when  they  were  put  on  board  the  KestreL 

Cur.  adv.  vulL 

Wilde,  C.  J.,  now  delivered  the  judgment  of  thecourt: 
—  In  this  case  a  verdict  was  found  for  the  plaintiffs,  for 
773/.  195.,  subject  to  a  special  case;  and  it  was  agreed 
that  the  court  should  be  at  liberty  to  draw  any  inference 
of  fact  from  the  circumstances  stated,  which  a  jury  ought 
to  draw.  The  action  was  in  trover,  by  the  plaintiffs,  as 
assignees  of  Edward  Broimij  a  bankrupt,  stating,  in  two 
counts,  conversions  by  the  defendants  before  and  after 
the  bankruptcy.  The  defendants  pleaded  not  guilty, 
and  denied  the  possession  of  the  bankrupt  and  of  the 
plaintiffs.  It  appears  from  the  special  case,  that  the 
bankrupt  was  a  merchant  at  Birmingham^  and  the  de- 
fendants, commission-agents  having  offices  at  Manchester 
and  Leeds.  The  goods  in  question  were  ordered  by 
Brown  of  the  defendants,  and  were  sent  by  them  on 
the  20th  of  Marchy  1844?,  to  Leech^  Harrisonj  k  Oh 
who  were  shipping-agents  at  Liverpool^  employed  by 
Brown  to  receive  and  forward  the  goods  to  Valparaiso; 
and,  on  the  same  day,  the  defendants  wrote  to  Lted^ 
Harrison^  &  Co.,  a  letter,  in  which  they  say  — "  Wc 
have  forwarded  a  parcel  to  your  address,  per  Pick^ 
&  Co.,  carriers,  which    contains  the  pattem-cards  of 
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four  cases  sent  by  them  this  evening)  marked,  &c.5  for  I647« 
shipment  to  Valparaiso.  You  will  please  to  see  that  ~— — 
the  same  is  put  on  board  with  the  goods,  and  properly  Vauy 
directed,  .as  Mr.  Brawn  of  Birmingham  may  direct  the  GnsoN; 
same  to  be  shipped.'*  On  the  4th  of  Aprils  Leeck^ 
Harrison^  &  Co.,  loaded  the  goods  on  board  the  Kestrel^ 
a  vessel  bound  for  Valparaiso^  informing  the  ship* 
owners  that  it  was  likely  they  would  have  to  be  relanded^ 
and  requesting  them  to  have  them  kept  at  hand,  till 
they  should  have  an  answer  from  their  correspondents. 
Whilst  the  goods  remained  on  board  the  Kestrel^  Mr. 
jUisonf  a  member  of  the  firm  of  Alisonj  Cumberlege,  & 
Co.,-  having  houses  at  London  and  ValparaisOj  came 
down  to  Liverpool^  and,  seeing  the  goods,  ordered  them 
to  be  relanded  for  the  purpose  of  having  them  re- 
packed in  eight  cases  instead  of  four.  Leech^  Harrison^ 
&  Co.  accordingly  relanded  them  on  the  12th  of  Aprilj 
sent  them  to  the  defendants  at  Manchester^  and,  on  the 
same  day,  wrote  to  Brown  to  inform  him  of  what  they 
bad  done  with  the  goods  by  Mr.  Alison^s  orders; 
adding  — **  We  presume  you  will  give  the  necessary 
instructions  about  them,  as  we  do  not  write  to  Messrs. 
Gibson  &  Co."  On  the  same  day,  the  goods  arrived  at 
Manchesierf  and  the  defendants  wrote  to  Leech,  Harris 
sonj  &  Co.,  inquiring  whether  they  had  not  been  sent  in 
error,  and  requesting  them  to  say  what  they  were  to  do 
with  them.  On  the  ISth,  Leech,  Harrison^  &  Co.  wrote, 
in  answer,  that  the  goods  were  forwarded  by  order  of 
Brawn,  who  would  instruct  the  defendants  respecting 
them.  On  the  26th  of  jlpril,  the  price  of  the  goods 
became  payable  to  the  defendants.  On  and  before  that 
day,  and  before  the  re-packing  of  the  goods,  Brawn  had 
suspended  payment,  and  become  insolvent,  of  which  the 
defendants  then  heard.  The  case  then  states  that  suf- 
ficient conversion  to  maintain  the  action,  is  admitted. 

Under  these  circumstances,  the  question  is,  whether 
the  defendants  had  a  right  to  retain  the  goods. 

3  K  4 
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It  was  contended,  on  the  argument,  that  the  defend- 
ants had  such  right,  as  unpaid  vendors  in  actual  pos- 
session of  the  goods  sold,  the  vendee  being  insolvent; 
or  in  respect  of  a  right  of  stoppage  in  transitu.  It  was 
also  contended,  that,  the  terms  of  payment  for  the  goods 
not  having  been  definitively  settled,  there  was  no  com- 
plete contract,  and  that  there  had  not  been  a  binding 
acceptance  of  the  goods. 

On  the  part  of  the  plaintifis,  it  was  insisted  that  the 
property  and  possession  of  the  goods  had  vested  abso- 
lutely in  BrcwHy  the  vendee,  before  they  were  re- 
delivered to  the  defendants  at  Manchester;  and  that 
the  re-delivery  gave  no  new  right  to  the  defendants. 

We  are  of  opinion  that  the  view  of  the  case  takeo 
on  the  part  of  the  plaintiffs,  is  the  correct  one.  With 
regard  to  the  terms  of  the  contract  not  having  been 
completely  agreed  upon, —  it  appears  that  the  price  was 
agreed  on,  but  that  the  mode  and  time  of  payment  were 
not  at  first  specified.  But  the  omission  of  the  particular 
mode  or  time  of  payment,  or  even  of  the  price  itself, 
does  not  necessarily  invalidate  a  contract  of  sale.  Goods 
may  be  sold,  and  frequently  are  sold,  when  it  is  tlie 
intention  of  the  parties  to  bind  themselves  by  a  con- 
tract which  does  not  specify  the  price  or  the  mode  of 
payment,  leaving  them  to  be  settled  by  some  future 
agreement,  or  to  be  determined  by  what  is  reasonable 
under  the  circumstances.  And  we  think  the  evidence 
in  this  case  shews  that  the  parties  intended  to  bind 
themselves  by  a  contract  of  sale  at  the  specified  prices, 
leaving  the  mode  of  payment  unexpressed,  and  to  be 
determined  by  what  was  reasonable,  or  what  should  be 
agreed  between  them :  so  that,  if  the  mode  of  payment 
had  not  been  agreed  on,  the  agreement  of  sale  would 
be  binding  and  complete.  But,  as  the  case  states,  that, 
on  the  26th  of  April,  the  price  of  the  goods  became 
payable  to  the  defendants,  the  inference  is,  that,  bebre 
that  day,  the  mode  of  payment,  about  which  very  little 
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difierence  appears  to  have  existed,  had  been  settled  by 
agreement ;  so  that  the  contract,  even  if  conditional  at 
first,  had  become  absolute. 

With  regard  to  the  right  o(  stoppage  in  transitUy  it 
appears  to  us,  that,  though  the  defendants  knew  the 
goods  were  to  be  sent  to  Valparaiso^  and  so  informed 
Leech^  Harrison^  &  Co.,  when  they  forwarded  them  to 
Ldverpoolj  yet  that  Leech^  Hamson^  &  Co.,  could  not, 
simply  on  that  information,  forward  the  goods  to  Val- 
paraiso, but  tiiat  they  held  them  subject  to  such  orders 
as  Bronxni  might  give  as  to  forwarding  them  to  Fa/- 
paraisoy  or  elsewhere;  and  the  transitus  was  conse- 
quently at  an  end  as  soon  as  the  goods  came  to  the 
hands  of  Leech,  Harrison,  &  Co.  But,  when  Leech, 
Harrison,  &  Co.,  by  the  order  of  Brawn,  re-landed 
the  goods;  and,  by  order  of  Alison  (who  must  be 
taken  to  have  acted  under  the  authority  of  Brawn), 
sent  them  to  the  defendants  to  be  re-packeil,  the  pos- 
session of  the  goods,  as  well  as  the  property,  vested  in 
Brown,  who,  in  causing  them  to  be  re-landed  and  sent 
to  the  defendants,  dealt  with  the  goods  as  owner ;  and 
this  would  certainly  put  an  end  to  the  transitus,  even  if 
it  had  not  been  determined,  as  we  think  it  was,  by  the 
original  delivery  to  I^eech,  Harrison,  &  Co. 

The  right  which  it  was  contended  the  defendants 
had,  as  vendors  in  the  actual  and  lawful  possession  of 
the  goods,  on  the  insolvency  of  the  vendee,  cannot,  we 
think,  be  sustained.  The  goods  being  sold  on  credit, 
and  the  complete  property  and  possession  having  vested 
in  Brown,  they  became  his  absolutely,  without  any  lien 
or  right  of  the  vendors  attaching  to  them,  any  more 
than  on  any  other  property  of  Braw7i ;  and  their  de- 
livery to  the  defendants  to  be  re-packed,  could  not 
have  the  effect  of  creating  a  lien  for  the  price,  without 
an  agreement  to  that  effect.  We  therefore  tliuik  there 
must  be  judgment  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 


865 

1847. 


Valpy 

V. 

Gibson. 


666  TBCSIIT 

1S47. 


— '» 


JmifZ. 


IncMe  /^ASE»  against  the  iDMor  of  die  boroagfa  of  .lii^^ 

^J^^^  for  refasiog  to  admit  the  plaimiff  to  gire  his  lole 

offeer  lor  »-  at  an  election  of  a  mfmber  of  pariianient  fi>r  that  bo- 
Iniiig  to 

adflut  die  pbiDti^f  vote  at  an  dectifla  af  a  baroagh  Boaber,  the  fiat  cmt- 
after  Kating  the  writ  and  prceept  for  the  cicctioa  —  alkcBd  tiiat  die  pfaiatif  va 
a  bargna;  that  hit  name  was  oo  die  RpAer  of  Toten  ;  tiiathe  tenifaed  hk  foa 
for  one  of  die  fufklttw,  and  amwaed  m  the  agiaialiw  the  faertMaa  mAo- 
medbyiht6Sc7  Fid.  e.  IS.  «.81^  to  be  pat  by  die  lefnriag  ngfir,  aadaa 
Radj  and  oAcred  to  take  the  oath  pracribed  bj  «.  83. ;  bot  diat  die  dffmdiiit, 
being  retonung  officer,  wrmtgfmUi^,  framdiAmd^,  mmd  wiifmBy  ftiffdniy  U  htffut 
tkefiamtif,  and  to  hinder  and  disapiMittt  him  of  his  proikge  of  and  in  tbepR- 
misn^  refitted  to  permit  the  pbuntiff  to  give  bis  Tote,  or  aDov  the  suae  a>  be 
entered  and  reoorded,  and  that  a  barges  was  elected,  tbe  plaintiff  being  m  ex- 
dnded  from  giring  his  vote. 

The  second  coont^  after  stating  the  writ  and  precept,  and  that  the  pbialiff 
was  a  borgesi,  and  on  tbe  rq^Uler — proceeded  to  aDege  that  he  tendered  bis  vote 
for  one  of  the  candidates  ;  diat  it  was  the  dntj  of  tlie  defendant,  so  bong  sadi 
returning  officer,  to  allow  audi  Tote  to  be  entered  and  recorded  and  cast  jb^  ii 
the  poQ-bodEs  ;  that  be  was  requested  so  to  do  ;  but  that  he,  contriving  and  crwf- 
fuUy  and  fraudulently  and  wilfuUy  and  maliciouMy  intending  to  injure  md 
damnify  the  plaintiff,  and  to  hinder  and  disappoint  and  deprire  him  of  die  benefit 
of  his  right  and  priTll^e  aforesaid,  instead  of  entering  and  recording  the  pUintyTi 
Tote  in  the  poll-books,  to  the  end  and  intent  aforesaid,  refused  so  to  reoeiie  the 
same,  or  to  admit  and  allow  the  same  to  be  so  entered  and  recorded,  to  the  end 
and  intent  aforesaid ;  but,  on  the  contrary  thereof,  caused  the  rote  of  the  ^aiotif 
to  he  entered  in  the  column  of  vote*  tendered,  in  the  poll-books,  and,  at  the  diae 
of  the  poll,  refused  to  reckon,  include,  and  cast  up,  and  did  not  reckon,  &c,  die 
plaintiff's  rote  among  the  Totes  giren  for  that  candidate ;  whereby  the  {daintif 
was  deprired  of  the  benefit  of  his  right  to  rote  at  that  election. 

The  third  count  —  after  stating  the  writ  and  precept,  that  the  plaintiff  wat 
a  burgess  and  on  the  register,  and  that  he  tendered  his  vote — alleged  that  it  wis 
the  duty  of  the  defendant,  as  retuming-officer,  to  enter  the  vote  on  the  poll*boob 
without  entering  into  or  allowing  a  scrutiny  ;  but  that  the  defendant,  knowing 
the  premises,  but  contriving  and  wrangfuUy,  fraudulently,  wilfuBy,  and  meH' 
cioiufly  intending  to  injure  and  damnify  the  plaintiff,  and  to  delay  him  in  de 
exercise  of  his  privilege  of  voting,  and  deprive  him  of  the  benefit  of  his  said  pri- 
vilege, wrongfully  ordered  and  allowed  a  scrutiny  to  be  held  with  regard  to  die 
plaintiff's  vote,  and  his  right  and  qualification  to  vote,  and  wrongfully  took  upon 
himself  to  adjudge  and  determine,  at  and  after  such  scrutiny  to  ordered  and  al- 
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rough,  —  for  wrongfully  entering  his  name  as  a  ^'  vote 
tendered,"  —  and  for  wrongfully  holding  a  scrutiny* 
See  the  declaration,  atUef  Vol.  Ill,  p.  58.  ^ 

Plea,  not  guilty  "  by  statute." 

The  cause  was  tried  before  Maule  J.,  at  the  Berks 
summer  assizes  in  1846.    The  facts  were  as  follows:  — 

The  name  of  the  plaintiff  being  on  the  register  as  a 
person  entitled  to  vote  in  the  election  of  a  member  for 
the  borough  of  Abingdon^  he  appeared  at  the  place  of 
election,  and  tendered  his  vote  for  General  Caulfield^  and 
offered  to  answer  the  questions,  and  to  take  the  oath, 
authorised  to  be  put  and  administered  to  voters,  by  the 
81st  section  of  the  6  &  7  Vici.  c.  18.  (a)   It  being,  how- 
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(a)  Mliich  enacts^  '^  that^ 
in  all  elections  whatever  of  a 
member  or  members  to  serve  in 
parliament  for  any  county,  rid- 
ings parts,  or  diyision  of  a 
county,  or  for  any  dty  or 
borough,  in  Engkmd  or  WcUes, 
or  the  town  of  Berwick'upoti'' 
Tweed,  no  inquiry  shall  be  per- 
mitted, at  the  time  of  polling, 
as  to  the  right  of  any  person  to 
vote>  except  only  as  follows 
(that  is  to  say),  that  the  re- 
turning-officer  or  his  respective 
deputy  shall,  if  required  on 
behalf  of  any  candidate,  put  to 
any  voter,  at  the  time  of  his 


tendering  his  vote,  and  not 
afterwards,  the  following  ques- 
tions, or  either  of  them  :  — 

"  '  1.  Are  you  the  same  per- 
son whose  name  appears  as 
A,  B.  on  the  register  of  voters 
now  in   force   for  the  county 

of  —  [or,  for  the rid- 

—  division  of 


mg,  parts,  or^ — 

the  county  of ,  or,  for  the 

dty,  or  borough,  of  ,  as 

the  case  may  be'\  ? 

'<  '  2.  Have  you  already 
voted,  either  here  or  elsewhere, 
at  this  election  for  the  county 

of  ,    [or,   for  the   

riding,  parts,  or  -^—  division 


lowed,  that  the  plaintiff  was  not  entitled  to  give,  and  had  no  qualification  enabling 
him  to  give,  his  vote  at  that  election ;  whereby  the  plaintiff  was  delayed,  hindered, 
and  obstructed  in  the  exercise  of  his  said  privilege  of  voting,  and  a  burgess  was 
elected  for  that  parliament,  the  plaintiff's  Tote  being  so  hindered,  &c. 

Held,  that,  though  the  defendant,  in  refusing  to  admit  the  vote  of  the  plain- 
tiff, had  mistaken  his  duty  as  returning  officer,  and  had  acted  in  contravention  of 
the  82nd  section  of  the  6&  7  Vict.  e.  18.,  and  may  have  thereby  subjected 
himsdf  to  a  criminal  prosecution  for  the  breach  of  a  public  duty,  yet  that 
the  rejection  of  the  vote  could  not  be  made  the  ground  of  a  civil  action  at  the 
suit  of  the  person  r^ected,  that  person  having,  in  fact,  become  disqualified  to 
vote,  by  reason  of  non-residence. 
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ever,  proved  before  the  defendant,  who  was  mayor  and 
returning-officer  of  the  borough,  that  the  plaintiff  had 
ceased  to  reside  within  the  borough,  and  that,  at  the 
time  of  tendering  his  vote,  he  permanently  resided,  with 
his  family,  at  the  distance  of  more  than  seven  miles  there- 
from, viz.  2X  Gravesefid^  his  vote  was  rejected,  and  his 
name  entered  in  the  poll-books  as  a  vote  tendered. 

On  the  part  of  the  plaintiff,  it  was  insisted,  that, 
although  the  plaintiff  had  no  legal  right  to  vote^  the 
defendant  was  clearly  guilty  of  a  wilful  violation  of  his 
duty,  in  taking  upon  himself,  in  defiance  of  the  82ik1 
section  of  the  act(£7),  to  hold  a  scrutiny;  and,  conse- 


of  the  county  of  ,  or,  for 
the  city,  or  borough,  of  , 

a9  the  case  may  be^"]  ? 

'*  And,  if  any  person  shall 
wilfully  make  a  false  answer  to 
either  of  the  questions  afore- 
said, he  shall  be  deemed  guilty 
of  a  misdemeanor,  and  shall 
and  may  be  indicted,  and  pu- 
nished accordingly ;  and  the 
returning-officer,  or  bis  deputy, 
or  a  commissioner  or  commis- 
sioners to  be  for  that  purpose 
by  law  appointed,  shall,  if  re- 
quired on  behalf  of  any  can- 
didate at  the  time  aforesaid, 
administer  an  oath  to  any  voter 
in  the  following  form  :  — 

**  '  You  do  swear  [or,  affirm, 
as  the  case  may  be"]  that  you 
are  the  same  person  whose 
name  appears  as  A.  B.  on  the 
register  of  voters  now  in  force 
for  the  county  of  ,  [or,  for 

the  —  riding,  parts,  or  — 
division  of  the  county  of  , 

or,  for  the  city,  or  borough, 
of  ,  as  the  case  may  6e], 

and  that  you  have  not  before 
voted,  either  here  or  elsewhere, 
at  the  present  election  for  the 
county  of  ■— -,  [or,  for  the 


riding,  parts,  or 
vision  of  the  county  of  *— , 
or,  for  the  city,  or  borough 
of  ■,  as  the  ease  may  he]. 
So  help  you  God.'  ** 

(a)  Which  enacts,  <<  that, 
save  as  aforesaid  (s.  SI.),  it 
shall  not  be  lawful  to  require 
any  voter  at  any  election  what- 
ever of  a  member  or  memben 
to  serve  in  parlimment,  to  take 
any  oath  or  affirmation,  eidier 
in  proof  of  his  freehold,  or  of 
his  residence,  age,  or  other 
qualification  or  right  to  vote, 
any  law  or  statute,  local  or  ge- 
neral, to  the  contrary  notwith- 
stan^ng;  nor  to  reject  any 
vote  tendered  at  such  election 
by  any  person  whose  name  shall 
be  upon  the  register  of  voters 
in  force  for  the  time  being, 
except  by  reason  of  its  appear- 
ing to  the  retuming-o6ker,  or 
his  deputy,  upon  putting  sndi 
questions  as  aforesaid,  or  cither 
of  them,  that  the  person  so 
claiming  the  vote  is  not  the 
same  person  whoae  name  sp- 
pears  on  such  register  ss  aforr- 
said,orthat  hadprevionsIyvoCed 
at  the  same  election,  w  except 
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quently,  that  he  was  liable  to  an  action  at  the  suit  of  the 
party  whose  right  he  had  so  illegally  obstructed. 

For  the  defendant,  it  was  submitted  that  the  defendant 
was  not  liable,  in  the  absence  of  evidence  that  he  had 
been  actuated  by  malicious  and  corrupt  motives. 

The  learned  judge  told  the  jury  that  the  rejection  of 
the  plaintifTs  vote  was  in  a  certain  sense  wilfiil ;  that  is, 
done  intentionally ;  but  that  the  question  for  them  was, 
whether  the  defendant^had  acted  maliciously,  or  merely 
under  a  misapprehension  of  his  duty  as  returning 
officer. 

The  jury  found  that  the  plaintiff  had  no  right  to 
vote,  and  negatived  malice  in  the  defendant:  and  a 
verdict  was,  by  the  direction  of  the  judge,  entered  for 
the  defendant,  with  leave  to  the  plaintiff  to  move  to 
enter  a  verdict  with  nominal  damages,  in  case  the  court 
should  be  of  opinion  that  the  action  was  maintainable, 
notwithstanding  the  absence  of  malice. 
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Whateleyy  in  Michaelmas  term  last,  accordingly  ob- 
tained a  rule  nisi  to  enter  a  verdict  for  the  plaintiff, 
with  405.  damages.  He  referred  to  the  79th,  81st, 
82nd,  86th,  97th  and  98th  sections  of  the  6  &  7  Vict. 
r.  18.;  and  also  to  AMif  v.  White  {a\  Bemardiston  v. 
Some  (6),  Harman  v.  Tappenden  (c),  Drewe  v.  CouUon  (J), 
and  Comtpi^s  Digest,  {e) 


by  retson  of  luch  person  re- 
fusing to  answer  the  said  ques- 
tioni^  or  either  of  them,  or  to 
take  the  said  oath,  or  make  the 
said  affirmation,  or  to  take  or 
make  the  oath  or  affirmation 
againit  bribery :  and  no  scrutiny 
shall  hereafter  be  alhtoed  by  or 
before  any  returning' officer ^ 
with  regard  to  any  vote  given 
or  tendered  at  any  such ,  eleo^ 
Hon,  any  law,  statute,  or  usage 


to  the  contrary  notwithstand- 
ing* " 
ing. 

(a)  Q  Ld.  Raym,  938.,  6 
Mod.  46.,  1  Salk.  I9.,  3  SaUc 
17.,  Ld.  Holt,  524.,  1  Smith's 
Leading  Casesy  105. 

(&)  2  Lev.  114.,  6  HowelTs 
State  Trials,  lOGS. 

(c)  1  East,  555. 

(d)  1  East,  563,  n. 

(e)  Tit  Action  upon  Sta* 
lutes  (F.) 
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Talfourd^  Serji.,  and  Maynardj  in  Trinity  term  last, 
shewed  cause.  There  is  no  doubt  that  the  defendant 
erred  in  rejecting  the  plaintiff's  vote ;  for,  by  the  79th 
section  of  the  6  &  7  Vict.  c.  18.,  the  register  is  de- 
clared to  be  conclusive  evidence  of  the  continuance  of 
the  voter's  qualification;  by  the  80th,  the  questions 
formerly  put,  and  the  oath  administered,  under  the 
2  W.  4f.  c.  45.  ss.  58,  59.,  are  dispensed  with,  and  (by 
5.  81.)  no  other  inquiry  can  now  be  made,  or  oath  ad- 
ministered, at  the  time  of  polling,  except  as  to  the  voter's 
identity,  and  whether  or  not  he  has  already  voted ;  and 
the  82nd  section  prohibits  the  holding  a  scrutiny.  The 
defendant  undoubtedly  should  have  received  the  plain- 
tiff's vote,  leaving  it  to  be  subsequently  dealt  with  by  a 
committee  of  the  House  of  Commons,  under  &  98.  (a) 


(a)  Which,  —  after  recit- 
ing that^  "  in  and  by  the  said 
first-Tecited act^  [_^W,  4.  c.45.], 
it  is  provided  («.  60.),  that^ 
upon  petition  to  the  Houae  of 
Commons^  complaining  of  an 
undue  election  or  return  of  any 
member  or  members  to  serve  in 
parliament,  any  petitioner,  or 
any  person  defending  such  elec- 
tion or  return,  shall  be  at  liberty 
to  impeach  the  correctness  of 
the  register  of  voters  iti  force 
at  the  time  of  such  election,  by 
proving,  that,  in  consequence 
of  the  decision  of  the  barrister 
trho  shall  have  revised  the  lists 
of  voters  from  which  such  re- 
gister shall  have  been  formed, 
the  name  of  any  person  who 
voted  at  such  election  was  im- 
properly inserted  or  retained  in 
such  register^  or  the  name  of 
any  person  who  tendered  his 
vote  at  such  election  improperly 
omitted  from  such  register,  and 
the  select  committee  appointed 
for  the  trial  of  such  petition 


shall  alter  the  poll  taken  at  ndi 
election  according  to  tlie  troth 
of  the  case,  and  shaU  report 
their  determination  thereupon 
to  the  house,  and  die  bcKue 
shall  thereupon  carry  such  de- 
termination into  effect,  and  the 
return  shall  be  amend^,  or  the 
election  declared  void,  as  the 
case  may  be,  and  the  rq;ister 
corrected  accordingly,  or  such 
other  order  shall  be  nude  as  to 
the  House  shall  seem  proper; 
and  that  doubts  have  arisen 
as  to  the  true  intent  and  mean- 
ing of  the  said  enactment  with 
respect  to  the  power  and  au- 
thority of  any  such  committee 
to  inquire  into  the  validity  or 
invalidity  of  the  vote  of  any 
person  being  on  the  r^;ister  of 
voters  in  force  at  the  time  of 
such  election,'* — declares  and 
enacts  ''  that  it  shall  and  may 
be  lawful  for  any  guch  com- 
mittee to  inquire  into  and  de- 
cide upon  the  right  to  vote  of 
any  person  who,   being  upon 
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But  the  question  is,  whether  the  plaintiff*  can  maintain 
this  action  without  shewing,  in  the  language  of  his  de- 
claration, that  he  was  entitled  to  vote,  and  that  his  right 
was  maliciously  obstructed  by  the  defendant,  —  both  of 
which  the  jury  have  negatived.  It  may  be  conceded, 
that,  where  a  breach  of  an  act  of  parliament  has  been 
committed,  and  a  right  has  been  thereby  affected,  case 
will  lie.  So,  the  obstruction  or  invasion  of  any  legal 
right,  or  a  possibility  of  injury  to  a  title,  affords  ground 
of  action,  although  no  actual  damage  can  be  shewn. 
WeUer  v.  Baker  (a) ;  Marzetti  v.  WiUiams  (b) ;  Young  v. 
Spencer,  (c)  In  1  Wms.  Saund.  S46  b,  {d)^  it  is  said,  that 
**  wherever  any  act  injures  another's  right,  and  would 
be  evidence  in  future  in  favour  of  the  wrong-doer,  an 
action  may  be  maintained  for  an  invasion  of  the  right, 
without  proof  of  any  specific  injury."     In  the  present 
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the  legister  of  voters  in  force 
at  the  time  of  such  election, 
shall  have  voted  in  such  elec- 
tion, or,  not  being  upon  snch 
register,  shall  have  tendered  his 
vote  at  such  election,  in  case 
the  name  of  sudi  person  shall 
have  been  specially  retained 
upon  such  register,  or  inserted 
therein,  or  expunged  or  omitted 
therefrom,  by  the  express  de- 
cision of  the  revising  barrister 
who  shall  have  revised  the  lists 
of  voters  from  which  such  re- 
giater  shall  have  been  formed, 
and  also  that  it  shall  and  may 
be  lawful  for  such  committee 
to  inquire  into  and  decide  upon 
the  right  to  vote  of  any  person, 
who,  being  upon  such  register, 
shall  have  voted  in  such  elec- 
tion, so  far  as  the  same  may  be 
disputed  on  the  ground  of  legal 
incapacity  at  the  time  of  his 
voting,  under  and  by  virtue  of 
any  statute  now  or  hereafter  to 
be  in  force,  or  on  the  ground 


of  any  other  legal  incapacity 
at  the  time  of  his  voting,  whidi 
may  have  arisen  subsequently 
to  the  expiration  of  the  time 
allowed  for  making  out  the  list 
of  voters  from  which  the  re- 
gister of  voters  in  force  at  the 
time  of  such  election  shall  have 
been  formed ;  but  that,  except 
in  such  cases,  or  on  such  grounds 
as  aforesaid,  the  register  of 
voters  in  force  at  the  time  of 
such  election,  shall,  as  far  as 
regards  the  proceedings  before 
such  committee,  be  final  and 
conclusive,  to  all  intents  and 
purposes,  as  to  the  right  to  vote 
in  such  election  of  every  per- 
son who  shall  be  upon  such  re- 
gister." 

(a)  2Wib.4M. 

(c)  10  B.  S^  C.  1^5.,  5  M.  ^ 
22.47. 

(d)  Notes     to    Meiior    v. 
Spateman, 
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V, 
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case,  however,  there  is  neither  damnum  nor  injuria. 
No  right  of  the  plainlifi*  has  been  infringed.  Having 
ceased  to  reside  within  the  borough,  or  within  the  pre- 
scribed limits,  not  only  had  he  no  right  to  vote,  but  he 
might  have  subjected  himself  to  an  indictment  if  he  bad 
voted.  In  Ashby  v.  Whitc^  three  of  the  judges  of  the 
court  of  King*s  Bench  {a)  held  an  action  of  this  sort 
not  to  be  maintainable.  Lord  Holt^  however,  thought 
otherwise:  and  the  House  of  Lords  agreed  with  Lord 
HoU^  on  the  ground  that  the  record  there  shewed  diat 
the  defendant  had  acted  maliciously.  All  the  cases  are 
elaborately  considered  by  Abbott^  Q  J.,  in  CulUn  v. 
Morris,  (b)  Evidence  was  there  offered  for  the  purpose 
of  shewing  express  malice.  In  his  summing  up,  the 
lord  chief  justice  says:  ^^  If  the  plaintiff  had  a  right  to 
vote,  the  question  is,  whether  the  action  be  maintain- 
able under  the  circumstances  of  the  case.  On  the  part 
of  the  plaintiff,  it  has  been  contended  that  he  has  a 
maintainable  right  of  action,  without  at  all  referring  to 
the  motives  by  which  the  tlefendant  was  influenced  in 
rejecting  his  vote,  and  independently  of  the  proof  of  any 
malicious  intention  on  the  part  of  the  defendant  On 
the  part  of  the  defendant,  it  has  been  contended  that  an 
action  is  not  maintainable  for  merely  refusing  the  vote 
of  a  person  who  appears  afterwards  to  have  really  had 
a  right  to  vote,  unless  it  also  appears  that  the  refusal 
resulted  from  a  malicious  and  improper  motive;  and 
that,  if  the  party  act  honestly  and  uprightly,  according 
to  the  be$t  of  his  judgment,  he  is  not  amenable  in  an 
action  for  damages.  I  am  of  opinion  that  the  law,  as  it 
has  been  stated  by  the  counsel  for  the  defendant,  is 
correct.  The  returning  officer  is,  to  a  certain  degree, 
a  ministerial  one ;  but  he  is  not  so  to  all  intents  and 


(a)     GauJdy     Powys,     and 
Powell,  JJ. 


(6)  2  Siark.  N.  P.  C.  .077. 
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purposes;  neither  is  he  wholly  a  judicial  officer;  his 
duties  are  neither  entirely  ministerial  nor  wholly  ju- 
dicial :  they  are  of  a  mixed  nature.  It  cannot  be  con- 
tended that  he  is  to  exercise  no  judgment,  no  discretion 
whatsoever,  in  the  admission  or  rejection  of  votes :  the 
^eatest  confusion  would  prevail  if  such  a  discretion 
were  not  to  be  exercised.  On  the  other  hand,  the 
officer  could  not  discharge  his  duty  without  great  peril 
lad  apprehension,  if,  in  consequence  of  a  mistake,  he 
[)ecame  liable  to  an  action.  It  has  been  urged,  that 
Lord  i%tf/,-— who,  with  great  honour  to  himself,  once 
BUed  this  seat,  —  intimated  his  opinion,  that  the  mere 
refusal  of  the  vote  of  a  person  entitled  to  vote,  would 
^ve  the  pai*ty  a  right  to  sue  the  returning-officer. 
Whether  he  ever  did  say  so  or  not,  we  do  not  certainly 
know;  for,  the  reports  of  that  case  are  very  imperfect. 
No  one  entertains  a  greater  veneration  for  that  learned 
udge  than  I  do;  but,  if  he  did  so  express  himself,  I  am 
[)ound  to  deliver  my  opinion,  that  he  was  mistaken. 
The  case  alluded  to,  —  Asbbi/  v.  fVhitef  —  had  been 
tried  by  a  jury;  and,  upon  the  face  of  the  record,  the 
defendant  was  charged  with  malice :  and,  when  a  writ  of 
srror  was  brought,  the  record  itself  was  conclusive  as  to 
the  malice  of  the  defendant,  since  the  court  could  look 
It  nothing  beyond  the  record.  The  next  case  which 
has  been  alluded  to,  is,  that  of  Grew  v.  Milward(a); 
and  there  the  declaration  charged  the  defendant  with 
baving  'wilfulii/  and  maliciously  refused  the  vote  of  the 
plaintiff;  and  there,  the  jury  found  a  verdict  for  the 
plaintiiF,  with  considerable  domages,  amounting  to  300/.; 
from  which  it  appears  that  the  defendant  had  conducted 
himself  very  maliciously.  A  writ  of  error  was  then 
brought;  but  the  averment  of  malice  was  upon  the 
record,  and  ultimately  the  writ  of  error  was  abandoned. 
The  next  action  was  brought,  not  by  the  party  whose 
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(a)  2  Lueleri^  245. 
VOL.  1V.«-  Ci  B.  3L 
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vote  had  been  refused,  but  by  a  candidate;  and  it  was 
brought  against  the  returning-officer  for  having  refused 
votes  tendered  on  behalf  of  the  plaintiff,  and  having 
returned  another  candidate.  That  action  was  founded 
upon  the  statute  of  Will.  S.  (a) ;  and  that  statute  gifa 
a  right  of  action  in  those  cases  only  where  the  act  of  the 
defendant  is  wilfid.  (b)  A  case  afterwards  came  oa  to 
be  tried  before  Wilson^  J.,  on  the  Western  circuit,  — 
Drevoe  v.  Coulion  {c)f  — which  had  been  brought  by  the 
plaintiff  against  the  defendant  for  having  refused  to 
admit  his  vote,  {d}  It  was  admitted  by  the  counsel  for  the 
plaintiff,  that  the  plaintiff  was  one  of  a  class  of  persoos 
who  had  not,  for  a  length  of  time,  been  allowed  to  vote; 
and  it  was  held  that  the  action  was  not  maintainable, 
because  the  defendant  had  done  no  more  than  that 
which  his  predecessors  had  done.  If  a  vote  be  refused, 
with  a  view  to  prejudice  either  the  party  entitled  to  vote, 
or  the  candidate  for  whom  he  tenders  his  vote,  the  mo- 
tive is  an  improper  one,  and  an  action  is  maintainablei 
The  question  for  your  consideration  is,  whether  the 
refusal  of  the  vote,  in  this  instance,  was  founded  on  an 
improper  motive  on  the  part  of  the  defendant.  It  is  for 
you  to  pronounce  your  opinion,  whether  the  defendant'^ 
conduct  proceeded  from  an  improper  motive,  or  from 
an  honest  intention  to  discharge  his  duty,  acting  under 
professional  advice.  If  he  intended  to  do  prejudice 
either  to  the  plaintiff  or  to  the  candidate  for  whom  be 
meant  to  vote,  the  plaintiff  is  entitled  to  your  verdict: 
if,  on  the  other  hand,  he  acted  in  the  best  way  he  coul<l, 
according  to  his  judgment,  your  verdict  ought  to  be  for 
the  defendant.'^  The  reasoning  there  is  sound  and  con- 
clusive. Pater  v.  Baker  (e)  is  also  a  strong  authority 
to  shew  that  an  action  of  this  sort,  is  maintainable  only 
on  proof  of  malice.     Mere,  as  there,  the  defendant  ms 


(a)  7  &  8  W.  3.  c.  25. 
(6)  Section  6. 

(c)  1  Etut,  563,  n. 

(d)  The  declaration  alleged 


that  the  defendant  obstntfitii 
and  hindered  the  plaintiff  fio 
giving  his  vote. 

(tf)  AnU,  VoL  III.  p.  9Sl 
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acting  in  the  bond  fide  performance  of  a  public  duty. 
In  Davis  v.  Black  {a\  which  was  an  action  upon  the 
case  against  a  clergyman  for  refusing  to  marry  the 
plaintiff^  it  was  objected,  on  the  part  of  the  defendant, 
that  the  declaration  did  not  disclose  circumstances  to 
shew  the  proposed  marriage,  legal ;  and  the  court,  con- 
curring in  tiie  objection,  held  the  action  not  maintain- 
able. So,  here,  it  was  an  essential  averment  in  this 
declaration,  that  the  plaintiff  was  entitled  to  vote  in  the 
election  in  question :  and  that  the  jwy  have  negatived. 
\Mauiei  J.  Suppose  this  plaintiff  had  been  imprisoned 
by  a  wrong-doer,  per  quod  he  was  prevented  from  voting 
at  the  election,  could  he  in  that  case  have  maintained 
an  action  in  respect  of  the  special  damage  ?"]  Clearly 
not.  The  voter  sustains  no  injury.  Not  only  was  there 
no  legal  right,  but  the  act  of  voting  would  have  been,  on 
the  part  of  the  plaintiff,  an  express  contravention  of  the 
provisions  of  the  act. 

If  the  plaintiff  has  any  remedy  at  all,  it  must  be 
an  action  of  debt^  under  the  97th  section  of  the  6  & 
7  Vict.  c.  18.  (6),  in  which  case,  as  was  held  in 
Tarr  v.  M^Gahey{c\ — an  action  against  an  overseer 
for  a  penalty  under  the  76th  section  of  the  2  W.  4. 
c.  45.,  the  terms  of  which  are  identical  with  those  o( 
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(a)  1  Oak  S^  D.  432. 

(6)  Which  enacts,  *'  that 
every  sheriflT^  under-sheriff,  clerk 
of  ^e  peace^  town-clerk,  se- 
condary, retuming-officer^  clerk 
of  the  crown,  postmaster,  over- 
seer, or  other  person  or  public 
officer  required  by  this  act  to 
do  any  matter  or  thing,  shall^ 
for  every  wilful  misfeasance,  or 
wilful  act  of  commission  or 
omission  contrary  to  this  act, 
forfeit  to  any  party  aggrieved  the 
penal  sum  of  lOOi^,  or  such  less 
sum  as  the  jury  before  whom 
may  be  tried  any  action  to  be 

3  L 


brought  for  the  recovery  of  the 
before-mentioned  sum,  shall 
consider  just  to  be  paid  to  such 
party,  to  be  recovered  by  such 
party,  with  full  costs  of  suit, 
by  action  for  dt^i  in  any  of 
Her  Majesty's  superior  courts 
at  Westminster :  Provided  al- 
ways, that  nothing  herein  con- 
tained shall  be  construed  to 
supersede  any  remedy  or  action 
against  any  return ing-officer, 
according  to  any  law  now  in 
force." 

(c)  7  aS(  P.  380. 
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be  soffideDt  to  sbev  tkot  he  acted  wi^Jfy.     Oat,  hov- 

erer,  lies  oolr  where  it  wooU  howc  laio  bcfiire  the  pus- 

iiigof  the 


Whaidn^  Kim^ate^  SefjL,  and  Pkiptom^  in  support  of 
the  role.  FonDerijr,  the  rgfnming-olBcer  had  dudes  of 
a  judicial  as  well  as  of  a  ministerial  character,  to  per- 
form :  and  it  is  cxpresslj  opoo  that  groimd  that  AbboU, 
C.  J^  in  Cidlm  ▼.  Morris^  rests  his  exemption  from  lift* 
bilitj,  in  the  absence  of  proof  of  express  malice.  The 
same  groond  is  taken  bj  the  majority  of  the  ooort  be- 
low, in  AsUy  ▼.  fVkiU.  Bat  Lord  //ofr,  in  giWng  hu 
judgment  (a),  sajSy  ^  Where  a  new  act  of  parliament  is 
Duule  ibr  the  benefit  of  the  subject,  if  a  man  be  biodered 
from  the  enjoyment  of  it,  he  shall  have  an  action  against 
soch  person  who  so  obstrocted  him.  How  else  comes  an 
action  to  be  maintainable  by  the  party  on  the  statute  2 
Ric.  2^  de  scandalis  wutgnatum  {b\  but  in  consequence  of 
law  ?  For,  the  statute  was  nuule  for  the  preservation  of 
public  peace,  and  that  is  the  reason  that  no  writ  of  error 
lies  in  the  Exchequer  Chamber  by  force  of  the  statute 
of  27  Eliz,  (c\  in  a  judgment  of  the  King's  Bench  on  aii 
action  de  scandalis ;  for,  it  is  not  included  witliin  the 
words  of  the  statute ;  for,  though  the  statute  says  such 
writ  shall  lie  upon  judgments  in  actions  on  the  case,  jet 
it  does  not  extend  to  that  action,  although  it  be  on 
action  on  the  case,  because  it  is  an  action  of  a  far  higlier 
degree,  being  founded  specially  upon  a  statute.  (^0  ^^^ 
then,  when  a  statute  gives  a  right,  the  party  shall  bare 
an  action  for  the  infringement  of  it,  is  it  not  as  forcible 

(a)  2  Ld.  Haym.  QS^  (d)  Fiseaunt  Sag  M»d  Stil 

(6)  2  Rie.  2.  c.  5.,  IS  Co.     r.   Stephens,    Cf.   Cer.  l¥L 

tiep.  154.  Vide  1  Bla.  Cmm.  8& 
(0  S7  EUtf.  c  a« 
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when  a  man  has  his  right  by  the  common  law  ?  This  right        1 847* 
of  voting  is  a  right  in  the  plaintiff  by  the  common  law, 
and  consequently  he  shall  maintain  an  action  for  the 
obstruction  of  it.     But  there  wants  not  a  statute,  too,  in      Belchkb. 
this  <tise;  for,  by  West.  l>{a)  it  is  enacted,  that,  foras- 
much as  elections  ought  to  be  free,  the  King  forbids, 
upon  grievous  forfeiture,  that  any  great  man,  or  other, 
by  power  of  arms,  or  by  malice,  or  menaces,  shall  dis- 
turb  to  make  free  election,  {b)     And  this  statute,  as  my 
Lord  Cote  observes,  is  only  an  inforcement  of  the  com- 
mon law  ;  and,  if  the  parliament  thought  the  freedom  of 
elections  to  be  a  matter  of  that  consequence  as  to  give 
their  sanction  to  it,  and  to  enact  that  they  should  be 
free,  it  is  a  violation  of  that  statute  to  disturb  the  plain- 
tiff in  this  case  in  giving  his  vote  at  an  election,  and  con- 
sequently actionable.     And  I  am  of  opinion  that  this 
action  on  the  case  is  a  proper   action.     My  brother 
PoweUj  indeed,  thinks  that  an  action  upon  the  case  is 
not  maintainable,  because  here  is  no  hurt  or  damage  to 
the  plaintiff:  but  surely  every  injury  imports  a  damage, 
though  it  does  not  cost  the  party  one  farthing,  and  it  is 
impossible  to  prove  the  contrary ;  for,  a  damage  is  not 
merely  pecuniary,    but  an   injury   imports  a  damage, 
when  a  man  is  thereby  hindered  of  his  right.    As,  in  an 
action  for  slanderous  words,  though  a  man  does  not  lose 
a  penny  by  reason  of  the  speaking  them,  yet  he  shall 
have  an  action.     So,  if  a  man  gives  another  a  cuff  on 
the  ear,  though  it  cost  him  nothing,  no  not  so  much  as 
a  little  diachylon,  yet  he  shall  have  his  action ;  for,  it  is 
a  personal  injury.  So,  a  man  shall  have  an  action  against 
another  for  riding  over  his  ground,  though  it  do  him  no 
damage;  for,  it  is  an  invasion  of  his  property,  and  the 
other  has  no  right  to  come  there.     And  in  these  cases 
an  action  is  brought,  vi  et  armis.     But,  for  invasion  of 

(a)  S  Edw,  1.  c.  5J  words  '*  ne  per  malice**  are  in 

(5)  2  Inet  l68j  16*9.     The     S'lnst.^  but  are  not  in  Buffhead. 
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1847.        another's  franchise,  trespass  vi  et  arwns  does  not  lie, but 
an  action  of  trespass  on  the  case ;  as,  where  a  man  has 
reloma  brevium^  he  shall   have  an  action  against  any 
Belches.      ^^^  ^^o  enters,  and  invades  his  frandiiae,  thoi^  he 
lose  nothing  by  it.     So,  here,  in  the  principal  case,  the 
plaintiff  is  obstructed  of  his  right,  and  shall  tbercfixt 
have  his  action.     And  it  is  no  objection  to  say  that  it 
will  occasion  multiplicity  of  actions;   for,  if  men  will 
multiply  injuries,  actions  must  be  multiplied  too;  for, 
any  man  that  is  injured  ought  to  have  his  recompence. 
Suppose  the  defendant  had  beat  forty  or  fifty  men,  the 
damage  done  to  each  one  is  peculiar  to  himself  and  he 
shall  have  his  action.     So,  if  many  persons  receive  a 
private  injury  by   a   public  nuisance,  every  one  shall 
have  his  action,  —  as  is  agreed  in  fVilliamis  CBse(a\ 
and  Watbury  and  PameU.  (b)    Indeed,  where  many  men 
are  ofiended  by  one  particular  act,  there  they  must  pro- 
ceed by  way  of  indictment,  and  not  of  action ;  for,  in  that 
case,  the  law  will  not  multiply  actions.     But  it  is  otfae^ 
wise  when  one. man  only  is  offended  by  that  act;  he 
shall  have  his  action :  as,  if  a  man  dig  a  pit  in  a  oom- 
roon,  everv  commoner  shall  have  an  action  on  the  case, 
per  quod  cornmuniam  suam  in  tarn  amplo  modo  habere  son 
pahtU  :  for,  every  commoner  has  a  separate  right    But 
it  would  be  otherwise  if  a  man  dig  a  pit  in  a  highway; 
every  passenger  shall  not  bring  his  action,  but  the  party 
shall  be  punislied  by  indictment  (c) ;  because  the  injury 
is  general,  and  common  to  all  that  pass.     But,  where 
the  injury  is  particular  and  peculiar  to  every  man,  each 
man  shall  have  his  action."     Since  the  passing  of  tbe 
reform  and  r^istration  acts,  the  returning-officer  is  do 
longer  a  jodicial,  but  a  mere  ministerial  officer.    It  is 
his  duty  to  record  the  vote,  on  the  voter  answering  tbe 

(a)  5  Co.  Jte^  7i  bi  (c)  Iveson  v.  Moore,  1  U 

(6)  Co,  LitU  56.  a.  Raym.  486. 
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two  questions  prescribed  by  sect.  81  of  the  latter  act;        1847* 
the  one  in  the  affirmative,  and  the  other  in  the  negative;  ' 

even  though  such  answers  be  false  to  his  own  knowledge.  P^^^J" 
ICresswellpJ*  There  may  be  a  duty  to  perform  with  respect  Bsloheb. 
to  others,  but  not  a  duty  to  be  performed  to  the  party  who 
tenders  his  vote.]  This  is  not  like  the  case  of  an  action 
against  the  sheriff  for  a  breach  of  duty,  in  permitting  a 
prisoner  arrested  on  mesne  process  to  escape  —  P/aii£ 
v.  Anderson  (a) ;  Williams  v.  Mostyn  (b)  —  or  for  falsely 
returning,  that  goods  seized  at  the  plaintiff's  suit  remain 
in  his  hands  for  want  of  buyers  —  Wylie  v.  Birch,  (c) 
The  invasion  of  the  plaintiff's  right,  by  wilfully  refusing 
to  record  his  vote,  was  an  act  from  which  the  court 
would  imply  malice  —  Crozer  v.  Pilling  (d) ;  Bromage 
v.  Prosser  (e) ;  and  for  which  an  action  will  lie,  though 
no  actual  damage  be  shewn  to  have  resulted —  Weller  v. 
Baker  (g) ;  Marzetti  v.  WiUiams  {h) ;  Blofield  v.  Payne(i); 
for,  wherever  there  is  a  breach  of  duty,  the  law  will  pre- 
sume some  damage  — •  Baker  v.  Green  (k) ;  BuUer's  Nisi 
Prius,  64<;  Comi/ns's  Digest.(/)  In  Clifton  v.  Hooper  (m), 
it  was  held,  that,  if  the  sheriff,  having  a  writ  of  execu- 
tion delivered  to  him,  unnecessarily  delay  putting  it  in 
forces  an  action  on  the  case  lies  against  him  at  the  suit 
of  the  execution-creditor,  though  no  actual  pecuniary 
damage  has  arisen  from  the  default.  Lord  Denman 
there  says :  "  When  the  clear  right  of  a  party  is  in- 
vaded in  consequence  of  another's  breach  of  duty,  he 
roust  be  entitled  to  an  action  against  the  party  for  some 
amount.     There  is  no  authority  to  the  contrary.     WiU 


(fl)  5  T. R.  37.  (h)  lB.^Ad. 410.  1  N. ^ 

(6)  ^M.S^W.  145.  M.  35S. 

(c)  4  Q.  J?.  566.  (»)  4,3.  Si  Ad.  410. 

(d)  4  B.SfC.  26.,   6D.Sf  Qc)  2  Bingh.  317.,  9  «/•  B. 
R.I29.  Moore,  5S4f. 

(«)  4B.Sf  C.  247.,  6  D.S^  (/)  Tit.  Action  on  the  Caee 

R.  296.  for  Misfeasance  (A.  2.). 

(jff)  2  WUs.  414.    The  Tun-  (m)  6  Q.  A  468. 
bridge  Wells  Dippers*  case, 
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1847.  liams  v.  Moslyn  is  expressly  to  the  point,  if  what  is  said 
there  be  applied  to  the  case  where  the  debtor  might  be 
arrested,  but  is  not.  The  court  of  Exchequer  said 
there,  that,  if  a  debtor  is  arrested  on  final  process,  and 
escapes,  there  is  a  cause  of  action,  though  no  peconiary 
damage  be  shewn ;  the  creditor  has  a  right  to  have  the 
body  in  gaol ;  and  the  escape  of  the  debtor,  for  ever  so 
short  a  time,  is  necessarily  a  damage  to  him  ;  and  the 
action  for  an  escape  lies."  And  fVigktman^  J.,  said: 
**  The  plaintiff  here  certainly  lost  the  benefit  of  a  right 
which  he  had  to  detain  the  body  of  the  debtor.  That 
right  may  have  been  of  no  value ;  but  still  there  was 
some  damage.**  In  Taylor  v.  Henniker  (a),  it  was  held, 
that,  where  a  landlord  distrains  for  more  than  is  doe  for 
rent,  an  action  on  the  case  lies  at  the  suit  of  the  tenant, 
though  the  goods  distrained  are  of  less  value  than  the 
rent  really  due:  and  it  is  no  defence,  that,  after  distress, 
and  notice  thereof,  and  before  the  sale,  the  landlord 
served  a  second  notice  on  the  tenant,  stating  the  amount 
really  due,  and  that  the  distress  was  taken  for  that 
amount  only,  and  would  be  sold  unless  that  amount  was 
paid.  That  was  a  case  of  simple  breach  of  duty,  and 
no  actual  damage.  This  being  the  ordinary  case  of  a 
ministerial  ofiicer,  departing  from  a  plain  and  strict  duty 
imposed  by  act  of  parliament,  the  question  of  express 
malice  does  not  arise. 

The  allegation  in  the  declaration  that  the  plaintiff  was 
eniilled  to  have  his  vote  recorded  at  the  election,  does 
not  necessarily  import  that  he  had  an  absolute  and  inde* 
feasible  right  to  vote.  The  language  of  the  declaration 
is  not  to  be  understood  in  a  sense  larger  than  is  neces- 
sary to  support  the  action  :  Heath  v.  Milward  (b).  As 
against  the  present  defendant,  the  declaration  ooncio- 
sively  shews  that  the  plaintiff  was  a  person  entided  to 


(a)  12  Ad.  S^  E.  488.  (6)  2  N.  C.  98.,  8  Scott, 
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vote.    The  declaration  necessarily  alleges  the  defendant 
to  have  acted  maliciously :  Saxon  v.  Castle,  {a) 

Cur,  adv.  wi//, 

CoLTMAN,  J.,  now  delivered  the  judgment  of  the 
court. 

This  was  an  action  against  the  returning-ofiBcer  of 
the  borough  of  Abingdon^  for  refusing  to  admit  the 
plaintiff  to  give  his  vote  at  an  election  of  a  member  of 
parliament  for  the  borough. 

The  plaintiff's  name  had  been  regularly  placed  on 
the  register  of  voters  for  the  borough;  but  he  had 
ceased  to  reside  there,  and,  at  the  time  of  the  election, 
he  resided  with  his  family  at  Gravesend.  He,  however, 
tendered  himself  to  give  his  vote  at  the  election,  insist- 
ing that,  on  his  answering  satisfactorily  the  questions 
which  the  returning-officer  was  authorised  to  put  to  him, 
and  taking,  if  required,  the  oath  authorised  to  be  ad- 
ministered to  a  voter  at  an  election  of  a  member  of 
parliament,  he  was  entitled  to  have  his  name  placed  on 
the  poll,  and  entered  upon  the  final  close  of  the  poll. 
The  returning-officer,  however,  rejected  the  vote;  and 
for  this  rejection  the  action  was  brought. 

Upon  the  trial,  the  jury,  —  having  declared  them- 
selves satisfied  that  the  plaintiff  was  not  entitled  to  vote, 
and  that  the  defendant  was  not  actuated  by  any  ma- 
licious motive,  though  the  act  of  rejecting  the  vote  was 
wilful,  —  found  a  verdict,  by  the  direction  of  the  judge, 
for  the  defendant.  But  leave  was  reserved  to  the  plain- 
tiff to  have  a  verdict  entered  for  him  for  40s.,  if  the 
court  should  be  of  opinion,  that,  on  the  facts  proved,  in 
the  absence  of  malice,  the  action  was  maintainable. 

A  rule  nisi  having  been  granted,  in  conformity  with 
the  leave  reserved,  it  was  contended,  on  behalf  of  the 
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plaintiff,  that,  as  the  provisions  of  the  statute  6  &  7  Viet, 
c.  18.  5.  82.  are  express, — that  it  shall  not  be  lawfiil  to 
reject  any  vote  tendered  at  any  election  of  a  member  to 
serve  in  parliament  by  any  person  whose  name  shall  be 
on  the  register  of  voters  in  force  for  the  time  being, 
except  by  reason  of  its  appearing  to  the  returning-officer, 
upon  putting  the  questions  mentioned  in  the  statute, 
that  the  person  so  claiming  to  vote  b  not  the  same 
person  whose  name  appears  on  such  roister,  or  that  be 
has  previously  voted  at  the  same  election,  or  except  by 
reason  of  such  person  refusing  to  answer  the  said  ques- 
tions, or  either  of  them,  or  to  take  the  said  oath,  or 
make  the  said  affirmation,  or  to  take  or  make  the  oath 
or  affirmation  against  bribery, — it  was  therefore  a  dear 
violation  of  duty  by  the  returning-officer  to  rgect  the 
vote;  and  that  such  an  act  was  an  injury  to  the  votei^s 
right,  and  a  damage  to  him,  for  which  an  action  lay,  on 
the  principles  established  by  the  cases  of  AsUy  v. 
White  (a),  and  Clifion  v.  Hooper,  {b)  The  dictum  of 
LfOrd  Denman  in  the  latter  of  those  cases  was  particn- 
larly  relied  on,  where  it  was  said,  that,  when  the  clear 
right  of  a  party  is  invaded  in  consequence  of  anotbei^s 
breach  of  duty,  he  must  be  entitled  to  an  action  against 
that  party  for  some  amount. 

On  the  part  of  the  defendant,  the  79th  section  of  the 
same  statute  was  relied  on,  by  which  it  is  provided  that 
no  person  shall  be  entitled  to  vote  at  any  future  electioo 
for  a  member  to  serve  in  parliament  for  any  borou^ 
unless  he  shall  ever  since  the  Slst  of  My  in  the  year  in 
which  his  name  was  inserted  in  the  register  of  voters 
then  in  force,  have  resided,  and,  at  the  time  of  voting, 
shall  continue  to  reside,  within  the  borough,  or  within 
the  distance  thereof  required  by  the  act  to  entitle  him 
to  be  registered ;  and  it  was  contended  that  the  plaintifl^ 


(a)  2  L4.  Raym.  954. 
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in  seeking  to  vote,  contrary  to  the  express  provisions  of 
the  act  of  parliament,  was  himself  endeavouring  to 
commit  a  misdemeanor,  for  which  he  might  be  crimi- 
nally responsible. 

It  was  not  denied,  that  the  returning-officer,  in  refus* 
ing  to  admit  the  vote,  had  mistaken  his  duty,  and  acted 
in  contravention  of  the  82nd  section  of  the  act,  and 
might  have  subjected  himself  to  a  criminal  prosecution 
for  the  breach  of  a  public  duty :  but  it  was  insisted  that 
the  rejection  of  the  vote,  under  these  circumstances, 
could  not  be  made  the  ground  of  a  civil  action  at  the 
suit  of  the  person  rejected. 

It  appears  to  us  that  this  view  of  the  case  is  correct 
The  object  olf  the  statutes  2  ^  4.  c.  45.  and  6  &  7  Vict, 
c.  18.,  in  limiting  the  questions  that  should  be  put  to  a 
voter,  appears  to  be,  to  prevent  a  waste  of  time,  by 
going  into  intricate  questions  of  law  or  fact,  so  that  all 
who  were  entitled  to  vote  might  have  the  opportunity 
of  doing  so  within  the  limited  time  now  allowed  for  the 
purpose. 

This  restricting  of  the  inquiry  to  two  simple  questions, 
though  highly  convenient  with  reference  to  the  general 
conduct  of  an  election,  was  incidentally  attended  with 
this  inconvenience,  that  it  put  it  in  the  power  of  parties 
who  were  not  entitled  to  vote,  to  have  their  names  put 
upon  the  poll,  and  thereby  to  influence  the  election. 

But  it  appears  to  us,  that,  although  a  party  in  the 
situation  of  the  plaintiff,  has  the  power  in  this  way  to 
compel  the  returning-ofiicer,  under  the  apprehension  of 
a  prosecution,  to  put  his  name  upon  the  poll,  he  has  not 
the  right  to  do  so;  that,  in  doing  so,  he  is  acting  in 
direct  contravention  of  the  act  of  parliament,  the  terms 
of  which  are  express,  that  he  shall  not  be  entitled  to 
vote ;  and  that  the  rejection  of  his  vote  cannot  amount 
to  a  violation  of  any  thing  which  the  law  can  consider 
as  his  right. 
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The  foundation  of  the  plaintiff's  action  is,  the  injury 
to  his  right;  but  we  are  of  opinion,  for  the  reason  above 
given,  that  he  has  no  right,  and,  consequently,  that  he 
has  suffered  no  injury.  The  rule,  therefore,  for  enter- 
ing a  verdict  for  the  plaintiff,  must  be  discharged. 

This  is  to  be  considered  as  the  judgment  of  my  bro- 
thers Mavle  and  CressweU  and  myself,  the  lord  chief 
justice  having  been  counsel  in  the  case,  and  declining  to 
interfere. 

Rule  discjiarged. 


July  3. 


King  v.  Norman. 


In  debt,  by  il.   T\EBT  upon  a  bond,  in  the  penal  sum  of  5000/., 

against  A  oua  bearing  date  the  3rd  of  Oclober,  18*5. 

bond  entered  mt      ^  n     ^ 

into  jointly  The  defendant  craved  oyer  of  the  bond  and  conditioD, 

and  severally 

by  B.  and  C»  to  A.,  in  the  penal  sum  of  5000/.,  the  condition  (set  out  on  ojer) 
after  reciting  that  C  had  been  appointed  collector  of  taxes,  and  that  A.  had  con- 
sented to  become  one  of  his  sureties,  was  stated  to  be  that  B.  and  C  should  keep 
hannless  and  indemnify  A.  from  and  against  all  costs^  charges,  &c.^  which  be 
should  incur  in  consequence  of  his  becoming  such  surety.     B.  pleaded,  that  ^ 
had  not,  at  any  time  since  the  making  of  the  bond,  been  in  anywise  damnified  hj 
reason  or  means  of  any  matter,  cause,  or  thing  in  the  condition  mentioned.    To 
this  plea  A.  replied,  that  C  continued  collector  until.  &c. ;  that,  during  the  said 
time  that  C.  continued  such  collector^  and  after  the  making  of  the  bond,  &c ,  there 
came  to  the  hands  of  C,  as  such  collector,  *'  divers  large  suma  of  money,  amount- 
ing in  the  whole  to  a  large  sum  of  money,  exceeding  500/.,  to  tcit,  2006L  7«.  lOeL;" 
and  that  C  did  not  pay  over  the  same,  or  any  part  thereof  to  the  receiver-geneni : 
and  A.,  for  assigning  a  breach  of  the  condition  of  the  bond,  said,  that,  by  reason 
of  such  default,  he  was  called  upon  by  the  receiver-general,  and  forced  and  com- 
pelled to  pay,  and  did  pay  to  the  receiver-general  a  large  sum  of  money,  to  witj 
500/.,  parcel  of  the  moneys  so  received  by  C.  as  such  collector^  &c     To  this  R 
rejoined,  that  A,  was  not  forced  or  obliged  to  pay  the  said  sum  of  money  in  the 
replication  in   that  behalf  mentioned,  or  any  part  thereof,  in  manner  and  fonn 
as  alleged :  — 

Held,  that,  by  this  rejoinder,  the  receipt  of  500/.  by  C.  was  not  admitted; 
and  that,  in  the  absence  of  evidence  to  shew  that  some  money  had  been  received 
by  C,  nominal  damages  only  could  be  assessed  on  the  breach  assigned. 

Held  also,  that  the  mere  production  of  a  judgment  signed  against  A.,  under  a 
judge's  order,  for  500/.,  at  Uie  suit  of  the  receiver-g;eneral,  was  not  evidence  of 
the  amount  of  the  damage  sustained  by  A*  in  consequence  of  his  suretyshifk 
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which  were  set  out  as  follows:  —  "  Know,  all  men,  by         18i7. 
these  presents,  that  we,  David  Strachan^  of  &c.,  and 
Joseph  Norman^  of  &c.  (the  defendant),  are  jointly  and 
severally  held  and  firmly  bound  unto  Thomas  King^  of      Norman. 
&c.  (the  plaintiff),  in  the  penal  sum  of  5000/.,  of  lawful 
money  of  Great  Britain,  to  be  paid  to  the  said  Thontas 
King,  or  to  his  certain  attorney,  executors,  administra- 
tors, or  assigns,  for  which  payment,  to  be  well  and 
faithfully  made,  we  jointly  bind  ourselves,  our  heirs, 
executors,  and  administrators,  and  each  of  us  severally, 
separately  and  apart  from  the  other  of  us,  bindeth  him- 
self, his  heirs,  executors,  and  administrators,  firmly  by 
these  presents :    Sealed  with  our  seals :    Dated,  &c. : 
Whereas  the  said  David  Slrachan  has  been  nominated 
and  appointed  a  collector  of  the  land,  assessed,  and 
property  taxes,  for  the  second  part  of  Cofidtiit  Ward,  in 
the  parish  St.  George,  Hanover  Square,  in  the  liberty  of 
Westminster,  in  the  county  of  Middlesex:  And  whereas 
the  said  Thomas  King  has  consented  to  become  one  of 
the  sureties  for  the  said  David  Strachan,  for  the  due 
payment  to  the  receiver-general  of  taxes,  of  all  such 
sum  or  sums  of  money  as  shall  come  to  the  hands  of 
the  said  David  Strachan,  as  such  collector  as  aforesaid, 
and  for  the  due  demand  by  the  said  David  Strachan,  in 
pursuance  of  the  acts  of  parliament  under  or  by  virtue 
of  which   the  said  several   taxes  are  payable,  of  the 
several  sums  assessed,  of  the  respective  persons  from 
whom  the  same  are  payable,  and,  in  case  of  non-pay- 
ment thereof,  for  the  due  enforcement  of  the  powers  of 
the  said  acts  against  such  as  shall  make  default:  And 
whereas  the  said  Thomas  King  consented  to  become 
such  surety  for  the  said  David  Strachan,  on  condition 
that  the  said  David  Straclian  and  Joseph  Norman  should 
enter  into  the  above-written  bond  or  obligation,  subject 
to-  the  condition  hereafter  contained :   Now,  the  con- 
dition of  the  above-written  bond  or  obligation  is  such. 
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1847*  that,  if  the  said  David  Sirachan  and  Joseph  Narmany  or 
"""^"  one  of  thenu  their  or  one  of  their  heirs,  executors,  or 
administrators,  do  and  shall  from  time  to  time,  and  at 
NoBMAK.  all  times  hereafter,  well  and  sufficiently  save,  defend, 
and  keep  harmless,  and  indemnify  the  said  Thomas 
Kingy  his  heirs,  executors,  and  administrators,  from  and 
against  all  loss,  costs,  charges,  damages,  and  expenses 
which  he  the  said  Thomas  King,  his  heirs,  executors, 
or  administrators,  shall  or  may  at  any  time  or  times 
hereafter  incur,  sustain,  or  be  put  unto  by  reason  or  in 
consequence  of  the  said  Thomas  King  becoming  such 
surety  as  aforesaid,  —  then  the  above-written  bond  or 
obligation  shall  be  void ;  otherwise,  the  same  shall  be 
and  remain  in  full  force  and  virtue:"  which  being  reid 
and  heard,  the  defendant  said  that  the  plaintiff  had  not 
at  any  time  since  the  making  of  the  said  writing  ob- 
ligatory, and  condition  thereof,  hitherto,  been  in  any 
wise  damnified  by  reason  or  means  of  any  matter, 
cause,  or  thing  in  the  said  condition  of  the  said  writing 
obligatory  mentioned  —  verification. 

Replication,  that  the  said  David  Sirachan  in  the  said 
writing  obligatory,  and  in  the  said  condition  thereof, 
named,  remained  and  continued  such  collector  of  the 
land,  assessed,  and  property  taxes,  for  the  second  part 
of  Conduit  Ward,  &c.,  as  in  the  said  condition  men- 
tioned, for  a  long  space  of  time,  to  wit,  from  the  day  of 
the  making  of  the  said  writing  obligatory,  until  and 
upon  a  certain  other  day  subsequent  thereto,  to  wit, 
until  and  upon  the  5th  of  Marchj  1846;  that,  during 
the  said  time  that  the  said  David  Sirachan  so  remained 
and  continued  such  collector  as  aforesaid,  and  after  tbe 
making  of  the  said  writing  obIigatot*y,  and  of  the  said 
condition  thereof,  to  wit,  on  the  Srd  of  October^  1845, 
and  on  divers  other  days  and  times  between  that  day 
and  the  snid  5th  of  March j  1846,  there  came  to  the 
hands  of  the  said  David  Strachan,  as  such  collector  as 
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aforesaid,  divers « large  sums  of  money,  amounting  in         1.S47. 

the  whole  to  a  large  sum  of  money,  exceeding  SOO/.,        

to  wiif   the   sum  of    2006/.   75.    lOd.s   and  that   the         ^*'*® 
said  David  Strachan  did  not  nor  would  duly  pay   to      Nohmak. 
the  receiver-general  of  taxes  the  said  several  sums  of 
money  so   by   him   received  as   aforesaid,  or   any  or 
either  of  them,  or  any  part  thereof,  but  therein  wholly 
made  default :  and  the  plaintiff,  for  assigning  a  breach 
of  the  said  condition  of  the  said  writing  obligatory,  ac- 
cording to  the  form  of  the  statute  in  such  case  made, 
said,  that,  by  means  and  by  reason  of  such  default  and 
non-payment  of  the  said  David  Strachan^  as  aforesaid, 
be,  the  plaintiff,  afterwards,  and  before  the  commence- 
ment of  the  suit,  to  wit,  on  the  28th  of  May^  1846,  was 
called  upon  by  the  said  receiver-general  of  taxes  to  pay, 
and  was  then  forced  and  compelled  to  pay^  and  did  then 
pay,  to  the  said  receiver-general  of  taxes,  a  large  sum 
of  money,  to  wiV,  500^,  parcel  of  the  moneys  so  received 
by  the  said  David  Strachan  as  such  collector  as  afore- 
said, and  he  the  plaintiff  did  thereby  then  incur  and 
sustain  loss  and  damage  to  a  great  amount,  to  wit,  to 
the  amount  of  500/.,  by  reason  and  in  consequence  of 
his,  the  plaintiff's,  having  become  such  surety  as  in  the 
said  condition  of  the  said  writing  obligatory  mentioned  : 
yet  that  the  said  David  Strachan  and  the  defendant  had 
not,  nor  had  either  of  them,  paid  the  said  sum  of  500/., 
or  any  part  thereof,  to  the  plaintifiF^  nor  had  they,  nor 
had  either  of  them,  otherwise  well  and  sufficiently  saved, 
defended,  kept  harmless,  and  indemnified  the  plaintiff 
from  or  against  such  loss  and  damage  as  aforesaid ;  and 
the  said  sum  of  500/.  from  thence  hitherto  had  been,  and 
still  was,  wholly  due  and  unpaid  to  the  plaintiff,  contrary 
to  the  true  intent  and  meaning  of  the  said  condition  of 
the  said  writing  obligatory — verification. 

Rejoinder,  that  the  plaintiff  was  not  forced  or  com- 
pelled to  pay  to  the  said  receiver-general  of  taxes  the 
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1847.        said  sum  of  money  in  the  rqilicaiion  in   that  behilf 

mentioned,  or  any  part  thereof  in  manner  and  fonn  as 

''^  in  the  said  replication  allied,  and  that  the  plaintiff  of 
NoKMAK.  hb  own  wrong  paid  the  same  —  concluding  to  the 
country.     Issue  thereon. 

At  the  trial,  before  WUUams^  J.,  at  the  sitdngs  at 
WestminsUr  after  last  Michaelmas  term,  there  was  no 
evidence  given  of  the  actual  receipt  of  any  money  by 
Strachanj  as  collector;  but  it  was  admitted  that  he  bad 
not  paid  over  any  money  to  the  receiver>general :  and 
it  was  proved  that  the  plaintiflT,  as  his  surety,  had  beeo 
called  upon  to  pay  500/.  claimed  by  the  commissioners 
to  be  due  from  Strachan;  and  that,  being  sued,  the 
plaintiff  submitted  to  a  judgment  for  that  sum,  which 
was  signed  against  him  under  a  judge's  order. 

On  the  part  of  the  defendant,  it  was  insisted,  that,  in 
the  absence  of  proof  of  any  specific  sum  having  come 
to  the  hands  of  Strachan  as  collector,  the  plaintiff  could 
only  be  entitled  to  nominal  damages. 

Hie  learned  judge,  however,  was  of  opinion  that  the 
receipt  of  500/.  by  Stradtan  was  admitted  upon  the 
record ;  and  the  damages  were  accordingly  assessed  at 
that  sum. 

Lush^  in  Hilary  term  last,  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  of  misdirection. 

May  27.  Montagti  Chambers  and  Peacock^  in  Triniiy  term  Ust, 

shewed  cause.  The  receipt  of  500/.  by  Strachan^  as 
collector,  is  clearly  admitted  by  the  pleadings.  The 
replication  states,  that,  whilst  Strachan  was  collector, 
and  after  the  making  of  the  bond,  there  came  to  his 
hands,  as  such  collector,  **  divers  large  sums  of  monejy 
amounting  in  the  whole  to  a  large  sum  of  money,  ex- 
ceeding the  sum  of  500/.  to  ntV,  the  sum  of  2006/.  7$.]0d.; 
and  that,  by  reason  of  Strachan's  default,  in  not  |)ajii% 
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over  to  the  receiver-general  the  moneys  so  received  by        1847. 
him,   <*the  plaintiff  was  called  upon  by  the  receiver- 
general  to  pay,  and  was  then  forced  and  compelled  to 
pay,  and  did  pay  to  the  receiver-general,  a  large  sum       Normak. 
of  money,   to  w//,  500/."     The  replication,  therefore, 
contains  a  positive  and  direct  averment  of  the  receipt 
by  Slrac/iatif  as   collector,  of  a  sum  exceeding  500/., 
and  an  averment,  under  a  videlicet^  of  the  receipt  of  a 
sum  of  2006/.  75.  10^.  The  defendant,  by  his  rejoinder, 
has  severed  that  which  is  averred  under  a  videlicet  from 
that   which   is   directly  averred;   for,  he   merely  says 
'^  that  tlie  plaintiff  was  not  forced  or  obliged  to  pay  the 
said   sum  of  money  in  the  replication  in   that  behalf 
mentioned,  or  any  part  thereof,  in  manner  and  form  as 
alleged."     The  sum  was  clearly  material,  and   might 
have   been   traversed.     The  general  rule  is  thus  laid 
down  in  2  Wms.  Saund.  291  d.{a)  —  "The  want  of  a 
Videlicet  will,  in  some  cases,  make  an  averment  material, 
that  would  not  otherwise  be  so:  as,  if  a  thing  which  is 
not  material  is  positively   averred  without  a  videlicet^ 
though  it  was  not  necessary  to  be  so,  yet  it  is  thereby 
made  material,  and  must  be  proved.     Therefore,  where 
a  party  does  not  mean  to  be  concluded  by  a  precise 
sum  or  day  stated,  he  ought  to  plead  it  under  a  videlicet; 
for,  if  he  do  not,  he  will(&)  be  bound  to  prove  the  exact 
sum  or  day  laid;  it  being  a  settled  distinction,  that, 
where  anything  which  is  not  material  is  laid  under  a 
videlicet^  the  party  is  not  concluded  by  it,  but  he  is  so 
where  there  is  no  videlicet.*'     In   Cooper  v.  Blick  (c), 
the  declaration  stated,  that,    in  consideration  that  the 
plaintiff  would  enter  into  the  defendants'  employ,  to  witt 
in  the  capacity  of  editor  of  a  newspaper,  at  and  for  a 
certain  salayy,  to  wit,  at  the  rate  of  400/.  per  annum^ 


(a)  Citing  Symonds  v.  KnoXf  (b)  In  some  cases. 

3T.R.6S.  (c)  2Q.-B.  91.V. 

VOL.  IV.  — CD.  3m 


Kino 


890  TRINITY  VACATION, 

184-7.        and  would  continue  in  their  service  till  the  expiration 
of  three  months  after  notice  to  determine  the  contract, 
the  defendants   promised  to  employ  him   in   the  said 
NoKMAK.      capacity,  at  the  said  salary,  and  to  continue  him  in  the 
service  until  the  expiration  of  three  months  after  notice, 
8cc,  or  to  pay  him  a  proportionate  part  of  the  salary 
for  three  months ;  but  that  the  plaintiff  had  been  dis- 
missed without  notice,  or  the  three  months*  salary.    The 
defendants  paid  8?/.  105.  into  court  generally.     On  the 
trial,  the  plaintiff  did   not  prove  the  contract  for  4001., 
but  relied  on  the  payment  into  court,  as  an  admission 
of  the   amount.     It  was  held,  that    the   sum  of  400L 
specified  as  the  rate  of  salary,  not  being   material  in 
itself,  and  being   laid   under  a   videlicet^   the  plaintiff 
would  not  be  bound  to  prove  it  as  laid,  if  non  assumpsit 
had  been  pleaded ;  and  therefore  that  the  payment  into 
court  did  not  bind  the  defendants  as  an  admission  oF 
that  rate  of  salary :    but   (per  Pattesorij   J.)    that  the 
capacity  in  which    the  plaintiff  engaged   to  serve  was 
material,  and,  though  laid  under  a  videlicet,  must,  on 
non  assumpsit,  have  been  proved  as  laid,  and  xpas  ad- 
mitted by  the  payment  into  court.     In  delivering  jodf^ 
ment,  Patteson^  J.,  says :    "  There  was  no  proof  in  this 
case  of  a  specific  contract  to  serve  as  editor ;  but  it  is 
contended  that  the  payment  into  court  admits  the  con- 
tract; and   I  agree  that  it  does.     The  videlicet,  as  to 
that,  has  no  operation ;  the  averment  must  be  material. 
But  the  amount  of  salary  also  is  laid  under  a  videlicet. 
As  to  the  effect  of  that  averment,  the  true  test  is,  whe- 
ther,  if  non  assumpsit  had  been  pleaded,  the  plaintiff 
would  have  been  bound  to  prove  the  amount  as  laid. 
The  payment  admits  a  contract,  but  only  to  that  exteot 
to  which  the  plaintiff  is  bound  to  prove  it.     The  admis- 
sion cannot  tie  the  defendants  where  the  plaintiff  would 
be   loose.     The  strongest  cose  cited  for  the  plaintiff) 


(fl)  1  Stark.  N.  P.  C.  3.  (d)  1  Bro.  *  B.  531.,  4  J. 

b)  Yelv.  195.  B.  Moore,  303. 

c)  Dyer,  365.  (c)  JAd.S^E.l. 
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wag,  Preston  v.  Butcher \a)\  but  it  does  not  go  to  the  184-7. 
length  to  which  the  argument  here  would  carry  it.  —  — 
The  ruling  shews  that  the  plaintiff  there  was  bound,  '^"*® 
notwithstanding  the  videlicet^  to  prove  a  specific  contract  Nohm an. 
—  an  agreement  for  some  given  amount ;  but  not  that 
be  was  obliged  to  prove  the  precise  amount  alleged  in 
the  declaration.  None  of  the  cases  shew,  that,  in  a 
declaration  of  this  kind,  a  particular  sum  is  material. 
In  declaring  on  a  bill  of  exchange,  the  sum  is  so ;  but 
there,  as  Mr.  Wkitehurst  observed,  it  is  matter  of  de« 
scription.  The  amount  of  salary  here  was  not  so.  As 
the  plaintiff  lays  it  under  a  videlicet  for  his  own  safety, 
he  must  take  the  consequence,  namely,  that  the  defend- 
ants are  not  bound  to  the  allegation  so  made.  Had  the 
videlicet  been  omitted,  the  same  test  would  have  been 
applied :  the  plaintifiP  would  have  been  bound  to  the 
precise  statement,  and  the  defendants'  admission  by 
payment  into  court  would  have  bound  them  in  the  same 
manner.  The  sum  is  not  in  its  nature  material,  and  it 
is  not  made  so  by  these  pleadings."  There  are  autho- 
rities to  shew  that  the  allegation  in  question  was  mate- 
rial and  traversable:  Tatem  v. Perient(b):  IMaulcj  J, 
There,  the  traverse  was  of  a  matter  contained  in  the 
agreement.  Here,  it  is  not  matter  of  description  of  the 
agreement,  but  an  allegation  of  fact] :  Leakeys  case  (c) : 
CarvicJc  v.  Blagrave  (d) :  [Mori//^,  J.  There  also  the 
traverse  was  of  the  agreement] :  Smith  v.  Dixon,  {e) 
[CoUman^  J.  Would  it  have  been  a  good  rejoinder 
to  deny  that  more  than  500/.  had  been  received  ? 
Matde^  J.  As  to  any  thing  which  the  plaintiff  can  prove 
he  was  forced  and  compelled  to  pay,  the  rejoinder  does 
not  deny  that  that  amount  came  to  the  hands  of  Strachan 
as  collector.     It  is  not  the  mere  forcing  that  is  put  in 
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1 847*        issue,  but  the  forcing  and  the  es^ent  to  which  the  plain- 
—        tiff  was  forced.     The  receipt  of  500/.  is  admitted  only 
^'^^        to  the  extent  to  which  the  plaintiflp  proves  that  he  was 
NoBM AN.      compelled  to  pay.]   The  only  fact  in  issue  was,  whether 
or  not  the  receiver-general  forced  and  compelled  the 
plaintiff  to  pay  the  500/.     [^MatUe^  J.     The  question  is, 
whether  the  judgment  at  the  suit  of  the  receiver-genera 
is  not  primd. facie  evidence  that  the  plaintiff  tvas  com- 
pelled to  pay  that  sum.]     It  is  submitted  that  the  pro- 
duction  of  the   judgment   was   sufficient    evidence  o 
that  fact 

Channell^  Serjt.,  and  LMsh^  in  support  of  the  rule. 
The  only  admission  on  the  record, — assuming  that  there 
is  any, — is,  that  StracAan,  as  collector,  has  been  guilty 
of  some  default.  The  plaintiff  clearly  was  bound,  in 
order  to  entitle  himself  to  more  than  nominal  damages, 
to  go  into  evidence  to  shew  the  amount.  [^MauUf  J.  The 
plaintiff  was  bound,  I  apprehend,  to  shew  the  coercion, 
and  the  amount.  What  you  have  to  contend,  is,  that 
there  could  be  no  coercion,  unless  the  party  coercing  had 
a  right  of  action.  It  appears  that  the  receiver-general 
has  recovered  a  judgment  against  the  plaintiff,  upon  the 
footing  of  a  default  on  Strachanh  part  to  the  extent 
of  500/.  Until  it  is  shewn  that  there  was  collusion, 
the  question  is  whether  the  judgment  is  not  prima  fade 
evidence  of  coercion.]  It  is  extremely  doubtful  whether 
there  is  any  such  admission  on  the  record  as  suggested. 
The  replication  virtually  incorporates  and  involves  that 
which  it  is  alleged  on  the  part  of  the  plaintiff  is  the 
material  allegation,  on  which  issue  might  have  been 
taken :  Dunstan  v.  Tresiden  {a)  There  was  no  proof 
in  the  cause  that  a  single  farthing  ever  came  to  the 
hands  of  Strachan  as  collector.  He  may  have  ne- 
glected to  collect.     All  the  evidence  is,  that^  an  action 

(a)  5T.R.9. 
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having  been  brought  against  the  present  plaintiff  by  the  I847. 

receiver-general,  he,  without  any  contest,  without  any  — — - 

proof  of  default  on  Sirachan^s  part,  submits  to  a  judge's  ^i^o 

order  for  500/.     That  surely  cannot  be  held  legitimate  Norman. 
evidence  of  coercion.     It  might  have  been  otherwise,  if 
there  had  been  a  trial  and  a  verdict. 

Cun  adv.  vulL 

CoLTMAN,  J.,  now  delivered  the  judgment  of  the 
court :  — 

This  was  an  action  of  debt  brought  by  King  against 
Norman^  on  a  bond  bearing  date  the  3rd  of  October, 
1845.  The  bond  was  set  out  on  oyer,  and  was  a  bond 
entered  into  jointly  and  severally  by  one  David  Sirachan 
and  the  defendant  Norman,  to  the  plaintiiF  King,  in  the 
penal  sum  of  5000/.  The  condition  was  also  set  out  on 
oyer,  and  recited  that  Strachan  had  been  appointed 
collector  of  land,  assessed,  and  property  taxes,  and  that 
King  had  consented  to  become  one  of  the  sureties  for 
Strachan;  and  the  condition  was,  in  substance,  that 
Strachan  and  Norman  should  keep  harmless  and  indem- 
niPy  King  from  and  against  all  costs,  charges,  and  ex- 
penses which  he  should  incur  in  consequence  of  his 
becoming  such  surety.  The  defendant  then  pleaded, 
that  the  plaintiff  had  not,  at  any  time  since  the  making 
of  the  said  writing  obligatory,  been  in  any  wise  dam- 
nified by  reason  or  means  of  any  matter,  cause,  or 
thing  in  the  condition  of  the  said  writing  obligatory 
mentioned. 

The  plaintiff,  by  way  of  replication,  stated  that 
Sirachan  continued  collector  for  a  long  time,  to  wit, 
from  the  making  of  the  writing  obligatory  to  a  certain 
other  day  subsequent  thereto,  to  wit,  until  and  upon  the 
5th  of  March,  1846;  and  that,  during  the  said  time  that 
Strachan  continued  such  collector  as  aforesaid,  and  after 
the  making  of  the  said  writing  obligatory,  and  the  con* 
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1847.        dition   thereof,   to   wit,  on  the  3rd  of  October^  1835, 

and  on  divers  other  days  and  times  between  that  day 

^^^^        and  the  5th  of  Marchj  1 846,  there  came  to  the  hands 
NoRif  AK.      o^  Strachan^  as  such  collector  as  aforesaid,  divers  large 
sums  of  money,  amounting  in  the  whole  to  a  large  sum 
of  money,  exceeding  the  sum  of  500/.,  to  wit,  the  sum 
of  2006/.  75.  lOd.;  and  that  Strachan  did  not  nor  would 
duly  pay  to  the  receiver-general  of  taxes  the  said  several 
sums  of  money  so  by  him  received  as  aforesaid,  or  any 
or  either  of  them,  or  any  part  thereof,  but  therein  made 
default :  and  the  plaintiff,  for  assigning  a  breach  of  the 
condition  of  the  said  writing  obligatory,  said,  that,  by 
reason  of  such  default,  the  plaintifF  afterwards,  to  wit, 
on  the  28th  of  May^  1846,  was  called  upon  by  the 
receiver-general  to  pay,  and  was  then  forced  and  com- 
pelled to  pay,  and  did  then  pay,  to  the  receiver-general 
of  taxes,  a  large  sum  of  money,  to  wit,  the  sum  of  500^ 
parcel  of  the  moneys  so  received  by  Strachan  as  such 
collector  as  aforesaid,  and  did  thereby  then  incur  and 
sustain  loss  and  damage  to  a  great  amount,  to  wit,  to 
the  amount  of  500/.,  by  reason  and  in  consequence  of 
his  having  become  such  surety  as  in  the  said  condition 
mentioned ;  yet  that  Strachan  and  the  defendant  had  not, 
nor  had  either  of  them,  paid  the  said  sum  of  500/.  to 
the  plaintiff,  nor  kept  him  harmless  or  indemnified  from 
and  against  such  loss  or  damage  as  aforesaid,  and  the 
said  sum  of  500/.  from  thence  hitherto  had  been,  and 
still  was,  wholly  due  and  unpaid  to  the  plaintifF. 

The  defendant,  by  his  rejoinder,  said  that  the  plaintiff 
was  not  forced  or  obliged  to  pay  the  said  sum  of  monej 
in  the  replication  in  that  behalf  mentioned,  or  any  part 
thereof,  in  manner  and  form  as  alleged ;  on  which  issue 
was  joined. 

Upon  the  trial  of  the  cause,  no  proof  was  given  of 
the  actual  receipt  of  any  money  by  Strachan^  as  col- 
lector: but  it  was  admitted  that  he  had  not  paid  any 
over  to  the  receiver-general ;  and  it  was  proved  that  the 
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plaintiff  had  been  called  upon,  as  surety  for  Strachan^         ]  847. 

to  pay  tlie  sum  of  500/.  claimed  to  be  due  from  Strachan 

as  collector ;  and  that,  having  been  sued  in  consequence, 

he  had  submitted  to  a  judgment  for  SOOL^  which  was      Normak. 

signed  against  him  under  a  judge's  order. 

It  was  contended,  on  behalf  of  the  defendant,  at  the 
trial,  that,  in  the  absence  of  proof  of  any  receipt  of 
money  by  Strachan^  as  collector,  the  plaintiff  was  en- 
titled to  no  more  than  nominal  damages.  The  learned 
judge  thought  that  the  receipt  of  500/.  was  admitted 
on  the  pleadings;  and  the  damages  were,  in  consequence, 
assessed  at  that  amount* 

A  rule  nisi  for  a  new  trial  having  been  granted,  the 
question  was  argued  before  my  brothers  Maule  and 
Cresswell  and  myself;  and  it  was  contended,  on  behalf 
of  the  plaintiff, — as  it  had  been  at  the  trial, — that  the 
receipt  of  500/.  by  Strachan^  as  collector,  was  admitted, 
or,  if  not,  that  the  judgment  was  evidence  of  the  amount 
of  damage  sustained  by  the  plaintiff. 

It  is  an  established  rule  of  pleading,  that,  by  pleading 
over,  every  traversable  allegation  which  is  not  traversed 
is  admitted^  as  is  said  in  Hudson  v.  Jones  (a)  \  but  what 
is  not  material  or  traversable,  is  not  admitted  or  con- 
fessed, when  it  is  alleged,  and  not  traversed  :  Rex  v.  The 
Bishop  of  Chester,  (b)  In  that  case.  Lord  Hdt  is  re- 
ported in  Lord  Raymond^  as  regards  this  matter,  to 
have  said :  ^'  The  case  is  this.  The  attorney-general 
declares  that  Queen  Elizabeth^  14  Febmaryy  12th  of 
Her  reign,  was  seised  of  this  advowson  in  gross,  and 
then  presented  Tyms  — prouif  by  the  inrolment  of  the 
letters-patent  in  Chancery,  nunc  apud  Wesimonasteriumj 
plenius  apparet.  Now,  though  the  defendant  admits 
Charles  the  First  to  have  been  seised  of  this  advowson 
in  gross  by  descent,  and  consequently  that  Queen  Eli- 

(a)   1  Salk.  90.  (6)  2  SaUi.   560.,    1   Lord 

Raym,  292. 
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i  847.        zaheth  was  seised  in  gross  of  it  at  some  time  of  Her 

■  reign,  yet  he  does  not  admit  it  at  the  precise  time  of 

^'"^         the  14«th  of  February f  12th  of  Her  reign,  because  the 

NoBUAN.      alleging  of  the  time  and  day  when  Que^n  Elizabeth  was 

seised  in  gross,  is  surplusage  and  immaterial ;  for,  it  is 

sufficient  to   allege  general  seisin  in  a  qiiare  impedit^ 

in  time  of  peace,  in  the  reign  of  such  a  King.     Then, 

though  the  defendant  does  not  deny  a   thing,  yet  he 

admits  by  it  only  things  materially  alleged,  but  he  does 

not  admit  things  immaterially  alleged.**     In  the  present 

case,  it  was  essential  to  the  maintenance  of  the  action, 

for  the   plaintiff  to  shew  that  some  money  had  been 

received  by  Strachan:  but  the  amount  he  had  received 

was  not  material ;  for,  whether  it  was  5/.  or  500/.  which 

he  had  received,  the  bond  was  equally  forfeited. 

But  it  was  contended,  on  behalf  of  the  plaintiff,  that, 
there  being  here  a  direct  and  positive  allegation  that 
there  had  come  to  the  hands  of  Strachan  a  sum  of  money 
exceeding  500/.,  the  defendant  had  a  right  to  traverse 
the  allegation  to  the  extent  to  which  it  was  made :  and, 
to  prove  this,  the  cases  of  Tatcm  v.  PerierU  {a\  Leak/s 
case  (/»),  and  Smith  v.  Dixon  (c),  were  relied  on. 

The  general  rule  of  pleading  undoubtedly  is,  that  a 
party  shall  not  be  allowed  to  take  his  traverse  in  such 
a  form  as  to  make  matter  which  is  immaterial,  parcel  of 
the  issue :  Colborne  v.  Stoclcdale  (d) ;  Doctriiia  Placi- 
tandi  {e) ;  Goram  v.  Sweeting,  (g)  But  the  cases  cited 
on  behalf  of  the  plaintiff  from  Yelverion^  Dyer^  and 
7  Ad.  &  £.,  shew,  that,  in  certain  cases  in  which  the 
material  and  immaterial  matters  are  mixed  up  in  one 
combined  and  undivided  allegation,  the  opposite  parly 
has  been  held  to  be  entitled  to  traverse  the  whole  com- 
pound allegation,  in  the  terms  in  which  it  has  been 
made.     The  present  case,  however,  does  not,  we  think, 

(a)  Fc/r.  195.  (rf)  Sira,  4.93. 

(6)  JDyer,  ^^S.  (<?)  Page  S60. : 

(c)  7  diLS^E.  1.  Of)  2  rm#.  Saund,  204a. 
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fall  within  the  principle  of  those  cases;  the  material  part  ]847« 
of  the  allegation,  viz,  that  there  came  to  the  hands  of 
Sirachan  a  large  sum  of  money,  being  perfectly  distinct 
and  separable  from  the  immaterial  part  —  that  that  sum  Norman. 
exceeded  500/.  If  the  immaterial  words  were  struck 
out  of  this  replication,  the  remainder  would  constitute 
a  perfect  allegation  of  every  thing  necessary  to  be 
alleged ;  and  the  case  is  like  those  of  Moore  v.  Boid^ 
cott  (a)  and  Thurman  v.  Wild  {b\  in  which  the  tra- 
verse was  held  bad  for  including  immaterial  matters  in 
the  issue,  although  they^had  been  directly  averred  in  the 
adverse  pleading.  It  is,  however,  not  necessary  to 
determine  whether  a  traverse,  in  the  terms  of  the  alle- 
gation, could  have  been  sustained,  on  demurrer;  for, 
no  such  traverse  has  been  taken ;  and  the  question  here 
18,  what  the  defendant  has  admitted,  by  omitting  to 
traverse  the  allegation :  and,  according  to  the  doctrine 
laid  down  by  Lord  HoH^  in  The  King  v.  The  Bishop 
qf  Chester^  above  referred  to,  he  is  not  to  be  considered 
as  having  admitted  any  thing  but  what  is  materially 
alleged.  Even  if  the  defendant  had  traversed  the  alle- 
gation in  its  terms,  it  would  have  been  sufficient  for 
the  plaintiff  to  prove  the  substance  of  the  issue; 
u|K>n  which  the  substantial  question  would  have  been 
whether  any  sum  of  money  had  come  to  Sirachan  or 
not ;  for,  be  it  more  or  less,  the  action  would  be  well 
maintainable ;  and  it  is  impossible,  we  think,  to  contend 
that  a  party  admits  more  by  omitting  to  traverse  an 
allegation,  than  the  opposite  party  would  have  been 
compelled  to  prove,  in  order  to  sustain  the  issue,  if 
it  had  been  traversed. 

On  these  grounds,  we  think  that  there  is  no  admis- 
sion on  the  record,  that  the  sum  of  500/.  had  come  to 
the  hands  of  Sirachan. 

(a)  1  AT.  C.  323.,    1  Scott,  (6)  1 1  Ad.  6^  E.  453.,  SP.d^ 

122.  2>.  289. 
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1847.  It  was,  secondly,  contended,  that  the  amount  of  the 

■  judgment,  was  evidence  of  the  amount  which  the  plain- 

^^        tiff  had  been  obliged  to  pay,  through  the  default  of 
NoBKAN.      Strachatu 

The  judgment  was,  in  this  case,  evidence  that  the 
plaintiff  had  been  sued,  and,  coupled  with  proof,  or  (as 
in  this  case)  an  admission,  of  liability  to  some  extent, 
might  lead  the  jury  to  conclude  that  the  plaintiff  had 
been  subjected  to  a  bond  fide  pressure,  by  which  he  was 
forced  and  obliged  to  pay  whatever  he  was  legally  liable 
to  pay  through  Sirachan's  default.  But,  whether  he 
was  legally  liable  to  the  extent  for  which  judgment  was 
signed,  is  a  matter  which  could  only  be  collected  by  in- 
ference from  the  judgment:  and,  for  such  a  purpose, 
the  judgment  could  not  be  used,  without  holding  that  a 
stranger  to  a  judgment, — who  has  had  no  opportunity 
to  cross-examine  the  witnesses,  or  to  dispute  the  con- 
clusions to  be  drawn  from  the  evidence,  —  can  be  bound 
by  the  verdict,  where  the  judgment  is  after  verdict,  or 
can  be  bound  by  an  agreement  made  without  his  privity 
or  intervention,  between  the  parties  to  the  judgment, 
where,  as  in  the  present  case,  it  is  a  judgment  founded 
on  agreement  The  law,  we  apprehend,  is  not  so.  The 
judgment  cannot  be  used  for  such  a  purpose  against  one 
who  is  neither  a  party  nor  privy  to  it. 

We  think,  therefore,  that  the  rule  in  this  case  ought 
to  be  made  absolute. 

Rule  absolute. 
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Parson  v.  Sexton  and  Another, 

July  3. 

A  SSUMPSIT  for   goods  sold  and  delivered,  work  J.  addressed 

•      and  labour,  money  paid,  money  had  and  received,  ^.^jl^'jj"^ 

and  money  found  due  upon  an  account  stated.    Pleas, —  b.  :  — ''  I  do 

first,  non-assumpsit;    secondly,  payment;  thirdly,  set-  hereby  agree 

off  for  money  paid,  money  due  by  virtue  of  an  agree-  fourteen-horse 

ment,  money  had  and  received,  and  money  due  upon  an  engine,  and 

account  stated.     Replication,  traversing  the  alleged  pay-  ?^   °"  .^^ 

ment,  and  denying  that  the  plaintiff  was  or  is  indebted,  fittings^  and 

The  cause  was  tried  before  Erle^  J.,  at  the  sittings  in  ^^^T  thing 

rr«  complete,  for 

Middlesex,  after  Trinity  term,  1 846.    The  facts  were  as  26O/.  and  to 

follows: — The  plaintiff  was  an  engineer,  carrying  on  deliver  and 

business  in  Hish  Street,  Lambeth,     The  defendants  were  ^"^     ^^, 

^  same  at  the 

millers  at  Uxbridge,    The  action  was  brought  to  recover  mill  of  J?., 

the  balance  of  the  agreed  price  of  a  steam-engine  and  *°*^  *^  ^®' 

boiler,  which  the  defendants  had  bought  of  the  plaintiff  work." 

under  the  following  circumstances:  — The  engine  had       To  this  B. 

replied  — 
"  In  consideration  of  your  supplying  us  with  a  certain  fourteen^harse  engine, 
which  our  foreman  has  inepected,  and  putting  the  same  in  thorough  repair, 
and  supplying  a  new  sixteen-horse  1x)iler,  commonly  called  a  Cornish  boiler, 
with  fire-place,  valves,  steam-cocks,  and  gauges  complete,  and  delivering  and 
erecting  the  whole,  and  setting  the  whole  at  work,  according  to  the  undertaking 
signed  by  you  and  left  with  us,  we  agree  to  pay  for  the  same  260A — [Two  in- 
stalments were  then  provided  for,  and  the  letter  proceeded] — and  will,  on  being 
satisfied  with  the  work,  as  per  your  agreement,  pay  you  the  remainder  within 
two  months  of  its  completion :"  — 

Held,  that  B.  bargained  for  and  bought  the  specific  engine,  which  was  after- 
wards erected :  and  that,  assuming  there  was  a  warranty  as  to  its  power,  and 
that  the  warranty  was  broken,  that  was  no  answer  to  an  action  for  the  price,  but 
only  ground  for  a  reduction,  or  the  subject  of  a  cross-action. 

Held  also,  that  the  stipulation  as  to  deferring  the  payment  of  the  last  instal- 
ment until  A/s  work  was  done  to  the  satisfaction  of  B.,  referred  to  the  woiic  in 
erecting  the  engine,  and  not  to  the  price  of  the  engine  itself. 

A  new  trial  was  directed,  on  the  ground  that  no  question  had  been  left  to  the 
jury  as  to  whether  that  work  was  such  as  ought  reasonably  to  have  satisfied'!?. 
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originally  been  erected  on  the  premises  of  Messrs. 
Grestetfy  m  Holywell  Street^  whence  it  had  been  removed 
by  the  plaintiiF  to  his  own  premises  in  Lambeth.  Some 
correspondence  having  taken  place  upon  the  subject 
between  the  plaintiff  and  the  defendants, — in  the  course 
of  which  the  diameter  of  the  cylinder  and  of  the  fly- 
wheel, and  the  length  of  stroke,  were  given,  —  the  de- 
fendants sent  their  foreman  and  another  engineer  to 
inspect  the  engine,  which  they  accordingly  saw,  and  had 
every  opportunity  minutely  to  examine,  but  in  detached 
pieces. 

The  contract  finally  entered  into  between  the  par- 
ties, was  contained  in  two  letters,  dated  respectively  the 
19th  and  20th  of  Aiigtisf^  1845.  The  plaintiff's  pro- 
posal, dated  the  19th  of  August^  was  as  follows :  — 

**  I,  James  Parsons,  do  hereby  agree  to  provide  a 
fourteen-horse  engine  and  sixteen-horse  boiler,  with 
fittings  and  everything  complete,  for  the  sum  of  260il, 
and  to  deliver  and  erect  the  same  at  the  mill  of  Messrs. 
Sexton  Sa  Co.,  and  to  set  the  same  to  work :  to  be  com- 
plete in  a  workman-like  manner  on  or  before  the  1st  of 
October  next;  and,  if  not  complete  by  the  10th  of 
October,  to  forfeit  105.  a  day  for  every  day's  delay." 

The  defendants'  acceptance  of  the  proposal,  bearing 
date  the  20th  o(  August,  was  in  the  following  terms:  — 

*<  In  consideration  of  your  supplying  us  with  a  cer- 
tain fourteen-horse  engine  which  our  foreman  has  in- 
spected, and  putting  the  same  in  thorough  repair,  and 
supplying  a  new  sixteen-horse  boiler,  commonly  called 
a  Cornish  boiler,  with  fire-place,  valves,  steam-cocks, 
and  gauges  complete,  and  delivering  and  erecting  tlie 
whole,  and  setting  the  whole  at  work,  according  to  the 
undertaking  signed  by  you  and  left  with  us,  we  agree 
to  pay  for  the  same  260/.  [Two  instalments  were  then 
provided  for ;  and  the  letter  proceeded]  —  and  will,  on 
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being  satisfied  with  the  work,  as  per  your  agreement,  pay 
you  the  remainder  within  two  months  of  its  completion/' 

The  engine  was  sent  down  to  the  defendants'  mill  in 
September^  1845 ;  but,  in  consequence,  as  the  plaintiff 
alleged,  of  the  defective  preparations  made  by  the  de- 
fendants, who  had  agreed  to  do  the  necessary  brick- 
work, the  erection  was  not  completed  until  Janriary, 
1846.  It  then  not  working  to  the  defendants' satisfac- 
tion, some  alterations  were  made  by  the  plaintiff;  but 
he  could  not  succeed  in  making  it  do  the  work  of  a 
fourteen-horse  engine.  The  defendants  thereupon  in- 
sisted upon  their  right  to  reject  it 

The  sum  claimed  by  the  particulars  of  demand,  was, 
356/.  195.  Qd.  Credit  was  given  for  payments  on  account 
to  the  amount  of  232/.  125.,  and  a  set-off  of  7/«  was 
admitted;  leaving  the  balance  sought  to  be  recovered 
in  this  action,  of  117/.  75.  Qd.  The  fittings  formed  no 
part  of  the  original  contract. 

There  was  contradictory  evidence  as  to  the  capacity 
of  the  engine ;  the  plaintiff's  witnesses  affirming  it  to  be 
a  fourteen-horse  engine;  the  defendants'  witnesses,  on 
the  other  hand,  insisting  that  it  was  but  a  nine-horse 
engine,  —  though  one  of  them  admitted  that  it  might  be 
made  to  do  the  work  of  a  fourteen-horse  engine,  for  an 
expenditure  of  about  15/.  or  20/. 

It  was  contended,  on  the  part  of  the  plaintiff,  that, 
this  being  a  purchase  of  a  specific  chattel,  after  an  op- 
portunity of  inspection,  if  there  were  any  breach  of 
warranty  (which,  however,  was  denied),  it  might  be  the 
subject  of  a  cross  action,  but  could  not  give  the  pur- 
chaser a  right  to  repudiate  the  article. 

The  learned  judge  left  it  to  the  jury  to  say  whether 
the  engine  delivered  by  the  plaintiff  was  an  engine  of 
fourteen-horse  power;  telling  them,  that,  if  it  was  not  of 
the  description  ordered,  the  defendants  were  at  liberty 
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to  reject  it*  He  also  obsenred,  tfaat,  bj  tbe  terms  of  the 
contract,  tbe  last  instalment  was  not  payable  aniil  the 
defendants  were  satisfied  with  the  work. 

The  jury  returned  a  rerdtct  for  the  defendants ;  and 
leave  was  reserved  to  the  plaintiff  to  move  to  enter  i 
verdict  in  his  favour  for  inLls.  6d^  if  the  court  shoold 
be  of  opinion  that  no  warranty  could  be  implied  from 
the  circumstances  above  disclosed. 


Bi/USf  Seijt.,  in  Michaelmas  term  last,  obtained  a  role 
nisi  to  enter  a  verdict  for  the  plaintiff  pursuant  to  tbe 
leave  reserved,  or  for  a  new  trial,  on  the  ground  of  mis- 
direction. He  relied  on  Sh^eei  v.  Blay  (a),  Thornton  t. 
Place  (b\  and  Chanter  v.  Hopkins  (c),  and  distinguished 
Jones  V,  Bright,  (rf) 

Channell,  Seijt.,  and  Bramwell^  in  Easter  term  last, 
shewed  cause.  It  is  sought,  on  the  part  of  the  plaintiff,  to 
bring  this  case  within  the  principle  laid  down  in  Street 
V.  Blay  and  Chanter  v.  Hopkins^  on  the  ground  that  it 
was  a  purchase  and  sale  of  a  specific  chattel,  and  one 
which  the  plaintiff  had  previously  inspected.  Those 
cases,  however,  will  not  govern  the  present.  The  plain- 
tiff contracted  to  provide  a  fourteen-horse  engine,  and 
a  new  sixteen-horse  boiler, — the  latter  having  no  exist- 
ence at  the  time  of  the  contract,  and  tbe  former  being 
in  an  imperfect  state.  This  is  not,  therefore,  like  tbe 
case  of  a  horse,  or  other  chattel,  which  the  buyer  mar 
at  once  take  away :  there  could  be  no  actual  acceptance, 
until  something  had  been  done  by  the  seller.  [Colt' 
many  J.  Is  the  acceptance  material,  where  there  b  a 
specific  agreement  ?     Cresswell,  J.,  referred  to  Ollivant 


(a)  ^B.S^Ad.  456. 
(6)  1  M.  S^  Rob.  296. 
(c)  ^MSfW.S99' 


(d)  5  Bingh.  5S3.,  3  if.  ^ 
P.  155. 
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▼•  Bmfky(a).^  Tbere,  as  in  ChmUer  v.  Hopkins,  the  1847. 
article  purchased  had  been  the  subject  of  a  patent;  it  *~"^* 
was  a  well  known  and  ascertained  thing;  and  the  seller  absons 
could  not  satisfy  his  contract  by  delivering  any  other  Sexton. 
than  the  patent  article.  Here,  the  plaintiff  engages  to 
erect  the  article  which  is  the  subject-njatter  of  the  con^ 
tract,  and  to  set  the  same  to  work  as  a  fourteen-horse 
engine :  and  it  was  part  and  parcel  of  the  contract,  that 
the  last  instalment  of  the  price  was  not  to  be  paid  until 
the  defendants  were  satisfied  that  they  had  got  what 
they  bargained  for,  %nz.  a  fourteen-horse  engine.  [^Cress* 
weltj  J.  The  defendants  have  got  the  thing  they  bought, 
and  which  was  represented  to  them  to  be  a  fourteen- 
horse  engine.  If  you  can  make  out  that  the  plaintiff 
was  not  entitled  to  payment  until  he  erected  the  engine 
«o  as  to  make  it  work  with  a  power  equal  to  fourteen 
horses,  your  argument  will  be  successful.]  The  first 
letter  alone,  it  may  be  conceded,  would  only  prove  a 
contract  for  a  specific  engine,  which  had  l)een  subjected 
to  the  defendant's  inspection.  But,  taking  the  two 
letters  together,  the  contract  clearly  was  not  a  contract 
for  a  specific  chattel.  \^lVUdey  CX  J.  What  was  the 
use  of  describing  the  thing  as  a  sixteen-horse  engine, 
if  it  was  a  contract  for  the  specific  article  inspected  and 
approved  by  the  defendants'  foreman  ?J  Clearly  none. 
In  Cave  v.  Coleman  (6),  it  was  held  that  a  verbal  repre- 
sentation by  the  seller  to  the  buyer,  in  the  course  of 
dealing,  that  he  **  may  depend  upon  it  the  horse  is 
perfectly  quiet  and  free  from  vice,'*  is  a  warranty.  So, 
in  Shepherd  v.  Pybus  (c),  the  defendant  sold  to  the 
plaintiff  a  barge,  which  had  been  built  by  the  defendant, 
and   was  then   lying  alongside  his  wharf  (where  the 


(a)  5Q.  B,  288.,  S.  CAD.6^  (6)  S  M.S^  R.^. 

Merio,  SlS.^per  nam.OUphant  (c)  SM.^G.  878.>  4  Scoii, 

v.  Bayley.  A'.  R.  434. 
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1847.  plaintiff  had  seen  her),  not  completely  rigged:  and  it 
was  held,  that  a  warranty  was  implied  that  the  barge 
was  reasonably  fit  for  use ;  and  that,  although  the  con^ 
Srxtok.  ivact  was  in  writing,  evidence  was  admissible  to  shew, 
that,  in  consequence  of  the  defective  construction  of 
the  barge,  certain  cement,  which  the  plaintiff  was  con- 
veying therein,  was  damaged,  and  the  plaintiff  incurred 
expense  in  rendering  her  fit  for  the  purpose  of  his 
trade,  —  a  purpose  to  which  the  defendant  knew,  at  tlie 
time  of  the  contract,  she  was  intended  to  be  applied. 
[Cresswell^  J.  The  court  of  Exchequer  in  one  case  held 
a  contract  for  the  sale  of  a  ship,  satisfied  by  tlie  transfer 
of  a  ship  sticking  upon  a  rock  in  the  middle  of  tbe 
Atlantic,  (a)'] 

Byles,  Serjt.,  and  Maynard,  in  support  of  the  rule. 
This  clearly  was  not  a  case  of  warranty.  It  was  a  sale 
of  a  specific  chattel.  The  words  *^  a  fourteen-horse 
engine,"  that  appear  in  the  contract,  are  merely  de- 
scriptive. The  contract  is  satisfied  by  the  delivery  of 
the  very  combination  of  metal  that  the  defendants  in- 
spected. Chanter  v.  Hopkins  and  Ollivant  v.  Ba^ey 
conclusively  shew,  that,  where  the  purchase  is  of  a 
specific  and  ascertained  thing,  no  warranty  can  be 
implied.  **  The  case,"  says  Lord  Abinger^  in  Chanter 
V.  HopkinSi  **  is  that  of  an  order  for  the  purchase  of 
a  specific  chattel,  which  the  buyer  himself  describeSf 
believing,  indeed,  that  it  will  answer  a  particular  pur- 
pose to  which  he  means  to  put  it;  but,  if  it  does  not, 
he  is  not  the  less,  on  that  account,  bound  to  pay  for  it. 
The  seller  does  not  know  it  will  not  suit  his  purpose; 
and  the  contract  is  complied  with  in  its  terms."  And, 
in  Ollivant  v.  Bayley^  it  was  held,  that,  where  B.  orders 
of  A.  a  machine,  previously  known  and  ascertained, 
for  which  A.  has  a  patent,  it  is  no  answer  to  an  action 
for  the  price,  that  the  machine  does  not  answer  the  par- 

(o)  Probably  the  case  of  Barr  v.  Gibson^  S  Jf .  4*  W.  3901 
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pose  specified  in  the  patent,  although  it  be  not  shewn         1847. 
that  the  defendant  has  had  previous  opportunities  of 
exercising  his  judgment  as  to  the  usefulness  of  the  ma- 
chine.     [WUde^  C.  J.     Is  not  the  contracting  to  supply       Sbxton. 
a  fourteen -horse  engine,  a  warranty  that  it  shall  be  an 
engine  of  that  power  ?     Cresswell,  J.     Suppose  a  dealer 
undertakes  to  furnish  for  my  carriage  a  five-year-old 
horse,  and  to  put  him  in  condition  to  do  the  ordinary 
work  of  an  efficient  carriage-horse ;  and  I  undertake  to 
buy  **  ike  five-year-old  carriage-horse  which  my  coach- 
man saw  this  morning;"  and  the  dealer  sends  me  a 
horse  some  fifteen  years  old :  does  that  man  perform 
his  contract?]     Caveat  emptor:  the  coachman  should 
have  looked  at  the  horse's  mOuth.     Street  v.  Blay  is  a 
distinct  authority  to  shew,  that,  in  the  case  of  a  contract 
for  a  specific  article,  the  breach  of  warranty  is  no  an- 
swer to  an  action  for  the  price.     The  learned  judge  here 
should  have  told  the  jury,  that,  even  if  they  thought 
there  was  a  breach  of  warranty,  that  afibrded  no  de- 
fence, though  it  might  be  ground  for  a  diminution  of  the 
price.     The  stipulation,  however,  for  deferring  the  pay- 
ment of  the  last  instalment,  in  the  event  of  the  defendants' 
not  being  satisfied  with  the  performance  of  the  engine, 
expressly  and  pointedly  excludes  all  notion  of  warranty. 
Besides,  how  is  the  plaintiff  to  get  back  an  article  that 
has  become  part  and  parcel  of  the  defendants'  free- 
hold ?    Allen  v.  Cameron,  (a) 

Cur.  adv.  vulf. 

Wilde,  C.  J.,  now  delivered  the  judgment  of  the 
court : 

The  declaration  in  this  case  was  for  goods  sold  and 
delivered,  work  and  labour,  money  paid,  money  had 
and  received,  and  on  an  account  stated. 

(a)  IC.SfM.  832.,  3  Tyrwh.  907. 
VOL.  IY« «-»  C  8.  8K 
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Pleas, — first,  non  assumpsit, — secondly,  payment,— 
thirdly,  set-off  for  money  paid,  for  money  due  by  virtue 
of  an  agreement,  for  money  had  and  received,  and  oo 
an  account  stated. 

Replication,-— traverse  of  payment,  and,  to  the  set-ofi^ 
never  indebted. 

At  the  trial,  before  Erle^  J.,  at  the  Middlesex  sittings 
after  Trinity  term,  1846,  it  appeared  that  the  action 
was  brought  for  the  balance  alleged  to  be  due  on  the 
sale  of  a  steam-engine  by  the  plaintiff  to  the  defendants. 
The  contract  was  contained  in  two  letters  that  passed 
between  the  plaintiff  and  defendants,  after  some  nego- 
tiation had  taken  place  respecting  the  engine.  [His 
lordship  read  the  letters.] 

The  engine  had  belonged  to  the  plaintiff^s  broth^i 
who  bought  it  of  Messrs  Gregdey^  in  HclymeU  Sireeij 
on  whose  premises  it  had  been  erected,  pulled  it 
down,  and  removed  it  in  pieces  to  his  own  premises, 
where  the  foreman  of  the  defendants  saw  and  inspected 
it.  It  was  sent  to  the  premises  of  the  defendants, 
and  erected  there,  with  a  new  boiler  of  sixteen-horse 
power.  A  good  deal  of  delay  occurred  in  erecting  it; 
which  the  plaintiff  attributed  to  the  defective  prepara- 
tions made  by  the  defendants,  who  were  by  the  agree- 
ment to  do  the  brick- work  necessary  for  the  erection  of 
the  engine.  It  was  erected  and  set  to  work  in  Januanf^ 
1846,  but  did  not  work  to  the  satisfaction  of  the  de- 
fendants. Some  alterations  were  made ;  but  still  there 
was  a  deficiency  of  power ;  and  the  engine  did  not  do 
the  work  of  a  fourteen-horse  engine.  No  fault  was  found 
with  the  boiler.  The  defendants  then  claimed  a  right 
to  reject  the  engine :  and,  having  paid  a  portion  of  the 
stipulated  price,  refused  to  pay  the  balance —  1 17/.  7<>  tf* 
and  this  action  was  brought  to  recover  that  sum. 

It  was  proved  that  the  fittings,  &c.,  were  no  part  of 
the  engine. 
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For  the  defendants  it  was  contended,  that  they  had 
contracted  for  an  engine  of  fourteen-horse  power ;  and 
that  the  engine  supplied  not  being  such  as  was  ordered, 
they  were  not  bound  to  take  or  pay  for  it. 

On  the  other  hand,  it  was  insisted,  for  the  plaintiff, 
that  the  defendants  bought  the  specific  engine  delivered, 
and  therefore  could  not  reject  it  on  account  of  any 
alleged  want  of  power ;  but,  if  they  could  establish  a 
warranty,  they  might  urge  the  breach  of  it  in  reduction 
of  the  price^  or  bring  a  cross-action. 

The  learned  judge  left  it  to  the  jury  to  say  whether 
the  engine  delivered  was  of  fourteen-horse  power :  and 
told  them,  that,  if  it  was  not  of  the  description  ordered, 
the  defendants  were  at  liberty  to  reject  it :  and  he  also 
observed,  that,  under  the  contract,  the  last  instalment 
was  not  to  be  paid  until  the  defendants  were  satisfied 
with  the  work. 

The  jury  found  for  the  defendants;  and  leave  was 
reserved  to  the  plaintiff  to  move  to  enter  a  verdict  in 
his  favour  for  117^  75.  ScL 

A  rule  nisi  for  entering  a  verdict  for  the  plaintiff,  or 
for  a  new  trial,  having  been  granted,  the  question  was 
argued  before  us  in  Easier  term,  1847,  and  the  case 
stood  over  for  further  consideration. 

The  only  difficulty  in  the  case  was,  in  ascertaining  the 
true  effect  of  the  evidence;  for,  if  the  defendants 
bought  a  specific  chattel,  no  doubt  they  were  bound  to 
receive  and  pay  for  it,  although  a  warranty  as  to  the 
power  of  the  engine  might  have  been  introduced  into 
the  contract,  which  had  not  been  fulfilled ;  for,  it  is  now 
settled  that  the  breach  of  a  warranty  is  no  answer  to 
an  action  for  the  price  of  a  specific  chattel  sold,  although 
it  may  be  used  in  reduction  of  the  price,  or  made  the 
subject-matter  of  a  cross  action. 

In  this  case,  after  some  correspondence  about  the 
engine,  the  defendants'  foreman  went  over  to  inspect  it : 
and,  although  it  was  not  then  put  up,  but  was  in  dif-^ 
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1847.        ferent  pieces,  —  as  it  had  been  removed  from  Gredey^ 

premises,  where  it  had  been  at  work, — yet  the  whole  of 

Parmns  ^^  engine  was  there,  and  the  foreman  bad  as  good  an 
opportunity  of  forming  a  judgment  respecting  it,  as  if 
it  had  been  put  together.  Then,  the  plaintiff  ofiered 
to  provide  a  fourteen-horse  engine,  put  it  in  repair,  and 
find  all  fittings,  &c.,  and  a  sixteen-horse  boiler,  for  260/. 
The  defendants,  in  answer,  agree  to  take  on  these  terms, 
the  fourteen-horse  engine  which  their  foreman  had  in- 
spected* The  evidence  shewed  that  the  fittings  were 
not  part  of  the  engine. 

Upon  this  state  of  facts,  we  think  that  the  defendants 
bargained  for  and  bought  the  specific  engine  which  was 
afterwards  erected  on  their  premises;  and,  assuming 
that  there  was  a  warranty  as  to  its  power,  and  that  the 
warranty  was  broken,  that  was  no  answer  to  the  action, 
according  io- Street  v.  Blay.{a)  The  case  of  Chanter 
V.  Hopkins  {b)  also  establishes,  that,  where  a  known 
and  ascertained  article  is  ordered  and  sent,  it  must  be 
paid  for,  although  it  do  not  answer  the  purpose  for 
which  it  was  ordered :  and  Ollivant  v.  Bayley  (c)  is  to 
the  same  effect.  The  defendants,  then,  could  not  reject 
the  engine  because  it  was  not  of  fourteen-horse  power; 
and  the  direction  of  the  learned  judge  in  that  respect 
was  wrong.  But  we  think  that  the  plaintiff  cannot  have 
a  verdict  for  117/.  7s.  6d.  entered  in  his  favour,  for,  ilie 
defendants  may  give  evidence  of  the  alleged  warranty, 
and  the  breach  of  it,  in  reduction  of  the  price  agreed 
to  be  paid. 

This  would  be  sufficient  to  dispose  of  the  rule,  be- 
cause the  verdict  may  have  proceeded  on  the  misdirec- 
tion already  adverted  to.  But  it  was  further  contended, 
(or  the  defendants,  that,  by  the  contract,  they  were  not 
to  pay  the  last  instalment  until  the  plaintifi^s  work  was 


{ 


a)  ^B.^Ald.^5Q.  (c)  5  Q.  J7.  SSS.,  1  1^4' 

b)  4fM.Ss  W*  S99*  Meriff.  $78. 
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done  to  their  satisfaction.  It  appears  to  us  that  this 
stipulation  refers  to  the  work  of  the  plaintiff  in  erecthig 
the  engine,  and  not  to  the  engine  itself;  and  no  ques* 
tion  was  left  to  the  jury  as  to  whether  that  work  was 
such  as  ought  reasonably  to  have  satisfied  the  de- 
fendants ;  they  relied  on  dissatisfaction  with  the  engine, 
and  not  with  the  work  of  the  plaintiff  in  erecting  it. 

It  appears  to  us,  therefore,  that  the  verdict  for  the 
defendants  cannot  be  sustained,  on  the  ground  that  the 
time  for  payment  of  the  last  instalment  had  not  arrived 
when  the  action  was  brought ;  and  that  the  rule  must 
be  made  absolute  for  a  new  trial. 

Rule  absolute  for  a  new  trial. 
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ASSUMPSIT.    The  first  count  of  the  declaration  ^mr^JSIT 
stated,  that,  theretofore,  and  before  the  making  of  purchase  from 

the  promises  by  the  defendant  thereinafter  mentioned,    .  *  *  f   P 

^  '^  y   then  in  course 

to  wit,  on  the  21st  of  February ^  1845,  an  agreement  in  of  building  at 

Quebec,  and 
to  accept  a  bill  for  the  price>  on  the  vessel  being  completed  according  to  the 
terms  of  the  contract,  and  registered  in  his  name.  On  the  bill  being  presented  for 
acceptance,  the  plaintiff  declined  to  accept  it,  on  the  ground  that  J.  had  not  duly 
performed  his  contract ;  whereupon  the  defendant  undertook,  that,  if  the  plaintiff 
would  accept  the  bill,  he,  the  defendant,  woidd  abide  by  and  perform  the  award 
of  certain  referees  to  be  appointed  to  determine  what  should  be  done,  in  case,  on 
the  arrival  of  the  ship  at  Dublin^  the  plaintiff  should  have  any  cause  of  complaint 
against  A.  in  respect  of  his  performance  of  the  contract.  On  the  ship's  arrival, 
the  referees  awarded  that  a  certain  sum  was  payable  to  the  plaintiff  on  account  of 
deficiencies  in  the  ship. 

The  court  refused  to  allow  the  plaintiff,  in  declaring  against  the  defendant 
upon  his  guarantee,  to  add  to  a  count  for  non-performance  of  the  award,  a  count 
alleging,  that,  in  consideration  of  the  plaintiff's  accepting  the  bill,  the  defendant 
agreed  to  become  personally  responsible  for  the  due  performance  of  the  contract 
by  A»^ — holding  the  joinder  of  such  counts  to  be  in  apparent  violation  of  the 
5th  mle  of  Hilary  term,  4  W,  4. 
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writing  was  made  and  entered  into  between  T.  C.  Lee^ 
therein  described  as  of  Quebec^  in  the  province  of  Lofwer 
Canada^  and  the  plaintiff,  whereby  the  said  T.  C  Lte^ 
agreed  to  sell,  and  the  plaintiff  agreed  to  buy,  a  new  ship 
or  vessel  then  building  at  Quebec^  and  not  then  launched, 
to  be  of  the  registered  tonnage  (old  measure)  of  about 
560  tons ;  which  said  vessel  was  in  a  great  state  of  fbr» 
wardness,  and  would  be  launched  first  open  water,  and 
got  ready  for  sea,  and  fitted  with  all  despatch,  so  as  to 
sail  amongst  the  first  ships  from  Quebec  ;  the  said  ship 
to  be  sold  with  her  hull,  masts,  and  spars,  standing  and 
running  rigging,  sails,  anchors,  and   chains  all  com* 
plete,  as  per  inventory  annexed  to  the  said  agreement, 
and  ready  for  sea,  deliverable  to  the  plaintiff  at  Quebec 
the  day  the  said  ship  would  be  ready  to   commence 
taking  in  cargo  after  she  was  launched ;  fi'om  which 
day  the  plaintiff's  ownership  was  to  commence,  but  prior 
to  which  the  ship  was  to  be  at  the  risk  of  the  said  T. 
C.  Lee :  that  T.  C.  Lee  thereby  engaged  that  the  said 
ship  would  be  finished  in  a  complete  and  workmanlike 
manner,  and  be  furnished  with   the  certificate  to  that 
effect  from  Lloyds   surveyor,   W.  Jameson;    that  her 
anchors  and  chains  should  be  new,  and  of  the  size  and 
weight  required  for  her  size  to  pass  Uoydf  surveyor  there 
for  classification,  except  that  her  chains  should  be  of 
the  length  of  ninety  fathoms  each,  as  per  inventory, 
and  should  be  the  same  as  the  ship  Bate  ;  that  the  said 
ship  should  have  at  least  one  full  suit  of  sails,  all  new, 
and  that  her  rigging  should  be  all  new,  and  of  the  sizes 
required  for  a  ship  of  her  tonnage;  masts  and  spars  to 
be  all  good  and  sufficient,  and  to  have  all  the  masts' 
heads  of  sufficient  length  ;  that  the  said  ship  should  be 
copper-fastened,  like  the  Bose^  except  the  centre  rows, 
which  were  iron,  and  in  consideration  of  which  T,  C 
Ijee  agreed  to  allow  the  plaintiff  an  abatement  off  the 
price  of  tlie  said  ship  to  the  extent  of  25/. ;  that  the 
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iron-work  should  be  all  of  a  proper  size,  and  sufficient, 
for  both  hull  and  spars ;  that  the  said  ship  should  have 
a  sufficient  windlass,  on  the  principle  of  Tifzacks  4* 
Dobsoris  patent ;  and  also  to  have  three  boats,  new  and 
good,  and  of  sufficient  size  for  the  vessel;  that  all  the  car^ 
penters'  and  joiners'  work  should  be  well  and  thoroughly 
finbhed,  and  the  whole  ship  finished  and  put  out  of 
hand  in  a  thorough  workmanlike  manner:  and  the 
plaintiff  thereby  agreed  to  pay  the  said  T.  C.  Lee  for 
the  said  ship  8/.  per  ton,  on  the  old  measurement 
tonnage,  payable  by  his  acceptance  of  T.  C  Le^s  draft 
at  six  months  from  the  date  when  the  ship  should  be 
ready  to  take  in  cargo,  which  draft  the  plaintiff  thereby 
bound  himself  to  accept  on  receipt  of  such  advice  of 
her  being  launched  and  ready  to  take  in,  as  would 
enable  him  to  protect  himself  by  insurance;  which 
advice  the  said  T.  C  Lee  thereby  bound  himself  to 
give  him,  at  the  same  time  that  he  notified  the  drawing 
of  the  said  bill :  the  said  ship  was  to  be  registered  in 
the  name  of  the  plaintiff,  and  the  register  was  to  be 
taken  out  accordingly :  the  said  ship  was  to  be  fitted 
similarly  to  the  Bose^  and  in  accordance  with  the  in- 
ventory annexed  to  the  said  agreement :  the  said  ship 
was  to  be  delivered  at  Quebec  by  the  said  T.  C  Lecj 
who  would  charge  on  the  amount  thereof  the  rate  ot 
commission  usual  at  that  place:  in  case  of  the  said 
ship  not  being  according  to  the  said  T.  C.  Lee^s  represent- 
ation, and  the  said  written  agreement,  and  that  the  said 
ship  should,  on  her  arrival  in  Dublin^  exhibit  any  defect 
which  should  be  declared  as  such  by  any  two  competent 
persons,  the  said  T.  C.  Lee  thereby  agreed  to  put  it  to 
rights,  at  his  own  expense,  on  her  second  voyage :  and, 
lastly,  it  was  further  agreed,  that,  in  lieu  of  the  25/.  as 
before  stated  to  be  abated  by  the  said  T.  C  Lee^  the 
plaintiff  preferred  to  leave  it  to  the  said  T.  C»  Letfs 
generosity  and  liberality  to  give  him  an  equivalent  in 
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1847.  workmanship}  or  any  other  manner,  in  lieu  thereof. 
The  declaration  then  averred,  that,  the  said  agreement 
being  so  made  as  aforesaid,  and  the  said  ship  being 
Habbuon.  built  and  ready  to  receive  cargo,  the  said  T.  C»  Lte^  to 
wit,  on  the  7th  of  JUoy,  1845,  drew  upon  the  plaintiff  a 
certain  bill  of  exchange  for  payment  of  the  said  price 
so  agreed  to  be  given  for  the  said  ship  or  vessel,  to  wit, 
the  sum  of  4S892.  75.  2d.j  payable  six  months  after  the 
date  thereof:  that,  the  said  ship  or  vessel  not  having 
been  registered  in  the  name  of  the  plaintiff^  and  the 
register  thereof  not  having  been  taken  out  accordingly ; 
but,  on  the  contrary  thereof,  the  said  ship  or  vessel  having 
been  regbtered  in  the  name  of  the  said  T.  C  Lte; 
and  the  said  ship  not  having  been  well  built,  in  a  com- 
plete and  workman-like  manner ;  and  the  said  agree* 
ment  not  having  been,  in  these  and  in  other  respects, 
fulfilled  or  performed  by  the  said  71  C  Lee^  according 
to  the  terms,  true  intent,  and  meaning  thereof;  and  the 
plaintiff  having,  by  reason  thereof^  refused  to  accept 
the  said  bill  of  exchange  so  drawn  upon  him  as  afore- 
said ;  thereupon,  afterwards,  to  wit,  on  the  19th  of 
June^  1845,  in  consideration  that  the  plaintiff,  at  the 
request  of  the  defendant,  would  accept  the  said  bill  of 
exchange  so  drawn  by  the  said  T.  C.  Lee  upon  the 
plaintiff  as  aforesaid,  and  would  promise  and  agree  on 
his  part  to  abide  by,  perform,  and  keep  the  award  and 
determination  of  one  E.  Chahfier  and  one  Q.  Flemng, 
who  should  be  appointed  by  and  on  behalf  of  the 
plaintiff  and  of  the  defendant  to  decide  and  determbe 
what  ought  to  be  done,  in  case,  upon  the  said  ship's 
arrival  at  Dvblwy  the  plaintiff  should  have  any  canse 
of  complaint  against  the  said  T.  C.  Lee  in  respect  of 
the  said  agreement,  and  to  adjust  all  differences  between 
the  plaintiff  and  the  said  T.  C  Lee  in  respect  of  the 
said  agreement, — with  power  to  the  said  E.  Chahmr 
and  Q.  JEleming  to  call  in  two  competent  surveyon  to 
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survey  and  report  upon  the  alleged  defects  and  defi* 
ciencies  of  the  said  vessel}  and  to  estimate  the  amount 
thereof;  the  defendant  then  promised  the  plaintiff  that 
be  would  be  responsible  to  the  plaintiff  for  whatever 
the  said  £•  Chaloner  and  Q.  Fleming  should  award  and 
determine  in  that  behalf,  and  would  fulfil,  abide  by,  and 
perform  the  award  of  the  said  E.  Chaloner  and  Q* 
Fleming  in  the  premises.  Averment,  that  the  plaintiff, 
confiding  in  the  said  promise  and  undertaking  of  the 
defendant,  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  did  accept  the  said  bill  of  exchange  so  drawn 
by  the  said  71  C.  Lee  as  aforesaid,  and  afterwards,  at 
the  maturity  thereof,  duly  paid  the  same :  that  the  said 
ship  or  vessel  having  arrived  at  Dtiblin^  and  the  said 
E*  Chaloner  and  Q.  Fleming  having  taken  upon  them- 
selves the  burthen  of  determining  and  adjusting  the  said 
matters  so  referred  to  them,  did,  to  wit,  on  the  6th  of 
Jprilj  1 846,  by  a  certain  note  in  writing,  award  and 
adjudge  that  the  sum  of  S76/.  should  be  paid  to  the 
plaintiff  by  the  defendant  on  behalf  of  the  said  T.  C. 
Lee^  with  interest  from  the  date  of  his  the  plaintiff's 
acceptance  for  the  ship  falling  due,  and  that  the  said 
award  should  be  paid  on  presentation  thereof:  that  the 
said  award  was  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  duly  presented  to  the  defendant,  and  he 
then  had  notice  thereof;  yet  that  the  defendant  had  not 
paid  to  the  plaintiff  the  said  sum  of  S76/.,  or  any  part 
thereof. 

The  second  count  stated,  that,  the  said  agreement  in 
writing  between  the  said  T.  C.  Lee  and  the  plaintiff  in 
the  first  count  thereinbefore  mentioned,  having  been 
made  and  entered  into  as  aforesaid,  and  the  said  ship 
or  vessel  therein  mentioned  being  built  and  ready  to 
receive  cargo,  the  said  T.  C  Lee^  to  wit,  on  the  ?tli  of 
May,  1845,  drew  upon  the  plaintiff  a  certain  bill  of 
exchange  for  payment  of  the  said  price  so  agreed  to  be 
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given  for  the  said  ship  or  vessel^  to  wit,  the  som  of 
4S89^  75.  Sc/.,  payable  six  months  after  the  date  thereof 
and  the  said  ship  or  vessel  not  being  then  built  and 
finished  in  a  complete  and  workman-like  raanner,  and 
the  said  ship  or  vessel  not  having  been  then  registered 
in  the  name  of  the  plainttiOr,  according  to  the  tenns, 
true  intent,  and  meaning  of  the  said  agreement,  the 
plaintiff  refused  to  accept  the  said  bill  of  exchange  so 
drawn  upon  him  as  aforesaid;  that  thereupon*  aftei^ 
wards,  to  wit,  on  the  19th  of  June,  1845,  in  considera- 
tion that  the  plaintifl^  at  the  request  of  the  defendant, 
would  accept  the  said  bill  of  exchange  so  drawn  by  the 
said  71  C.  Lee  upon  the  plaintiff  as  aforesaid,  and 
would  forthwith  return  the  same,  accepted  by  the  plaio- 
tiff,  to  the  defendant,  he  the  defendant  then  agreed 
with  the  plaintiff  to  become  personally  responsible  to 
the  plaintiff  for  the  due  fulfilment  by  the  said  T.  C 
Lee  of  the  conditions  of  the  said  agreement  so  entered 
into  by  the  said  T*  C.  Lee  with  the  plaintiff  as  afore- 
said. Averment,  that  the  plaintiff,  confiding  in  the 
undertaking  of  the  defendant,  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  did  accept  the  said  bill  of 
exchange  so  drawn  by  the  said  T.  C.  Lee  as  aforesaid, 
and  did  forthwith  return  the  same,  accepted  by  the 
plaintiff,  to  the  defendant :  and  that,  although  the  said 
ship  or  vessel  was  built  and  finished,  and  delivered  over 
to  the  plaintiff,  yet  that  the  said  T.  C.  Lee  had  not 
fulfilled  the  conditions  of  the  said  agreement  so  entered 
into  by  him  as  aforesaid,  but  had  broken  the  same,  in 
this,  to  wit,  that  the  said  ship  was  not  finished  in  a 
complete  and  workmanlike  manner,  but,  on  the  con- 
trary thereof,  the  said  ship  was  finished  in  an  incom- 
plete and  unworkman-Iike  manner ;  and  that  the  said 
T.  C.  Lee  had  not  fulfilled  the  conditions  of  the  said 
agreement,  in  this,  to  wit,  that,  although  he  delivered 
to  the  plaintiff  with  the  said  ship,  certain  anchors  and 
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chains  for  the  said  ship  yet  that  the  same  were  not 
lew,  or  of  th^  size  or  weight  required  for  the  size  of 
;he  said  ship  to  pass  LUyds^  surveyor  at  Quebec  for 
:Iassification,  nor  were  the  said  chains  of  the  length 
>f  ninety  fathoms, — of  all  which  the  defendant  and 
the  said  71  C.  Lee^  afterwards,  to  wit,  on  the  8  th  of 
dprilf  184p6,  had  notice:  yet  that  neither  the  defendant 
Dor  the  said  T.  C.  Ijee  had  at  any  time  made  satisfac- 
tion to  the  plaintiff  for  the  non-fulfilment  of  the  said 
Donditions,  or  any  of  them,  but  had  respectively  re- 
fused so  to  do,  and  the  plaintiff  was  and  remained 
wholly  unsatisfied  in  respect  thereof,  8cc* 

V.  fViUiamSi  J.,  on  the  25th  of  February  last,  upon  a 
summons  taken  out  for  that  purpose,  ordered  that  the 
second  count  should  be  struck  out,  with  costs,  on  the 
ground  that  the  two  counts  were  founded  upon  the 
same  identical  subject-matter  of  complaint,  and  were 
in  apparent  violation  of  the  5th  rule  of  Hilary  term, 
4  W.4f. 


1847. 
Faoan 

V. 

Habiubon. 


Byles,  Serjt,  in  Easter  term  last,  upon  the  citation     [April  20, 
of  Gilbert  v.    Hales{a)  and  Cahoon  v.  Burjbrd[b)^  ob- 
tained a  rule  nisi  to  rescind  that  order. 


J.  Wilde^  on  a  subsequent  day  in  the  same  term, 
shewed  cause.  The  two  counts  are  founded  upon  Che 
same  subject-matter  of  complaint,  and  are  in  direct 
violation  of  the  rules  of  ZT/Zary  term  4  fT.  4.  (c).  There 
was  but  one  agreement,  and  but  one  acceptance.  The 
only  difference  between  the  two  counts  is,  that,  in  the 
first,  it  is  alleged  that  the  defendant  agreed  to  become 
responsible  for  whatever  the  referees   might  award  for 


May'!. 


(a)  2  D.  (^  Z..  227. 
(6)  ISM.  Si  r.l36.,  2  D. 
S$  Xr.  234. 


(c)    See    the    rules^    ante^ 
pp.  772,  77S. 
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the  breach  of  the  agreement;  and,  in  the  second,  that 
he  agreed  to  become  personally  responsible  to  the 
plaintiff  for  the  due  fulfilment  by  Lee  of  .the  conditions 
of  his  agreement.  It  is  impossible  to  look  at  the  two 
counts  without  perceiving  that  they  are  founded  on  the 
same  contract.  In  Jenkins  v.  Treloar  (a),  a  dedan- 
tion  contained  one  count  claiming  a  fee  or  reward,  in 
the  name  of  metage,  on  coals  imported  into  the  port  of 
TrmOf  alleged  to  be  due  to  the  plaintiff  as  lessee,  under 
the  corporation  of  Truro^  of  an  antient  office  of  meter, 
to  which  the  fee  was  stated  to  be  incident;  and  anodier 
count  claiming  the  same  sum  as  a  port  duty :  and  it 
was  held  that  these  counts  were  only  different  state- 
ments of  the  same  subject-matter  of  complaint,  within 
the  meaning  of  the  rule^  and  that  one  of  them  must 
be  struck  out,  unless  tlie  judge  at  chambers,  on  a  re- 
ference back  to  him,  should  exercise  the  discretion 
given  by  the  rule,  of  allowing  both  counts,  on  the  un- 
dertaking of  the  plaintiff  to  give  evidence  of  substan- 
tially different  claims.  IsivA  Abit^er  there  says:  ^I 
own,  if  I  thought  the  judge  at  chambers  had  a  dis- 
cretion, or  that  the  rules  gave  us  a  discretion, 
I  should  be  disposed  to  allow  both  counts  in  this 
case.  But,  after  a  good  deal  of  consideration,  I  think 
the  rules  are  peremptory  upon  us,  and  compel  us  to 
make  this  rule  absolute.  This  is  the  same  thing  claimed 
on  different  contracts :  the  same  sum  proved  by  tlie 
same  evidence."  So,  here,  the  two  counts  involve  pre- 
cisely the  same  subject-matter  of  complaint,  viz^  the 
liability  to  make  good  the  defects  in  the  ship.  In 
Cholmondeley  v.  Payne  (&),  two  counts  upon  the  same 
contract,  the  one  alleging  the  defendant  to  be  liable 
jointly  with  another,  the  other,  alone^  were  disallowed, 
and    Tindaly  C.  J.,  said:    ^*Upon    reading  the  first 


(a)  IM.i^W.  16.,  Tyrwh. 
Sf  G..  316. 


(b)  S  J^.  C.  708.,  4  Sertt, 
418. 
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two  counts    of  this  declaration,  I  am  anable  to  dis- 
cover that  they  relate  to  two  distinct  subject-matters ; 
and,  therefore,  I  think  we  inust  abide  by  the  rule,  the 
terms  of  which  are  very  express.     The  only  way  in 
which  the  plaintiff  can  have  the  benefit  of  the  two 
counts,  is,  by  referring  the  matter  back  to  the  judge  at 
chambers,  to  make  the  indorsement  on  the  summons, 
or  give  the  certificate  on  the  face  of  his  order,  under 
the  6th  and   7th  clauses  of  the  rules  of  pleading  re- 
ferred to,  according  to  the  course  adopted  by  the  court 
of  Exchequer  in  Jenkins  v.   Treloar!*     [^Cresswelly  J. 
Suppose,  on  the  arrival  of  this  ship  at  Dublm^  she 
were  examined,  and  her  defects  adjudged  to  amount  to 
a  certain  sum ;  could  not  that  be  recovered  under  the 
first  count?]      Clearly  it  might.      [Cresswelli  J.     Ac- 
cording to  the  rule,  "  Counts  founded  on  one  and  the 
same   principal   matter    of   complaint,   but  varied    in 
statement,  description,  or  circumstances  only,  are  not 
to  be  allowed.**]     If  this  case  is  not  within  the  prohi- 
bition of  the  rule,  it  is  extremely  difficult  to  imagine 
one  that  would  be. 


184.7. 
FAOArr 

V. 
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Bt^lesj  Sent,  in  support  of  his  rule.  In  Gilbert  v. 
Hales^  the  declaration  contained  twenty-five  counts  :  the 
first  fifteen  were  on  bills  of  exchange  drawn  at  Paris ; 
the  next  five,  which  related  to  the  same  bills,  were  spe- 
cial counts  founded  on  the  law  of  France ;  and  the  last 
five  were  on  a  special  agreement  to  pay  the  bills,  in 
consideration  of  the  plaintifPs  procuring  their  discount. 
The  court  of  Exchequer  refused  to  strike  out  the  last 
set  of  counts,  as  being  in  apparent  violation  of  the  4th 
rule  of  Hilary  term,  4  W.  4.  In  support  of  the  rule,  it 
was  suggested  that  the  true  test  is,  to  consider  whether 
the  plaintiff  could  recover  under  the  last  set  of  counts 
any  damage  to  which  he  would  not  be  entitled  under 
the  other  counts.     But  Pollock^  C.  B.,  said :  ^M  do  not 
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think  that  the  true  criterion  in  these  cases  is  that  sug- 
gested by  the  defendant's  counsel.  .  In  the  example  girea 
in  the  rule  of  court,  freight  on  a  charter-party  is  allowed 
to  be  joined  with  a  count  for  freight  pro  ratd  itineriSf  and 
such  two  counts  might  fairly  be  joined  with  a  third,  on 
a  special  agreement  to  pay  for  the  goods  carried.  Eich 
of  those  counts  would  require  different  pleadings  and 
different  evidence  to  support  it  So,  in  the  present 
case,  the  three  sets  of  counts  are  founded  on  separate 
and  distinct  rights.  The  first,  on  the  les  mercatoria; 
the  second,  on  the  law  of  France^  and  the  third,  on  the 
special  agreement."  And  Aldersorij  B.,  said  :  *^  These 
counts  certainly  do  not,  on  the  face  qfthem,  appear  to  be 
in  violation  of  the  rule ;  although  it  may  probably  turn 
out  that  there  was,  in  point  of  fiu^t,  but  one  contract 
between  the  parties.''  That  case  was  confirmed  by 
Cahoon  v.  Burford,  where  a  count  for  money  had  and 
received  was  allowed,  with  a  special  count  for  the  breach 
of  warranty  of  a  horse,  the  breach  alleged  being,  that 
**  the  horse  became  and  was  of  no  value  to  the  plaintifl^ 
and  that  the  plaintiff  had  been  put  to  expense  in  and 
about  the  feeding,  keeping,  and  taking  care  of  the  said 
horse,  and  returning  the  same  to  the  defendant.  Alder'- 
sofif  B.,  there  says :  *^  The  question  is,  does  it  appear 
on  the  face  of  the  secofid  county  that  it  is  for  the  same 
cause  of  action  as  the  first?  It  certainly  does  not;  and 
it  is  plain  that  the  two  counts  are  not  in  respect  of  the 
same  cause  of  action ;  since  the  first  is  for  the  recovery 
of  damages  for  the  breach  of  a  warranty  of  a  horse;  bot 
the  second  is,  to  recover  money  paid  to  the  defendant, 
on  the  ground  that  it  was  paid  on  a  consideration  which 
has  failed.  That  count  is  for  the  price  of  the  horse; 
whereas,  the  preceding  count  is  for  unascertained  da- 
mage, the  true  measure  of  which  may,  in  some  d^ree, 
be  the  price  of  the  horse."  In  both  those  cases  it  was 
quite  manifest    that   tliere  was  but  one  contracu    In 
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Vaughan  v.  Glenn  (a),  the  first  count  was  on  a  charter- 
party,  whereby  the  defendant  agreed  that  the  ship 
should  sail  to  HonduraSy  and  there  take  on  board  a 
cargo  of  mahogany,  &c.,  and  proceed  to  Londxm  or 
Liverpool^  and  deliver  the  same,  on  payment  of  freight, 

—  assigning  for  breach,  that  part  of  the  cargo  was  not 
taken  on  board, or  delivered,  according  to  the  agreement: 
the  second  count  alleged,  that,  in  consideration  that  the 
plaintiff  had  caused  certain  goods  to  be  taken  to  and 
loaded  on  board  the  defendant's  vessel,  in  the  bay  of 
Honduras^  to  be  carried  to  England^  &c.,  the  defendant 
promised  that  due  and  proper  care  should  be  taken  of 
the  goods,  until  they  were  loaded  on  board  the  vessel, 

—  assigning  for  breach,  that,  whilst  the  goods  were  in 
the  defendant's  custody,  to  be  loaded  on  board  the  ves- 
sel, they  were  lost :  and  it  was  held,  that  these  counts 
contained  distinct  subject-matters  of  complaint.  Here, 
the  plaintiff  might  be  unable  at  the  trial  to  prove  the 
award,  and  then,  if  he  had  not  the  second  count  to 
fall  back  upon,  he  would  fail.  On  the  other  hand,  if  he 
relied  upon  the  contract  in  the  second  count,  and  failed 
in  proof  of  that,  he  could  not  amend  by  introducing  the 
award.  The  language  of  the  5th  rule  is,  that  ^*  several 
counts  shall  not  be  allowed,  unless  a  distinct  subject- 
matter  of  complaint  [not,  *  a  distinct  contract,']  is  in- 
tended to  be  established  in  respect  of  each."  ItVildej 
C.J.  The  examples  given  shew,  beyond  a  question, 
that  "  subject-matter "  means  "  contract."]  The  rule 
must  mean  the  same,  whether  applied  to  counts,  in 
which  the][subject-matters  may  be  contracts,  or  to  pleas 
or  avowries,  where  they  are  not.  IfVildej  C.  J.  In  James 
V.  Bourne  (b),  in  assumpsit  against  carriers  for  the  non- 
delivery of  goods,  the  declaration  contained  two  counts, — 
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(6)  4  iV.  a  708.,   6  Scott, 
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tlie  first,  on  a  contract  for  the  conveyance  of  the  goods 
from  the  port  of  loading  to  the  port  of  discharge,  —  the 
second,  on  a  contract  to  take  care  of  the  same  goods  at 
the  wharf  where  they  should  be  landed,  and  to  convey  them 
to  the  plaintiffs'  place  of  business,  for  other  reward  to  the 
defendants  in  that  behalf:  and  the  court  refused  to  strike 
out  one  of  the  counts,  upon  a  suggestion  that  the  joining 
them  was  in  apparent  violation  of  the  rule  in  question. 
TincUUf  C.  J.,  there  says :  **  Undoubtedly,  if  the  words 
of  the  5th  rule  be  taken  in  their  more  general  sense, 
the  introduction  of  the  second  count  here  would  be  a 
violation  of  it,  the  subject'Tnatter  of  complaint^  viz.  the 
loss  of  the  goods,  being  the  same  in  both  counts.  But, 
construing  the  rule  by  the  examples  that  are  given,  I 
think  it  is  perfectly  clear,  that,  if  the  two  counts  disclose 
several  and  distinct  contractSy  the  rule  will  not  be  vio- 
lated by  suffering  them  to  remain/'  V.  Williams^  J.  I 
must  confess  I  have  great  difficulty  in  saying  that  this  is 
any  other  than  a  variation  in  stating  one  and  the  same 
contract  in  both  counts.] 

Cur.  adv.  vult. 


WiLHE,  C*  J.,  now  said :  We  are  all  of  opinion  that 
the  order  of  the  learned  judge  in  this  case  was  perfectly 
correct,  and  therefore  that  the  rule  should  be  dis- 
charged; and,  being  an  appeal  against  a  decision  at 
chambers,  it  must  be  discharged  with  costs. 

Rule  discharged,  with  costs. 


END   OF  TRINITY   VACATION. 


AN 


INDEX 


TO 


THE    PRINCIPAL    MATTERS 


CONTAINED  IN  THIS  VOLUME. 


ABATEMENT. 

formal  Plea  in  —  See  Practice, 
VI.  5. 


ABSTRACT  OF  TITLE. 

See  Commission,  L 
Pleading,  I.  4. 


ACKNOWLEDGMENT. 
See  Husband  and  Wipe,  I. 


«  ACT  OF  COURT.- 

proceedings   in   German   court, 
197  (c). 


ACTION, 
ine,  where  avoided  bvi  197  (c). 

VOL.  IV.  — C.  B. 


ACTION  UPON  THE  CASE. 
See  Case. 


AFFIDAVIT. 

I.  Intituling* 

A  writ  issued  in  an  action  intended 
to  be  brought  against  one  John 
G.f  by  mistake  described  him  83 
Henri/  G.,  and  was  served  upon 
Henry  G.  The  mistake  tit  the 
service  being  discovered,  notice 
was  given  to  Henry  G.  not  to  ap- 
pear. A  copy  of  a  pluries  sum- 
mons was  some  months  afterwards 
left  at  the  residence  of  John  G., 
the  real  defendant,  still  describing 
him  as  Henry  G.  The  defendant 
gave  this  copy  to  Henry  G.,  in 
whose  name  one  Lexvis,  an  at- 
torney, entered  an  appearance, 
demanded  a  declaration,  and  after- 

3o 
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wards  (with  full  knowledge  that 
the  appearance  was  no  appearance 
in  the  cause)  signed  judgment  of 
nonpros,  for  want  of  a  declaration : 
—  Upon  a  motion  to  set  aside  the 
appearance,  the  affidavit  was  inti- 
tuled, <'  In  the  matter  of  the  at- 
torney, ina  cause  between  A.B.SLTid 
C.  D.f  plaintiffs,  and  John  G.,  sued 
by  the  name  of  Henry  G.,  defen- 
dant:"— Held,  that  it  wasproperly 
intituled.     Belcher  v.  Goodered. 

Page  472 

II.  Form  of  Jurat. 

An  affidavit  with  a  jurat  signed  **  A. 
B»f  a  com*",  &c.,"  is  sufficient. 
Munden  v.  The  Duke  ofBrunswick. 

321 

III.  Affidavit  of  Merits.  , 
See  Practice,  VII.  5. 

IV.  Verifying  Certificate  ofAcknow- 
ledgment  taken  abroad —  See  Hus- 
band AKD  Wife,  I. 

V.  Verifying  Plea  in  Abatement.  — 

See  Pleading,  I.  ii. 
Practice,  VII.  5. 

VI.  On  Motion Jbr  a  Distringas-^See 

Practice,  L 

AGENT. 

Authority  of —  See  Ship  and  Ship- 
ping, I. 

AGREEMENT. 
Uncertainty  in  terms  of,  636,  n. 


AMBIGUITY. 
See  Pleading,  I.  i.  1. 


APPEARANCE. 
See  Affidavit,  I. 


ARBITRAMENT. 

Finality  of  Award. 
By  an  indenture  of  submission,  it  was 
lefl    to    the    arbitrator    to   find, 
amongst  other  things,  whether  the 
plaintiff  was  liable  to  discharge  a 
sum  of  money  secured  by  a  mort- 
gage executed  by  him  on  or  about 
the  29th  of  September^  1818.  The 
arbitrator  found  that  the  plaintiff 
« was  not  liable   to  discharge  a 
sum  of  money  secured  by  mort- 
gage executed  by  him  on  the  26tk 
of  September,  1817,  which  was  by 
the  defendant  produced  to  me  as 
the  mortgage  in  the  said  indenture 
mentioned  as,  and  by  the  plaintiff 
admitted  to  be,  the  mortgage  exe- 
cuted by  the  plaintiff  on  or  about 
the  2eth  of  September,  \S\s:'  One 
deed  only  was  mentioned  in  the 
indenture  of  submission.    Upon  a 
plea  of  nul  tiel  agardi — Held, 
that  the  arbitrator  had  substan- 
tially decided  the  matter  referred 
to  him.  Page  328 


A  RCHDE  ACON'S     REGISTER- 
SHIP. 

Sale  of,  void,  under  5  &6  Edw. 6b 
c.  16.    597>  n. 


ARGUMENTATIVE  TRAVERSE. 


ATTORNEY,  L  U.      92S 


ARGUMENTATIVE  TRA- 
VERSE. 

See  PleadinGi  L  i.  2.  4. 

ARMY. 

Commission,  sale  of,  not  void  under 
5  &  6  Edw.  6.  c.  16.    597,  n. 

ASSESSED  TAXES. 
Collector  of — .  See  Contract,  III. 

ASSURANCE. 

See  Insurance. 

ATTACHMENT. 
See  Sheriff,  IL 

ATTESTING  WITNESS. 
See  Evidence,  II. 

ATTORNEY. 
I.  Rights  and  Liabilities. 

The  court  will  not  grant  a  rule  call- 
ing upon  an  attorney  to  answer 
the  matters  of  an  affidavit.  Bel- 
cher V.  Goodered.  Page  472 

II.  Proof  of  Retainer* 

1.  In  assumpsit  against  a  joint-stock 
company  (sued  in  the  name  of 
their  secretary),  the  first  count  of 
the  declaration  alleged,  that,  in 
consideration  that  the  plaintiff  had 
agreed  to  become  the  permanent 
attorney  and  solicitor  of  the  com- 
pany, and  to  act  as  such,  for 
reasonable  reward,  &c.,  the  com- 


pany ^romtVee]^  the  plaintiff  to  retain 
and  employ  him  as  such  permanent 
attorney^  &c. ;  and  that,  in  pursu- 
ance of  the  agreement,  the  com- 
pany did  in  fact  retain  and  employ 
him,  and  the  plaintiff  acted,  and 
had  always  from  thence  been 
ready  and  willing  to  act,  as  the 
permanent  attorney  of  the  com- 
pany; and  alleged,  for  breach, 
that  the  company  wrongfully,  and 
without  any  just  or  reasonable 
cause  for  so  doing,  discharged  the 
plaintiff  from  being  or  acting  as 
such  attorney,  &c. :  —  Held,  that 
this  count  was  not  supported  by 
proof  of  a  resolution  of  the  direc- 
tors, that  the  plaintiff  *'be  ap- 
pointed permanent  solicitor  to  the 
institution," — the  word  permanent 
denoting,  in  such  resolution,  no 
more  than  a  general  employment> 
as  contradistinguished  from  an 
occasional  or  special  employment, 
Elderton  v.  Emmens.  Page  479 
2.  The  second  count  alleged  that  it 
was  agreed  between  the  plaintiff 
and  the  company,  that,  from  a 
certain  day,  the  plaintifl^  as  the 
attorney  of  the  company,  should 
receive  and  accept  a  salary  of 
100/.  per  annum,  in  lieu  of  render- 
ing an  annual  bill  of  costs  for  the 
business  transacted  by  him  for  the 
company;  and  averred  that,  the 
said  agreement  being  so  made,  in 
consideration  that  the  plaintiff  had, 
at  the  request  of  the  company, 
promised  the  company  to  perform 
and  fulfil  the  same  in  all  things  on 
his  part,  the  company  promised 
the  plaintiff  to  perform  and  fulfil 
So  2 
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the  same  in  all  things  on  their  part, 
and  to  retain  and  employ  him  as 
such  attorney  of  the  company ^  on 
the  terms  aforesaid ;  and  assigned 
for  breach,  that  the  company  did 
not  continue  to  employ  the  plain- 
tiff as  such  attorney,  but  wrong- 
fully, and  without  reasonable 
cause,  dismissed  him  from  such 
employment,  &c. :  —  Held  (but 
reversed  in  the  Exchequer  Cham- 
\  ber),  that  the  agreement  did  not 
necessarily  imply  a  promise  by  the 
company  to  employ  the  plaintiff; 
and  that,  the  consideration  being 
exhausted  by  the  mutual  promises, 
there  was  nothing  to  sustain  the 
latter  branch  of  the  company's 
promise,  and  that  the  count  was 
bad  in  arrest  of  judgment.  Page  479 

AUCTIONEER. 

Undisclosed  Principal, 

A.  bouffht  at  auction  three  lots  of 
one  hundred  railway  shares  each, 
one  of  the  conditions  of  sale  being, 
^'  the  balance  of  the  purchase* 
money  shall  be  paid  at  the  office 
of  the  auctioneer's  on  the  day  fol- 
lowing the  sale,  except  in  cases 
^vhere  any  special  transfers  are 
required,  and  to  such,  the  utmost 
expedition  will  be  given."  After 
the  sale,  A.  received  the  three 
hundred  shares,  together  with  a 
bill  of  parcels  describing  the  trans- 
action as  a  sale  of  '<  three  hundred 
shares,"  and  paid  the  price.  The 
name  of  the  owner  of  the  shares 
was  not  disclosed  at  the  time  of 
the  sale;  but,  upon  A,  applying 


for  a  transfer,  -7-  the  constitution 
of  the  company  requiring  a  trans- 
fer by  deed*  —  the  auctioneers 
informed  him  that  they  were  only 
agents  in  the  transaction,  and  re* 
ferred  him  to  B^  as  their  principal, 
and  as  the  party  who,  alone,  could 
procure  the  transfer  to  be  exe- 
cuted. 
In  an  action  against  the  auctioneers 
for  not  transferring  :  —  Held,  first, 
that,  inasmuch  as  they  had  not  dis- 
closed their  principal  at  the  time 
of  the  sale,  they  were  personally 
liable,  —  secondly,  that  the  bill  of 
parcels  was  evidence  of  an  entire 
contract  for  the  sale  of  three  hun- 
dred  shares,  —  thirdly,   that,  by 
referring  A.  to  jB.,  the  defendants 
discharged  A.  from  tendering  a 
transfer  to   them.       Franldyn   v. 
Lamond^  Page  637 

AWARD. 

See  Arbitrament. 


BAILIFF  OF  HUNDRED. 

Sale  of  office  of,  not  void  under  5  & 
6  Edw.  6.  c.  16.     597,  n. 


BANKING  COMPANY. 

Scire  Facias  to  charge  Members  under 
7  G.  4.  c.  46. 

1.  Under  the  7.  G.  4-.  c.  4<3.  s.  IS.,  a 
party  moving  for  a  scire  Jacias  in 
order  to  have   execution  again&t 


BANKING  COMPANY- 


BOND. 


925 


former  members  of  a  banking  com- 
pany, on  a  judgment  against  the 
registered  officer,  must  shew  that 
he  has  made  substantial  and  bona 
Jide  endeavours  to  obtain  an  avail- 
able execution  against  the  mem- 
bers for  the  time  being ;  and  the 
court  will  decide,  on  the  motion, 
whether  sufficient  diligence  has 
been  used  in  the  particular  case. 
Field  V.  Mackenzie.         Page  705 

2.  It  is  not  necessary  that  execu- 
tion should  first  be  issued  against 
ff//the  members  for  the  time  being. 
—  wade,  C.  J.,  dubitante.      Ibid. 

3»  Slight  evidence  that  the  parties 
sought  to  be  charged  as  such, 
were  members  at  the  time  of  the 
contract,  will  suffice  to  induce  the 
court  to  grant  a  rule  for  a  scire 
facias  against  them,  in  the  absence 
of  affidavits  on  their  part  negativ- 
ing the  facts  constituting  their 
liability.  Ibid. 

4.  The  court  refused  to  allo#  the 
rule  nisi  to  be  drawn  up  for  an 
earlier  day  than  by  the  ordinary 
practice  it  would  be  drawn  up, 
upon  a  suggestion  that  the  period 
limited  by  the  statute  for  proceed- 
ings against  former  members,  had 
nearly  expired.  Ibid. 

5.  The  court  refused  to  set  aside  a 
rule  which  had  been  made  abso- 
lute for  a  scire  Jacias  against 
former  members  of  a  banking  co- 
partnership, under  {he  7  G.  4.  c. 
46.  s.  13.,  on  the  ground  that  the 
party  by  whom  the  rule  had  been 
obtained  had  omitted  to  disclose 
the  fact  of  his  holding  a  collateral 
security  upon  property  belonging 


to  the  bank,  which,  it  was  believed, 
might,  by  management  and  care, 
be  made  productive  to  an  amount 
exceeding  the  judgment  debt. 
Field  V.  Mackenzie.         Page  725 

BANKRUPT, 

I.  Residence  cf  Petitioner  under  5  iff  6 

Vict.  c.  1 16.,  andTSfS  Vict.  c.  96. 
—  See  Sheriff,  I. 

II.  Effect  of  Proof  by  Indorsee  of  a 

BUI. 

The  drawer  of  a  bill  of  exchange , 
who  has  paid  the  amount  to  an 
indorsee  after  Vijiat  in  bankruptcy 
issued  against  the  acceptor,  may 
sue  the  latter  upon  the  bill,  before 
he  has  obtained  his  certificate, 
notwithstanding  the  indorsee  has 
proved  under  the  Jiat.  Walker 
V.  Pilbeam.  229 

BARON  AND  FEME. 
See  Husband  and  Wife. 

BILL  OF  EXCHANGE. 

Effect  of  Proof  by  Indorsee  under 
a  Fiat  against  the  Acceptor'^  See 
Bankrupt,  II. 

BOND. 

Post  obit. 

L  To  debt  on  a  bond  bearing  date 
on  a  day  more  than  twenty  years 
before  the  commencement  of  the 
action,  the  defendant  pleaded  that 
the  debt  and  cause  of  action  in 
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die  deciaoEkioii  mentioned,  did  not 
accrue  at  anj  time  within  twentj 
jeoEs  next  befiire  the  commence- 
mait  of  the  suit.      Replication, 
that  the  ddit  and  came  of  action 
did  io  accrue.    At  the  trial,  the 
bond  waa  produced,  and  appeared 
to  be  a  poMi  obit  bond ;  and  it  was 
proved  that  the  partj  upon  whose 
death  the  sum  secured  was  made 
pftjahie,  died  within  twentj  years : 
—  Held*  that  the  plaintiff  was  en- 
titled to  the  Terdict.     Tuckey  t.  . 
HaaJaau*  I^c  655 

^  SfwAlfj  that  die  repKcation  would 

bad  oa  special    de- 

nnd. 


CASE. 
L  For  Mis/kaumee. 

In  case  against  a  returning  officer  for 
refusing  to  admit  the  plaintiff*s 
▼ole  at  an  election  of  a  borough 
member,  die  first  count  —  after 
stating  the  writ  and  precept  for 
the  elecdon  —  alleged  that  the 
plaintiff  was  a  burgess ;  that  his 
name  was  on  the  register  of  voters ; 
that  he  tendered  his  vote  for  one 
of  the  candidates,  and  answered  in 
the  affirmative  the  questions  autho- 
rised by  tbe6&  7  Vict.  c.  18.  s,  81.,  j 
to  be  put  by  the  returning  officer,  | 
and  was  ready  and  offered  to  take  j 
the  oath  prescribed  by  s.  82. ; 
but  that  the  defendant,  being  re- 
turning officer,  torongjuili/yfrau' 
dulentljfi  and  toilfully  intending  to  > 


imfure  ike  piaintiffl  and  to  hinder 
and  disappoint  him  of  his  privilege 
of  and  in  the  premises,  refused  to 
permit  the  plainuff  to  give  his  vote, 
or  allow  the  same  to  be  entered 
and  recorded,  and  that  a  burgess 
was  elected,  the  plaindff  being  so 
excluded  from  giving  his  vote. 
Pf^ce  Y.  Bdcher.  Page  S66 

The  second  count  —  after  stating  the 
writ  and  precept,  and  that  the 
plaindff  was  a  burgess,  and  on  the 
register  —  proceeded  to  allege 
that  he  tendered  his  vote  for  one 
of  the  candidates  ;  that  it  was  the 
duty  of  the  defendant,  so  being 
such  returning  officer,  to  allow 
such  vote  to  be  entered  and  re- 
corded and  cast  up  in  the  poll- 
books  ;  that  he  was  requested  so 
to  do ;  but  that  he,  contriving  and 
wrongjidly  and  Jraudulendy  and 
wil/klly  and  wudidoudy  intending 
to  injure  and  damnify  the  pUuntify 
add  to  hinder  and  disappoint  and 
deprive  him  of  the  benefit  of  his 
right  and  privilege  aforesaid,  in- 
stead of  entering  and  recording 
the  plaindff*s  vote  in  the  poU- 
books,  to  the  end  and  intent  afore- 
said, refused  so  to  receive  the 
same,  or  to  admit  and  allow  the 
same  to  be  so  entered  and  re- 
corded, to  the  end  and  intent 
aforesaid;  but,  on  the  contrary 
thereof,  caused  the  vote  of  the 
plaintiff  to  be  entered  in  the 
column  of  votes  tendered,  in  the 
poll-books,  and,  at  the  close  of  the 
poll,  refused  to  reckon,  include, 
and  cast  up,  and  did  not  reckon, 
&c.,  the  plaintiff's  vote  among  the 
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votes  given   for  that  candidate; 

■voherehy  the  plaintiff  was  deprived 

of  the  benefit  of  his  right  to  vote 

at  tliat  election.  Page  866 

The  third  count  —  after  stating  the 
writ  and  precept,  that  the  plaintiff 
was  a  burgess  and  on  the  register, 
and  that  he  tendered  his  vote  — 
alleged  that  it  was  the  duty  of  the 
defendant,  as  returning  officer,  to 
enter  the  vote  on  the  poll-books 
without  entering  into  or  allowing 
a  scrutiny ;  but  that  the  defendant, 
knowing  the  premises,  but  con- 
triving and  torongJuUp,  Jraudu- 
lently^  fnilfuUy^  and  maliciously  in^ 
tending  to  injure  and  damnify  the 
plaintiff*.,  and  to  delay  him  in  the 
exercise  of  his  privilege  of  voting, 
and  de|)rive  him  of  the  benefit  of 
his  said  privilege,  vorongJvUy 
ordered  and  allowed  a  scrutiny  to 
be  held  with  regard  to  the  plain- 
tiff's vote,  and  his  right  and  quali- 
fication to  vote,  and  tvrongfully 
took  upon  himself  to  adjudge  and 
determine,  at  and  after  such 
scrutiny  so  ordered  and  allowed, 
that  the  plaintiff  was  not  entitled 
to  give,  and  had  no  qualification 
enabling  him  to  give,  his  vote  at 
that  election ;  whereby  the  plain- 
tiff was  delayed,  hindered,  and  ob- 
structed in  the  exercise  of  his  said 
privilege  of  voting,  and  a  burgess 
was  elected  for  that  parliament, 
the  plaintiff's  vote  being  so  hin- 
dered, &c.  Ibid. 

Held,  that,  although  the  defendant, 
in  refusing  to  admit  the  vote  of  the  ; 
plaintiff,  had  mistaken  his  duty  as 
returning  officer,  and  had  acted  in 


contravention' of  the  82bd  section 
of  the  6  &  7  Vict.  c.  18.,  and  might 
have  thereby  subjected  himself  to 
a  criminal  prosecution  for  the 
breach  of  a  public  duty,  yet  that 
the  rejection  of  the  vote  could  not 
be  made  the  ground  of  a  civil 
action  at  the  suit  of  the  person 
rejected,  that  person  having,  in 
fact,  become  disqualified  to  vote 
by  reason  of  non-residence*    Ibid* 

Page  866 

II.    For  a  Nuisance* 

1.  Although  the  owner  of  property 
may,  as  occupier,  be  responsible 
for  injuries  arising  from  acts  done 
upon  that  property  by  persons 
who  are  there  by  his  permission, 
though  not  strictly  his  agents  or 
servants, — such  liability  attaches 
only  upon  parties  in  actual  pos- 
session.    Rich  V.  Basterfield, 

783 

2.  Where,  therefore,  an  action  was 
brought  against  A.f  the  owner  of 
premises,  for  a  nuisance  arising 
from  smoke  out  of  a  .chimney,  to 
the  prejudice  of  the  plaintiff  in  his 
occupation  of  an  adjoining  mes- 
suage, —  on  the  ground  that  A., 
having  erected  the  chimney,  and 
let  the  premises  with  the  chimney 
so  erected,  had  impliedly  autho- 
rized the  lighting  of  a  fire  therein : 
— Held  that  the  action  would  not" 
lie.  Ibid, 

3.  Held  also,  that,  inasmuch  as  the 
premises  were  in  the  occupation 
of  B.t  a  tenant,  at  the  time  the 
fires  were  lighted,  A.  was  entitled 
to  a  verdict  on  a  plea  of  "  not  pos- 
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CONSENT  RULE. 


sessed/'  tlie  allegation  as  to  pos- 
session having  reference  to  the 
time  when  the  nuisance  complained 
of  was  committed?  and  not  to  the 
time  at  which  the  chimney  was 
erected.  Page  783 

And  see  Letters  Patent. 

CHANCELLORSHIP    OF   DIO- 

CESE. 

Sale  of,  void,  under  5  &'6  Edtv.  6. 
c.  16.    597,  n. 


CHARITABLE  USE. 

The  testator  devised  all  his  real  and 
personal  estate  to  trustees,  upon 
trust  to  sell,  and,  after  payment  of 
debts  and  legacies,  to  invest  the 
residue  of  the  moneys,  and  to 
stand  possessed  thereof  in  trust  to 
pay  the  annual  proceeds  to  the 
testator's  widow  for  her  life;  and, 
after  her  death,  as  to  one-third, 
to  certain  charitable  uses: — Held, 
that,  at  all  events,  the  devise  to 
the  trustees  was  valid  during  the 
lifetime  of  the  widow.  Young  v. 
6rrow.  668 


COALS. 
Non-delivery  of  Ticket  —  See  Con- 

TRACT»  IL 


CO-CONTRACTOR. 

Plea  of  Non-joinder  of —  See  Plead- 
ing, L  ii. 


COLLECTOR  OF  TAXES. 
See  Practice,  VL  4. 

COLLOQUIUM. 
See  Libel. 


COMMISSION. 

I.  On  Sale  or  Exchange  qfEdaUs. 

Upon  a  negotiation  between  A.  and 
B.  for  an  exchange  of  advowsons, 
A.  agrees  to  pay  to  the  agent,  C, 
100/.,  ^'  one  third  down,  the  re- 
maining two  thirds  when  the  alh 
stract  of  conveyance  is  drawn  oat.** 
Tlie  one-third  is  paid.  A.  delivers 
an  abstract  of  his  title,  but  no  ab- 
stract is  delivered  on  the  part  of 
B.;  and  the  negotiation  drops: 
—  C  cannot  maintain  an  action 
against  A.  for  the  remaining  two 
thirds  of  his  commission,  —  the 
event,  on  the  happening  of  which 
his  right  to  it  was  to  arise,  not 
having  occurred. 

IL     Under  1    TV.  ^  c.  22^  See 
Evidence,  IV. 

III.  To  examine  Witnesses  in  India 
—  See  Costs,  VIL  S. 


COMMITMENT. 
See  Inferior  Court. 


CONSENT  RULE. 
See  Ejectment,  VI. 


CONSIDERATION- 


CONTRACT,  II.        929 


CONSIDERATION. 
See  Attorney,  II. 

CONTRACT. 

I.  Evidence  of — See  Auctioneer. 

II.  Declared  void  by  Statute. 

1.  A  contract  entered  into  in  con- 
travention of  a  statutory  provision, 
whether  the  prohibition  is  express, 
or  is  implied  from  the  imposition 
of  a  penalty,  will  not  support  an 
action.     Cundell  v.  Dawson. 

Page  376 

2.  A  statute  (1  &  2  Vict.  c.  ci.  s.  3.) 
enacted, ''  that,  with  any  quantity 
of  coals  exceeding  560lbs.  de- 
livered by  any  cart,  waggon,  or 
other  carriage,  within  the  cities  of 
London  and  fVestminster,  or  within 
twenty-five  miles  from  the  general 
post-office,  the  seller  should  de- 
liver or  cause  to  be  delivered  to 
the  purchaser,  or  to  his  agent  or 
servant,  immediately  on  the  arrival 
of  the  cart,  waggon,  or  other  car- 
riage in  which  such  coals  should 
be  sent,  and  before  any  of  such 
coals  should  be  unloaded,  a  ticket, 
according  to  a  certain  form  ;  and 
that,  in  case  any  such  seller  should 
not  deliver  or  cause  to  be  de- 
livered such  ticket  as  aforesaid  to 
the  purchaser  of  such  coals,  or  to 
his  agent  or  servant,  before  any 
part  of  such  coals  were  unloaded, 
every  such  seller  should,  for  every 
such  offence,  forfeit  and  pay  any 
sum  not  exceeding  20/."  By  the 
fonn  given,  the  ticket  was  required 


to  be  '*  signed  **  with  the  name  or 
names  of  the  seller  or  seHers,  and 
that  of  the  carman,  in  words  at 
full  length  :  —  Held,  that  the 
neglect  to  deliver  such  ticket 
might  be  pleaded  in  bilr  to  an 
action  for  the  price  of  the  coals. 

Page  376 
3.  In  'debt  for  goods  sold  and  de- 
livered, the  defendant  pleaded, 
that  the  goods  were  divers  quan- 
tities of  coals  by  the  defendant 
purchased  of  the  plaintiffs,  and  by 
the  plaintiffs  sold  and  delivered  to 
the  defendant ;  that  the  said  quan- 
tities of  coal  were  respectively 
delivered  by  the  plaintiffs  to  the 
defendant  after  the  passing  of  the 
above  act ;  that  each  of  the  quan- 
tities of  coal  so  sold  and  delivered, 
at  the  respective  times  of  the  sales 
and  of  the  deliveries  thereof,  ex- 
ceeded in  weight  560lb8.,  and  that 
each  of  the  quantities  of  coals  was 
so  delivered,  within  the  city  of 
London^  in  two  carts  and  two 
waggons ;  that  the  plaintiffs  were 
the  sellers  of  the  said  quantities  of 
coals ;  and  that  the  plaintiffs,  so 
being  the  sellers,  did  not  deliver 
or  cause  to  be  delivered  to  the  de- 
fendant, or  to  his  agent  or  servant, 
immediately  on  the  arrival  of  the 
carts  and  waggons,  and  before  any 
of  such  quantities  of  coals  were 
unloaded,  a  ticket  with  each  of  the 
said  quantities  of  coals,  nor  with 
any  of  them,  according  to  the  re- 
quired form,  signed  by  the  plaintiffs  ^ 
with  their  namei  in  words  at  full 
length,  according  to  the  statute ; 
and  that  the  defendant,  at    the 
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tiiDes  of  the  said  sales  and  de- 
liveries of  the  coa]s>  was  not  a 
seller  of,  or  dealer  in,  coals,  nor 
did  he  purchase  the  same,  or  any 
part  thereof,  at  the  coal  market : — 
Held,  that  the  plea  sufficiently  al- 
leged an  omission  to  deliyer  a 
ticket,  in  contravention  of  the 
statute;  that  it  properly  alleged 
the  want  of  signature  by  the 
sellers ;  and  that  the  fact  of  the 
defendant  being  a  dealer  in  coals 
at  the  respective  times  of  the  sales 
and  deliveries,  or  of  his  having 
purchased  the  coals  at  the  coal- 
market,  —  by  which  the  necessity 
of  delivering  a  ticket  would  have 
been  dispensed  with,  —  was  suf- 
ficiently negatived.  Pa^  376 

m.  Sale  of  an  Office. 

An  agreement  whereby,  —  after  re- 
citing that  A.  had  carried  on  the 
business  of  a  law- stationer  at  G., 
and  aUo  had  been  sub-distributor 
of  stamps,  collector  of  assessed  taxes^ 
&c.  there,  and  that  he  had  agreed 
with^.  for  the  sale  of  the  said 
business,  and  of  all  his  goodwill 
and  interest  therein,  to  him,  for 
the  sum  of  300/. — A.^  in  considera- 
tion of  the  said  sum  of  300/., 
agreed  to  sell,  and  B.  agreed  to 
purchase,  the  said  business  of  a 
law-stationer  at  G. ;  and  whereby  it 
was  further  agreed  that  A.  should 
not  at  any  time  after  the  1st  of 
March  then  next  carry  on  the 
business  of  a  law-stationer  at  G., 
or  within  ten  miles  thereof,  or  col- 
lect any  of  the  assessed  taxes,  &c. 
but  would  use  his  utmost  endea- 


vours to  introduce  J9.  to  the  said 
business  and  offices,  —  is  illegal 
and  void,  as  being  a  contract  for 
the  sale  of  an  office,  within  the 
5&6 Edto.  6. c  16., and  also  within 
the  49  Geo.  S.  c  126.  Hopkins  ▼. 
PrescoU.  Page  578 

CONVEYANCE    BY   MARRIED 
WOMAN. 

See  Husband  and  Wife,  I. 

COSTS. 
I.  Costs  of  the  Cause. 

1.  To  a  declaration  containing  two 
special  counts  on  two  different 
contracts,  a  count  for  work  and  la- 
bour, and  a  count  upon  an  account 
stated,  the  defendant  pleaded,  as 
to  the  whole,  non  assumpsit;  to 
the  first  and  second  counts  respec- 
tively, pleas  in  justification;  and 
to  the  fourth,  a  plea  of  payment. 
The  verdict  was  entered  for  the 
defendant  upon  so  much  of  the 
issue  on  non  assumpsit  as  related 
to  the  firsts  third,  and  fourth 
counts,  and  for  the  plaintiff  upon 
the  special  pleas  ;  and  the  court 
arrested  judgment  upon  the  se- 
cond count,  in  respect  of  which  a 
verdict  had  been  found  for  the 
plaintiff  on  non  assumpsit. 

Held,  that  the  defendant  was 
entitled  to  the  general  costs  of 
the  cause.     Elderton  v.  Emmens. 

49S 

2.  Held,  also,  that  the  master  pro- 
perly disallowed  the  plaintiff  die 
expenses  of  witnesses  called  by 
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him  in  support  of,  but  not  exelu" 
sively  applicable  to,  the  issue  upon 
which  he  was  successful.  Page  498 

11.  Of  Issues. 

After  Judgment  on  Demurrer.^  —  In 
assumpsit  on  a  special  agreement, 
the  defendant  pleaded  non  as- 
sumpsit, and  a  special  plea  (going 
to  the  whole  cause  of  action),  to 
which  the  plaintiff  demurred.  At 
the  trial  of  the  issue  of  fact,  a 
verdict  was  found  for  the  plaintiff, 
with  5/.  damages;  and  the  de- 
fendant afterwards  obtained  judg- 
ment on  the  demurrer  to  the 
special  plea  :  —  Held,  that  the 
plaintiff  was  entitled  to  the  costs 
of  the  trial  of  the  issue  of  fact. 
Clarke  v.  AUatt.  335 

III.  Of  Motions  and  Rules. 

1.  Judgment  for  the  defendants  is 
signed  on  the  14th  of  November ^ 

1846,  and,  on  the  9th  of  March^ 

1847,  the  costs  in  the  cause  are 
taxed: — It  is  competent  to  the 
defendants  afterwards  to  tax  their 
costs  of  a  rule  for  a  new  trial  ob- 
tained by  the  plaintiffs  on  the  20th 
of  November i  1846,  and  dis- 
charged, with  costs,  on  the  15th 
of  January^  1847,  —  the  costs  of 
such  rule  not  being  costs  in  the 
cause.     Nevoton  v.  Boodle.       359 

Two  of  the  defendants  pleaded 
separately,  and  were  represented 
by  different  counsel,  though  by 
the  same  attorney: — Held,  that 
they  were  entitled  to  present  for 
taxation  separate  bills  of  costs  on 
the  rule.  Ibid. 


2.  In  an  action  of  trespass  by  hus- 
band and  wife,  for  an  alleged  false 
imprisonment  of  the  latter,  a  ver- 
dict was  found  for  the  defendants. 
The  plaintiffs  obtained  a  rule  nisi 
for  a  new  trial,  which  was  dis- 
charged with  costs.  The  female 
plaintiff  afterwards  obtained  a  rule 
nisi  to  amend  that  rule  by  striking 
out  so  much  of  it  as  dir,ected  costs 
to  be  paid  by  her^  on  the  ground 
that  she  was  no  party  to  it,  and 
that  a  married  woman  suing  or 
being  sued  with  her  husband,  is 
not  liable  to  costs:  The  court 
discharged  such  rule,  ^nith  costs^ 
to  be  paid  by  the  wife.     Page  359 

IV.  Of  Attendance  of  Counsel  at 

Chambers. 

The  costs  of  the  attendance  of 
counsel  before  a  judge  at  cham- 
bers, will  in  no  case  be  allowed 
in  future,  unless  the  judge  shall 
certify  their  allowance.  227 

V.  In  Action  for  a  Trespass  com^ 

mitted  after  Notice. 

In  trespass  for  placing  stumps  and 
stakes  on  the  plaintiff's  land,  the 
defendant  paid  into  court  40^., 
which  the  plaintiff  took  out  in 
satisfaction  of  that  trespass.  The 
plaintiff  afterwards  gave  the  de- 
fendant notice,  that,  unless  he  re- 
moved the  stumps  and  stakes,  a 
further  action  would  be  brought 
against  him  :  —  Held,  that  the 
leaving  the  stumps  and  stakes  on 
the  land  was  a  new  trespass;  that 
the  plaintiff  was  entitled  to  full 
costs  in  an  action  for  their  con- 
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tinuance  after  the  noticei  though 
he  recovered  less  than  40f.,  and 
the  judge  refused  to  certify  that 
the  trespass  was  wilful  and  ma- 
licious, under  the  S  &  4  Vict.  c.  24>. 
$•  2. ;  and  that  the  proper  mode 
of  obtaining  such  costs,  was,  by 
entering  a  suggestion  on  the  re- 
cord, under  the  3rd  section,  that 
the  trespass  was  committed  after 
notice.  Boyery.  Cook.   Page  236 

\l.    Of  Interpleader    Rules  —  See 
Interpleader,  2. 

VII.  Reviewing  Taxation. 

1.  This  court  will  not  entertain  an 
application  to  review  the  taxation 
of  costs^  after  a  transcript  of  the 
record  has  gone  to  the  court  of 
error.     Newton  v.  Boodle.       359 

2.  Or  where  the  amount  alleged  to 
have  been  improperly  allowed,  is 
less  than  40«.  Ibid. 

3.  The  master^  in  taxing  the  costs 
of  a  trial,  having  allowed  a  large 
sura  for  costs  incurred  in  the 
execution  of  a  commission  for  the 
examination  of  witnesses  in  India^ 
without  exercising  any  discretion 
as  to  the  propriety  of  the  parti- 
cular charges :  —  The  court  di- 
rected him  to  review  his  taxation. 
Stewart  v.  Steele.  460 

COUNSEL. 

Costs  of —  See  Costs,  IV. 

COVENANT. 

Breaches  of  Covenant  by  Sub-lessee. 

1.  A.  being  lessee   of  a  messuage 
under  the  corporation  of  London^ 


demised  it,  in  1829,  to  B.^  C^ 
and  D.,  for  twenty-one  years ;  the 
lessees  covenanting  to  repair,  and 
to  insure  **  in  the  sum  of  2SM. 
at  the  least,  in  The  Protector  Fire 
Insurance  Office^  or  in  such  other 
respectable  insurance  office  in 
London  or  Westminster^  as  B.,  C, 
and  D.  (the  lessees),  their  ex- 
ecutors,  &c.,  should  think  fit;" 
with  a  proviso  for  re-entry  for 
breach  of  any  of  the  covenants. 

In  1835,  C,  by  indenture, 
granted  an  underlease  to  E.  and 
F.f  for  the  residue  of  the  term, 
wanting  one  day ;  the  underlease 
containing  the  like  covenants  to 
repair,  and  to  insure  "in  the  sum 
of  250(U.  at  the  least,  in  The  Pro- 
tector Fire  Insurance  Office^  or  in 
such  other  respectable  fir^  in- 
surance office  in  London  or  WeA- 
minster  as  E.  and  F.y  their  execu- 
tors, &c.i  should  think  fit;''  and 
also  a  proviso  for  re-entry  for 
breach  of  any  of  the  covenants. 

The  messuage  being  out  of  re- 
pair^  and  uninsured,  the  executors 
of  ^.,  in  1843,  brought  ejectment, 
and  recovered  possession: — Held, 
that  C.  was  not  entitled  to  recover 
against  E.  and  F.  the  value  of  his 
reversionary  interest,  —  the  loss 
thereof  not  being  the  result  of 
their  breaches  of  covenant,  but  of 
the  breaches  of  covenants  by  C^ 
to  which  covenants  they  were  no 
parties.  Logan  v.  Hall.  Page  598 
2.  Held  also,  that  the  execuuon  by 
the  defendants  of  the  indenture 
of  underlease,  and  payment  of 
rent  thereunder  to  d  was  sui- 
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cient  evidence  for  the  jury  that  \ 
C.  was  solely  entitled  to  the  re- 
version expectant  upon  the  deter- 
mination of  the  underlease. 

Page  598 


DE  INJURIA. 
See  Pleading,  IL  ii. 

DEiVf  AND  OF  POSSESSION. 
See  Ejectment,  I. 

DEMURRER, 

The  addition  of  causes  of  demurrer 
after  the  signature  of  counsel,  does 
not  make  a  demurrer  special. 
Clarke  v.  Ailatt.  335 

And  see  Pleading,  IV. 

DEPARTURE 
See  Pleading,  III. 

DEVISE. 
See  Charitable  Use- 

DISCLAIMER  OF  TITLE. 
See  Ejectment,  I. 

DISSOLUTION. 


DISTRINGAS. 
See  Practice,  I.  2. 

DUPLICITY. 
See  Pleading,  I.  i.  1,2. 


EJECTMENT. 

I.  Notice  to  quit* 

A  lease  for  years  not    warranted 
either  at  common  law,  or  by  32 
H.  8.  c.  28.,  was  made  by  A., 
tenant  in  tail,  to  B*    After  A.^b 
death,  C,  the  next  entailee   in 
remainder,  demanded  the  arrears 
of  rent  accruing  in  Cs  time.  After 
some  negotiation,  B*  refused  to 
pay    the  arrears  to    C,  alleging 
that  D.,  and  not  C,  was  entitled 
to  the  estate-tail :  —  Held,  that  no 
tenancy  was  created  between  C 
and  JE^.,  and  that  C.  might  main** 
tain  ejectment  against  J9.  without 
notice  to  quit  or  demand  of  pos- 
session,—  thai  the  setting  up  of 
the  title  of  D.  amounted  to  a  dis- 
claimer of  the  title  of  C;  —  and 
that,  for  the  purposes  of  the  action 
of  ejectment,  the  entry  confessed 
in  the  consent-rule,  was  sufficient 
to  determine  the  lawful  possession 
of  B.  Doe  d.  Phillips  v.  Rollings. 

Page  188 


Of  Partnership. — See  Partners.      II.  Demand  of  Possession — Anti,  I. 


DISTRESS. 
See  Landlord  and  Tenant* 


in.  Disclaim  of  Title  —  Anti,  J. 

IV.  Entr^  confessed  by  the  Consent' 
rule^^Ant^*  I.* 
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ENTRY. 


v.    Motion  for  Judgment  under  4> 

1.  Quaref  whether  upon  a  motion 
for  judgment  against  the  casual 
ejector,  under  4  G*  2.  c.  28.  s.  2., 
an  affidavit  stating  that  an  amount 
exceeding  half  a  years  rent  was  in 
arrear,  and  that  there  was  <<no 
sufficient  distress  to  be  found  upon 
the  premises,  countervailing  the 
said  arrears  of  rent  then  due^^  is 
sufficient :  or  whether  the  affidavit 
should  state  that  the  property 
upon  the  premises  was  insufficient 
to  countervail  half  a  yearns  rent* 
Doe  d.  Gretton  v.  Roe.    Page  576 

2.  Where  judgment  had  been  ob- 
tained upon  an  affidavit  which  the 
party  was  apprehensive  might  be 
held  to  be  defective  in  this  respect, 
the  court  allowed  such  judgment 
to  be  superseded,  and  another 
judgment  to  be  signed,  upon  an 
amended  affidavit.  Ibid. 

3.  Semblef  that  no  special  ground 
for  setting  aside  the  first  judg- 
ment was  necessary.  Ibid. 

VL  Consent  Rule* 

The  undertakings  contained  in  the 

common  consent  rule  are  personal, 

and  binding  only  to  the  extent  of 

creating  a  liability  to  attachment. 

They  cannot  be   enforced  by 

.  the  representatives  of  a  deceased 
party.  Doe  d.  Harrison  v.  Hamp- 
son.  745 

VII.     Service  of  Declaration   and 

Notice. 
1.  On  Mother-in-Latv  of  Tenant,'] 
—  A   declaration  and  notice  in 


ejectment  were  lefl  with  the  mo- 
ther-in-law of  the  tenant  (being 
herself  tenant  of  part  of  the  pre- 
mises) on  the  day  before  the  term, 
and  the  toife  of  the  tenant  on  the 
same  day  acknowledged  that  she 
had  received  it,  and  it  was  then 
explained  to  her ;  but  it  did  not 
appear  that  the  acknowledgment 
took  place  on  the  premises :  — 
Held,  insufficient  even  for  a  rule 
nisi.  Doe  d.  Royle  v.  Roe.  P^e256 

2.  A  declaration  and  notice  in  eject- 
ment were  left  with,  and  the  no- 
tice was  read  and  explained  to, 
the  mother-in-law  of  ^.,  the  tenant 
(herself  tenant  of  part  of  the  pre- 
mises), the  day  before  the  term ; 
the  wife  of  A.y  on  the  same  day, 
upon  the  premises,  acknowledged 
that  she  had  received  it,  and  it 
was  then  explained  to  her;  and 
^.^  on  a  subsequent  day,  admitted 
that  the  declaration  came  to  bis 
hands  on  the  day  on  which  it  was 
served  :  —  Held,  good  service. 
Doe  d.  Royle  v.  Roe.  25S 

VIII.  Title  of  Declaration  in.  193  (b). 


ELECTIVE  FRANCHISE 
See  Case,  I. 

X  EMBLEMENTS,  624  (a). 

ENTRY. 

Confession  of —  See  Ejectment,  I* 

To  avoid  a  fine,  197* 


ESCAPE. 


FORFEITURE.        935 


ESCAPE. 
See  Sheriff,  I. 

ESTOPPEL. 
By  Indenture,  621,  n. 

EVIDENCE. 
I.  Of  Title  to  a  Reversion* 

Execution  of  underlease  from  A.  to 
J?.,  by  ^.,the  sub-lessee,  and  pay- 
ment of  rent  by  S.  to  A*y  suffi- 
cient evidence  for  a  jury,  that, 
although  A»  was  originally  co- 
lessee  with  C  A.  is  solely  en- 
titled to  the  possession.  Logan 
V.  Hall.  Page  598 

II.*  Attesting  Witness, 

Proof  of  Handwriting,']  To  dispense 
with  calling  the  attesting  witness 
to  an  indenture  of  submission 
(who  was  the  son  of  the  defend- 
ant), the  plaintiff  proved  that  re- 
peated attempts  had  been  made 
to  find  him,  in  order  to  serve  him 
with  a  suipana,  by  calling  at  his 
father's  house  and  at  several  other 
places  where  he  had  resided,  and 
also  at  a  hospital  at  which  he 
was,  as  a  student,  in  the  habit  of 
attending  lectures;  and  that,  these 
attempts  failing,  a  summons  had 
been  taken  out,  calling  on  the 
defendant  to  admit  the  execution 
of  the  indenture,  on  which  the 
judge  indorsed,  <<No  order;  the 
defendant  refusing  to  give  any  in- 
formation : "  —  Held,  that  enough 
had  been  done  to  justify  the  re- 
ception of  the  indenture,  upon 


proof  of  the  handwriting  of  the 
subscribing  witness.  Spooner  v. 
Pat/ne,  Page  328 

II L  Commission  for  Examination  of 
Witnesses  under  1  W*  4.  c.  22. 

A  commission  having  been  granted 
by  the  court  of  Chancery,  for  the 
examination  upon  interrogatories, 
of  a  witness  for  the  defendants  in 
an  issue,  —  this  court  refused  to 
vary  the  terms  of  that  commission, 
by  empowering  the  plaintiff  to 
cross-examine  the  witness  under 
it,  vivd  vocCf  or  to  issue  another 
commission  for  that  purpose. 
Hargrave  v.  Hargrove*  64f8 

IV.    Commission    to   examine   Wit* 
nesses  in  India — See  Costsi  VII.  S. 


FALSE  REPRESENTATION. 
See  Railway  Company. 

FEME  COVERTE. 

Liability  for  Costs. — See  Costs,  III. 

2. 
And  see  Husband  and  Wife. 

FINE. 

Avoidance  of,  by  entry  or  action, 

197.  c 

FORFEITURE. 

Application  of  the  term  to  an  accrued 
right  of  re-entry.    699^  n« 
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HUSBAND  AND  WIFE. 


FOREIGN  ATTACHMENT. 
See  London. 

FRIENDLY  SOCIETY. 
Election  of  Treasurer. 

By  the  rules  of  a  friendly  society,  in- 
rolled  under  the  10  G.  4*.  c.  56., 
the  power  of  electing  a  treasurer 
and  other  officers,  was  vested  in  a 
committee  of  eleven.  At  a  meet- 
ing of  the  committee,  at  which  ten 
of  the  members  only  were  present, 
—the  eleventh  not  having  re- 
ceived notice,  —  the  defendant, 
the  former  treasurer,  was  re- 
moved, and  the  plaintiff  appointed 
in  his  stead,  by  a  majority  of  the 
votes :  —  Held,  that  the  election 
was  void,  although  the  absent  com- 
mittee-man had,  for  a  consider- 
able period,  ceased  to  attend  the 
meetings,  and  had  intimated  an  in- 
tention not  to  attend  any  more, 
and  although  the  defendant  had 
demanded    a    poll.      Roberts    v. 


Price. 


Page  231 


FRIVOLOUS  DEMURRER. 
See  Pleading,  IV.  iii. 


HANDWRITING. 
See  Evidence,  II. 

HIGHWAY  RATE. 

Under  Local  Act. 

By  a  local  act  fur  the  improvement  of 
a  particular  portion  of  a  parish,  it 


was  provided  that  every  inhabitant 
or  owner  who  should  be  assessed 
for  the  rates  made  under  that  act 
for  any  lands  or  tenements  within 
the  limits  of  the  act»  should  be 
released  and  free  from  all  rates 
and  assessments  towards  tlie  /»v- 
ing  and  lighting  any  other  street, 
road,  or  place  within  the  parish, 
in  respect  of  such  lands  or  tene- 
ments :  —  Held,  tliat  this  did  not 
exempt  an  occupier  of  premises 
assessed  within  the  local  district 
from  being  assessed  in  a  general 
highway  rate  imposed  upon  the 
parish,  although  a  portion  of  such 
rate  might  be  expended  in  paxM^ 
parts  of  the  parish  out  of  the  dis- 
trict.    Richardson  v.  Tubhs. 

Page  304 

HUSBAND  AND  WIFE. 

I.  Conveyance  by  Married  Woman 
under  3  cj-  4  flP^.  4.  c  74. 

1.  Ajffidavitf  where  Acknotoledgment 
taken  abroad."} — In  the  case  of  an 
acknowledgment  taken  abroad,  the 
court  will  not  dispense  with  an 
affidavit  of  verification,  sworn  and 
authenticated  according  to  the 
local  law,  unless  it  be  distinctly 
shewn  that  great  inconvenience 
would  result  from  a  strict  adhe- 
rence to  the  ordinary  rule.  In  rt 
Sophia  Cravoford.  626 

2.  Wifes  Provision."] — The  court 
refused  to  allow  a  certificate  of 
acknowledgment  by  a  feme  covert, 
under  the  3  &  4  IF.  4.  c  74.,  to 
be  filed,  where  it  appeared  from 
answers  to  the  inquiry  of  the  com- 
missioner as  to  whether  the  in* 


INDIA. 


INSOLVENT  DEBTOR.    937 


tended  to  give  up  her  interest  in 
the  estate^  without  any  provision 
being  made  for  her  in  lieu  thereof^ 
that  the  consideration  for  her  con- 
sent was  a  provision  made  for  her 
by  her  husband's  will,  —  although 
it  was  shewn,  3y  another  affidavitt 
that  she  perfectly  understood  that 
to  be  no  provision,  inasmuch  as 
the  will  was  revocable.  In  re 
Mary  Dixon,  Page  631 

II.  Liability  of  the  Wife  for  Costs. 
Sec  Costs,  III.  2. 


INDIA. 

Commission  to  examine  Witnesses. 
See  Costs,  VII.  3. 

INDUCEMENT,  805,  n. 
Matter  of,  not  traversable.     2S9,  n. 

INFANT. 
See  Pleading,  I.  i. 

INFERIOR  COURT. 
Commitment  by  Judge  of* 

1.  Where,  under  the  8  &  9  Vict. 
c.  127.  s.  l.,the  judge  of  an  in- 
ferior court  of  record  has,  upon 
proof  of  the  ability  of  the  party, 
made  an  order  simpiiciter  for  the 
payment  of  a  debt  by  instalments, 
he  cannot,  after  default  made, 
grant  a  warrant  of  imprisonment 
without  giving  the  debtor  an  op- 


portunity  of  being  heard  against 
the  granting  of  such  warrant.  Ex 
parte  Kinning.  Page  507 

2.  Semble  (by  Cresstoelif  J.),  that, 
under  this  statute,  an  order  of 
commitment  upon  non-payment 
cannot  be  embodied  in  the  original 
order  to  pay.  Ibid. 

3.  Whether  there  is  jurisdiction 
under  this  statute  to  commit  when 
the  defendant  is  not  resident  with- 
in the  district,  quuere.  Ibid. 

INN. 

Protection  of  goods  in,  fVom  distress. 

561  (b). 

INNKEEPER. 

Obligation  of,  to  receive  guests* 
555  (a). 

INSOLVENT  DEBTOR. 

L  Replication   of  Discharge    under 
142  Vict.  cllO.,  to  a  Plea  of 
Set-off. 

1.  Although  a  discharge  under  the 
insolvent  debtors  act,  1  &  2  Vict, 
c.  110.,  does  not  operate  as  a  com- 
plete .extinguishment  of  a  debt 
scheduled,  the  creditor  is  not  en- 
titled to  plead  such  debt  by  way 
of  set-off  to  an  action  brought 
against  him  by  the  insolvent  for  a 
demand  accruing  subsequently  to 
his  discharge.  Francis  v.  Dodn» 
worth.  202 

2.  To  debt  for  64/.  Ss.  W.,  for  work 
and  labour,  interest,  and  on  an 
account  stated,  the  defendant 
pleaded  —  first,  except  as  to  10/., 
never  indebted  —  secondly,  a  set- 

3p 
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INSPECTION. 


Il^SURANCE. 


;  off  of  "  a  sum  equal  to  the  aroount 
of  all  the  debts  in  the  declaration 
mentioned,"  &c.,  except  as  afore- 
said, for  work  and  labour  as  a 
surgeon  and  apothecary,  Ac  — 
thirdly,  as  to  lOl,,  payment  into 
court. 

The  plaintiff  joined  issue  on  the 
first  plea,  took  the  lOl.  out  of 
court,  and  replied  to  the  second, 
as  to  80/.  1&.  6d.f  parcel,  &c., 
that,  on  &Cf  he  the  plaintiff,  then 
being  an  insolvent  debtor  in  actual 
custody,  &c.,  was  duly  discharged, 
according  to  the  1  &  2  Vict.  c.  1 10., 
of  and  from  the  said  sum  of 
SO/.  12«.  6d.y  and  that  the  said 
order  and  discharge  still  remained 
in  full  force,  "  and  that  this  the 
plaintiff  teas  ready  to  verify  ;^* 
and  that  the  plaintiff  never  was 
indebted  in  the  residue  of  the 
money  alleged  in  the  second  plea 
to  be  due  from  him  to  the  plain- 
tiff, concluding  to  the  country: — 

Held,  that  the  replication  was 
bad  on  special  demurrer,  for  not 
setting  out  the  several  matters 
necessary  to  shew  that  the  plain- 
tiff was  entitled  to  his  discharge 
under  the  statute,  or  that  he  had 
duly  complied  with  its  requisi- 
tions. Page  202 

3.  Whether  the  double  conclusion 
was  good,  or  whether  the  whole 
ought  to  have  concluded  to  the 
court,  qucere.  Ibid. 

II.  Discharge  under  S  Sc  6  Vict.  c. 
116.  Plea  of---  See  Pleading, 
I.  iv. 

And  see  Sheriff*  I.  ^ 


INSPECTION 

Ofpriwxte  Documents. 
See  Practice,  IIL 

INSURANCE. 

Total  Loss. 

A  policy  contained  a  clause,  that  the 
ship  was  to  be  *'  allowed  to  be 
sea-worthy  during  the  voyage.** 
In  the  course  of  the  voyage  she 
met  with  a  violent  storm,  by  which 
she  was  much  damaged,  and 
obliged  to  put  into  the  Mauritius. 
On  examination  there,  it  was 
found  that  the  ship  would  require 
very  extensive  repairs  to  make  her 
sea-worthy,  and  that  the  cost  of 
such  repairs  would  exceed  her 
value  when  repaired :  that  many  of 
the  beams  were  broken,  and  many 
of  the  bolts  and  fastenings  loos- 
ened ;  and  that,  the  vessel  being 
old,  and  in  many  parts  decayed, 
the  decayed  parts  could  not  be 
again  made  use  of,  as  they  would 
not  bear  re-bolting,  but  would  re- 
quire to  be  replaced  with  new 
timbers. 

In  an  action  upon  the  policy, 
averring  a  total  loss  by  a  peril  in- 
sured against,  the  judge  left  it  to 
the  jury  to  say  whether  the  coiU 
of  the  repair  of  the  damage  arising 
from  the  perils  insured  again>t 
would  have  been  greater  than  the 
value  of  the  ship  when  repaired; 
telling  them,  that,  if  they  were  of 
that  opinion,  they  should  find  for 
the  plaintiff,  —  which  they  did:— 

Held,  that  this  was  a  correct 
direction,   and   the   verdict  war' 


INTENTION. 


INTERPLEADER. 
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ranted  by  the  evidence ;  for,  that 
the  judge  was  not  bound  to  tell 
the  jury,  that,  in  considering  the 
repairs  that  were  necessary,  they 
must  exclude  from  their  estimate 
all  such  repairs  as  were  rendered 
necessary  by  the  decayed  state  of 
the  ship.     Phillips  v.  Naime.' 

Page  34.3 

INTENTION. 
See  Letters-Patent,  II. 

INTERPLEADER, 

Sheriffs  Rule. 

1.  The  sheriff  is  not  entitled  to  call 
upon  parties  to  interplead,  where 
he  has  already  exercised  a  discre- 
tion in  the  matter.  Crump  v.  Day> 

760 

3.  The  sheriff,  on  the  20th  of  May, 
entered  for  the  purpose  of  making 
a  levy  on  the  goods  of  J9.,  under  3. 
2iji.Ja.  at  the  suit  of  A.  Finding 
that  i?.'s  person  and  property  were 
protected  by  an  order  of  a  com- 
missioner of  bankrupts,  under  the 
7  &  8  Vici.  c.  96.,  the  sheriff  with- 
drew. On  the  2l8t,  C  purchased 
the  goods  from  the  official  as- 
signee ;  and,  on  the  3rd  of  «/uif«, 
B.'s  petition  being  dismissed,  the 
sheriff,  who  had  been  ruled  to  re- 
turn the  writ,  entered  i  second 
time  for  the  purpose  of  making  a 
levy.  Being  then  met  by  C's 
claim,  the  sheriff  obtained  a  judge's 
order  directing  an  issue  under  the  I 
interpleader  act,  to  try  whether  \ 
or  not  the  goods  seized  by  him,  ''• 
were,  at   ike   time  of  the  second 


levy,  the  property  of  C  The 
plaintiff  thereupon  obtained  a  rule 
calling  upon  the  sheriff  and  C. 
to  shew  cause  why  that  order 
should-  not  be  set  aside,  on  the 
ground  that  the  sheriff  had  by  his 
laches,  in  not  applying  on  the  20th 
of  May,  precluded  himself  from 
the  benefit  of  the  interpleader 
act ;  or  why  the  order  should  not 
be  amended,  by  substituting  the 
date  of  the  first,  for  that  of  the 
second  levy :  — 

The  court  made  the  rule  abso- 
lute for  setting  aside  the  order, 
but  directed  that  A.  should  pay 
C.'s  costs  of  appearing  on  the  rule, 
inasmuch  as  the  appearance  of  C* 
was  necessary  for  the  purpose  of 
opposing  an  amendment,  the  effect 
of  which  would  have  been,  to  re- 
quire him  to  sustain  a  title  he  had 
never  set  up.  Page  760 

On  the  16th  of  January,  1847, 
the  sheriff  seized  certain  goods 
and  moneys  of  the  defendant 
under  a  testatum  fi.  Ja.,  the  net 
proceeds  of  which  he  handed  over 
to  the  plaintifis  in  part  satisfac- 
tion of  their  judgment.  He  at 
the  same  time  seized  certain  bills 
of  exchange  and  a  promissory 
note,  which,  not  being  due,  he 
retained.  On  the  Srd  of  February, 
he  received  a  notice  that  a  fiat  in 
bankruptcy  had  issued  against  the 
defendant.  On  the  4th,  he  was 
ruled  to  return  the  writ ;  and,  on 
the  11th,  he  returned  what  he  had 
done  under  the  writ.  On  the  ISth, 
he  received  notice  that  assignees 
had  been  appointed ;  and  the  bills 
3  F  'J 


940    INTERESSE  TERMINI. 


LETTERS-PATENT. 


and  note  were  then  claimed  on 
their  behalf.  Afler  some  negotia- 
tion with  the  solicitor  to  the  fiai^ 
the  sheriff  took  out  an  interpleader 
summons  on  the  29th  of  April:  — 
Held,  that  he  had  by  his  laches 
disentitled  himself  to  relief.  Mut- 
ton V*  Young.  Page  371 

INTERESSE  TERMINI,  192  (a). 


JURAT. 
Form  of —  &ee  Affidavit,  IL 


JOINT-STOCK  COMPANY. 
S^t  Railway  Company. 

JUDGE'S  ORDER. 

1.  Service  of.]  A  party  who  obtains 
a  judge's  order,  can  derive  no  be- 
nefit from  it  unless  it  be  duly 
served  upon  his  opponent.  Belcher 
V  Goodered.  472 

2.  Slay  of  Proceedings.] — A  judge's 
order  staying  the  proceedings  un- 
til a  given  day,  in  order  to  afford 
time  for  an  application  to  the 
court,  does  not  dispense  with  the 
necessity  of  the  ordinary  notice 
of  motion,  in  order  to  entitle  the 
part}'  to  have  his  rule  nisi  drawn 
up   with   a  stay  of  proceedings. 

Ibid. 


1     •« 


JUDGMENT  AS  IN  CASE  OF  A 
NONSUIT. 

See  Practice,  V. 


LACHES. 
See  Interpleader,  1. 

LANDLORD  AND  TENANT. 
I.  What  distrainable. 

Horses  and  carriages  standing  at 
livery  are  not  exempted  from  dis- 
tress for  rent.   Parsons  v.  GingeU, 

Page  54r5 
11.  Retention  of  Goods  distrained. 

A  landlord  who  has  accepted  the 
rent  in  arrear,  and  the  expenses 
of  the  distress,  after  the  impound- 
ing, cannot  be  treated  as  a  tres' 
passer  merely  because  he  retains 
possession  of  the  goods  distrained 
— although  his  refusal  to  deliver 
them  up  to  the  tenant  may  amount 
to  a  conversion,  so  as  to  render 
him  liable  in  tro^fer.  West  v. 
Nibbs.  172 

LEASE. 

Extent  of  liability  of  lessee  and  as- 
signee.    615,  n. 

Subject;|to  right  of  re-entry,  not  de- 
termined until  actual  entry  by  or 
on  behalf  of  landlord.    601,  n. 

LETTERS-PATENT. 

I.  P  articulars  of  Infringements* 

1.  In  an  action  for  infringing  apa- 
tenti  the  court  has  a  general  pov^ 


LIBEL, 
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to  order  a  particular  of  the  alleged 
infringements.  The  Electric* Tele- 
graph Company  v.  NotU   Page  462 

2.  But|  where  the  specification 
claimed  a  combination  of  nu- 
merous improvements  (in  electric 
telegraphs),  the  court  refused  to 
compel  the  plaintiffs  to  give  the 
defendants  such  particulars,  — 
conceiving,  that,  from  the  nature 
of  the  patent,  the  plaintiffs  would 
be  thereby  put  to  great  difficulty 
and  embarrassment,  and  that, 
undtfr  the  circumstances,  (the 
matter  having  been  debated  in 
Chancery  upon  a  motion  for  an 
injunction,)  the  defendants  must 
be  taken  to  possess  adequate  in- 
formation on  the  subject.       Ibid. 

IL  Lifringement. 

In  case  for  infringement  of  a  patent, 
the  defendant  pleaded  not  guilty, 
—  that  the  plaintiff^  was  not  the 
true  and  first  inventor,  — -  and  that 
the  invention  had  been  previously 
wholly  or  in  part  publicly  and 
generally  known,  used,  practised, 
and  published,  in  England:  — 

Held,  that  the  issue  on  the  first 
plea  must  be  determined  by  the 
acts  done  by  the  defendant  with- 
out reference  to  the  existence  or 
the  non-existence  of  a  fraudulent 
intention; — that  the  second  plea 
would  be  proved  by  shewing  a 
publication  before  the  date  of  the 
letters-patent, — and  that  the  third 
plea  only  raised  a  question  of  user 
before  the  grant  of  the  letters- 
patent.    Stead  Y.  Anderson.    806 


LIBEL. 

Joinder  of  plaintiffs  in  an  action  for. 

264.  (fl) 

Colloquium. 

"  Warning.  J,  C.  &  Co.,  share- 
brokers  (meaning  the  plaintiffs), 
are  informed  that  the  200  Man^ 
Chester  and  Southampton  Railway 
shares  bought  by  J.  C,  under  a. 
false  representation  of  the  market, 
at  8/.  per  share,  or  1625^,  and 
sanctioned  by  C.  J.  (meaning  the 
defendant),  and  paid  for  at  tlie 
time  of  purchase,  that  he  forth- 
with sends  them  to  the  Manches" 
ter  and  Southampton  committee, 
with  instructions  to  return  the 
deposit  balance  to  him  (meaning 
the  defendant),  unless  C.  &  Co. 
meaning  the  plaintiffs)  claim  it,  or 
elect  to  proceed ;  and,  unless  C. 
&  Co.  (meaning  the  plaintiffs), 
within  the  present  year,  arrange 
to  return  the  1625/.  to  him  (mean, 
ing  the  defendant),  also  the  71. 
expenses  incurred  for  advertise- 
ment and  solicitor  to  procure 
proof  of  having  paid  C  &  Co. 
(meaning  the  plaintiffs)  1600/.  and, 
25/.  commission,  C  J.  (meaning 
the  defendant)  will  adopt  legal 
measures.  The  amount  will  be 
taken  by  instalments,  on  security 
being  deposited  with  any  bankers 
but  those  who  recommended  C. 
&Co.:'*— 

Held,  that,  in  the  absence  of  a 
colloquium  pointing  the  above,  nr 
an  averment  of  special  damage, 
the  publication  was  not  action- 
able. Capel  V.  Jones.  F&ge  259 
Sp  8 
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MINE. 


LIGHTING  AND  PAVING, 
See  Highway  Rate. 

LIMEKILN,  805,  n. 

LIMITATIONS  (STATUTE  OF). 
See  Bond. 

LIVERY  STABLE. 

Hones  and  carriages  standiDg  at 
lively  are  not  exempted  from  dis- 
tress for  rent.    Parsons  v.  GingelL 

P^545 

LOCAL  ACT. 
See  Highway  Rate. 

LONDON. 

AttaehmefU  in  ike  Mayor^s  Court. 

1.  In  an  action  by  A.  against  B. 
execution  executed  upon  a  foreign 
attachment  in  the  lord  mayor's 
court  of  London^  is  a  good  plea 
in  bar  of  the  further  maintenance 
of  an  action  in  this  court  against 
C.  the  garnishee  in  respect  of  the 
same  debt.    Webb  v.  Hurrell.  287 

2.  A  plea,  alleging  that  the  plaint 
was  levied  in  the  lord  mayor's 
court  before  the  commencement 
of  the  suit  here,  but  not  averring 
that  the  scire  facias  quare  execu- 
tionem  non  issued  against  C  had 
issued  ))erore  tlie  commencement 
of   the    suit    here — is  sufficient. 

Ibid. 

3.  In  such  a  case,  the  plea, — follow- 
ing the  allegation  of  the  custom, 
which  was  not  traversedi — stated, 


that,  at  a  certain  court,  it  was 
commanded  to  the  seijeant^t- 
mace  that  he,  according  to  the 
custom,  should  warn  the  defend- 
ant, without  setting  forth  any 
precept :  —  Held,  sufficient. 

Page  545 


MALICE. 
See  Case,  I. 

MARINES. 

Sale  of  commission  in,  void,  under 

5Ss6  Edto.  6.  c.  16.      579>  n. 

MATERIAL  ALLEGATION. 
See  Pleading,  II.  iii. 

MAYOR'S  COURT. 

. 
See  London. 

MEMORANDUM,  225. 

MERITS. 

Affidavit  of— See  Practice,  VII.  5. 

MINE. 

Liability  of  Co-adventurers. 

One  of  several  co- adventurers  in  a 
mine,  has  not,  as  such,  any  au- 
thority to  pledge  the  credit  of  the 
general  body,  for  money  bor- 
rowed for  the  purposes  of  the  con- 
cern. And  the  fact  of  his  having 
the  general  management  of  the 
mine  makes  no  difference,  in  the 
absence    of   circuaistances    from 


MISNOMER. 


PARTNER& 
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which  an  implied  aathority  for 
that  purpose  can  be  inferred. 
Rickets  v.  Bennett.  Page  686 

MISNOMER. 
See  Practice^  VIL 

MITTIMUS. 

To  C.  P.  of  record  out  of  Chancery.  ' 

654,  n. 

MORTMAIN. 
See  Charitable  Use. 

MULTIFARIOUSNESS. 
See  Pleading,  L  i. 

MUTUAL  PROMISES. 
See  Attorney.  II.  2. 


NOTICE  TO  QUIT- 

Dispensation  with,  by  disclaimer. 
191  (b). 


NUISANCE. 
Action  upon  the  Casefot'^See  Cask, 

n. 


OFHCE. 
Contract  for  Sale  of— See  Con- 

TRACT,  IIL 

ORDER. 
See  Judoe's  Order. 


NEW-ASSIGNMENT. 
See  Pleading,  III. 

NON-ASSUMPSIT. 
See  Pleading,  L  i.  4. 

NONSUIT. 

Judgment  as  in  Case  of — See  Pra6< 

TICE,  V. 

NORLAND  ESTATE. 
See  Highway  Rate. 


PARLIAMENT. 

Action  against  Returning  Officer  for 

refusing  Volte. 

See  Case,  I. 

PARTICULARS. 

Of  Infringements-'-!  See  Letters- 
Patent,  L 

PARTNERS. 

Evidence  of  Dissolution. 

The  defendant,  who  had  dealbgs 
with  A.  and  B.  as  partners,  after- 
wards made  a  contract  with  A.  in 
i?.'s  presence,  and  received  letters 
with  reference  to  such  contract, 
3  p  4 
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bearing  the  signature  of  the  firm. 
In  an  action  by  B^  A.f  who  was 
called  as  a  witness,  stated  that  he 
had  ceased  to  be  a  partner  prior 
to  the  date  of  the  contract,  and 
that  he  made  it  as  agent  for  B. : 
—  Held,  that  the  jury  were  war- 
ranted in  finding  that  the  contract 
was  with  J9.  alone,  although  there 
was  no  precise  evidence  of  the 
dissolution  of  the  partnership  be- 
tween A.  and  B,  Cox  v.  Hubbard. 

Page  317 
Jnd  see  Banking  Compamt. 
■   '."  -  Mine* 

PAVING  AND  LIGHTING. 
See  Highway  Rate. 

PAYMENT. 

Argumentative    Plea    of^^  See 
Pleading,  I.  i.  2. 

PEITY  BAG  OFFICE,  654.  n. 

PLEADING. 

L  Pleas. 
I.  Mtdtifariousness, Duplicity ^  Argu* 
mentativenesSf  and  Ambiguity. 

1.  To  a  count  by  drawer  against 
acceptor  of  a  bill  of  exchange,  the 
latter  pleaded  that  he  accepted 
the  bill  in  blank  whilst  he  was  an 
infant,  that  the  plaintiff  aflerwards 
altered  it,  by  dating  it  of  a  day 
subsequent  to  the  defendant's  at- 
taining his  majority,  and  that  the 
defendant  never  ratified  or  as- 
sented to  such  alteration  after  he 
came  of  age:-* Held  (on special 


demurrer),  that  the  plea  was  not 
multifarious,  double,  or  ambigu- 
ous.    Harrison  v.  Coigreave. 

Page56S 

2.  To  a  count  on  tt  bill  of  exchange, 
the  defendant  pleaded,  that,  after 
the  bill  became  due,  he  made  a 
promissory  note  payable  to  the 
plaintiff's  order  on  demand,  and 
delivered  the  same  to  cheplamtiC 
who  took  and  received  the  same, 
**  for  and  on  account  of*  the  bill, 
and  the  causes  of  action  in  respect 
thereof;  and  that  afterwards  be 
delivered  to  the  plaintiff  a  warrant 
of  attorney,  and  that  the  plaintiff 
accepted  and  received  the  same, 
in  full  satisfaction  and  discharge 
of  the  said  note,  and  of  all  causes 
of  action  in  respect  thereof,  and  of 
the  causes  of  action  in  the  count 
mentioned : — Held,  that  the  plea 
was  not  double.  Feame  v.  CocL 
rane.  274 

3.  Quare,  whether  it  was  bad,  ai 
being  an  argumentative  plea  of 
payment.  Ibid. 

4.  In  assumpsit  by  vendee  against 
vendor,  for  not  delivering  a  pro- 
per abstract  of  title,  the  declara- 
tion alleged  that  the  sale  was 
subject  to  a  condition  that  the 
vendor  should  deliver  an  abstract 
of  title  to  the  purchaser;  and 
assigned  a  breach,  in  the  non-de- 
livery of  any  abstract  shewing 
such  a  good  and  sufiScient  title  as 
the  plaintiff  was,  according  to  the 
condition,  entitled  to  require  to 
be  shewn. 

Flea,  that,  at  the  time  of  the 
making  of  the  promise,  it  was 
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agreedy  as  pari  of  the  eontractf 
that  the  defendant  should  deliver 
an  abstract  of  his  title,  com" 
mcncing  toith  a  deed  of  conveyance 
from  A.  to  B.^  dated,  &c.  onli/y 
and  should  not  be  required  to 
furnish  any  other  abstract,  or  go 
into  any  previous  title,  &c. 

Held,  bad,  on  special  demurrer, 
as  an  argumentative  and  circuit- 
ous denial  of  the  contract  stated 
in  the  declaration,  and  amounting 
to  non-assumpsit  only.  Sharland 
V.  LeifckUd.  Page  529 

i  i.  Non-joinder  of  Co'Contractor,']  — 
A  plea  in  abatement  of  ^the  non- 
joinder of  co-contractors  resident 
within  the  jurisdiction  of  the  court, 
alleging  that  the  contract  was 
made  with  the  defendant  and  such 
resident  co-contractors,  and  also 
with  other  co-contractors  resident 
tvf/AoK/thejurisdiction  of  the  court, 
is  bad;  the  statute  3  &  4  fr.4. 
c.  42.  s.  8.  requiring  the  defendant 
to  state  in  his  plea  that  all  are 
resident  within  the  jurisdiction, 
and  to  verify  the  residence  of  all 
by  affidavit.    JoU  v.  Lord  Curzon. 

249 

ui.  Discharge  under  the  Insolvent 
Debtors  Act,  1  &  2  Vict.  c.  110.— 
See  Insolvent  Debtor. 

iv.  Discharge  under  5^6  Vict, 
c.  116.]  — In  pleading  a  discharge 
under  the5  &6  Vict.  c.  116.,  the 
proceedings  in  conformity  with 
«.  4.,  or  the  order  for  protection 
and  distribution  under  sect.  10., 


should    be    set    out.     fVright  v. 
Hutchinson.  Page  569 

V.  Plea  to  the  Jurisdiction    of  the 
Court  —  See  Practice,  VII.  5. 

II.  Replications^ 

i.  Statute  of  Limitations.']  —  Repli- 
cation to  a  plea  of  the  statute  of 
limitations,  in  debt  on  bond. 
Tuckey  v.  Hawkins*  655 

ii.  De  Injuria. 
To  a  count  in  assumpsit  for  money 
paid  to  the  defendant's  use,  the 
defendant  pleaded  that  the  money 
was  paid  for  differences  on  time 
bargains  in  the  funds,  in  viola- 
tion of  the  statute  7  G.  2.  c.  8. : 
—  Held,  that  de  injuria  was  a 
good  replication.  Mortimer  v. 
Cell.  543 

iii.  Admissions  in  Pleading. 

In  a  debt  by  ^.  against  B.,  on  a  bond 
entered  into  jointly  and  severally 
byJ9.  and  C.  to  A.  in  the  penal 
sum  of  5000/.,  the  condition  (set 
out  an  oyer),  after  reciting  that 
C.  had  been  appointed  collector 
of  taxes,  and  that  il.  had  consented 
to  become  one  of  his  sureties,  was 

'  stated  to  be,  that  B,  and  C.  should 
keep  harmless  and  indemnify  A. 
from  and  against  all  costs,  charges, 
5cc.,  which  he  should  incur  in 
consequence  of  his  becoming  such 
surety.  B.  pleaded  that  A.  had 
not,  at  any  time  since  the  making 
of  the  bond,  been  in  anywise 
damnified  by  reason  or  means  of 
any  matter,  cause,  or  thing  in  the 
condition  mentioned.  To  this  plea. 
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A.  repltedy  that  €•  continued  col- 
lector until,  &c. ;  that,  during  the 
said  time  that  C.  continued  such 
collector,  "divers  large  sums  of 
money,  amounting  in  the  whole 
to  a  large  sum  of  money,  exceed- 
ing 500L,  to  wit,  2006/.  7s.  lOd.;* 
came  ^o  the  hands  of  €•;  and 
that  C.  did  not  pay  over  the 
same,  or  any  part  thereof,  to  the 
receiver-general :  and  A.y  for  as- 
signing a  breach  of  the  condition 
of  the  bondy  said,  that  by  reason 
of  such  default,  he  was  called 
upon  by  the  receiver-general,  and 
forced  and  compelled  to  pay,  and 
did  pay  to  the  receiver-general,  a 
large  sum  of  money,  to  tvit,  500/., 
parcel  of  the  moneys  so  received 
by  C.  as  such  collector.  To  this 
B>  rejoined,  that^.  was  not  forced 
or  obliged  to  pay  the  said  sum  of 
money  in  tlie  replication  in  that  be- 
half mentioned,  or  any  part  thereof, 
in  manner  and  form  as  alleged :  — 

Held,  that,  by  this  rejoinder, 
the  receipt  of  500/.  by  C.  was  not 
admitted ;  and  that,  in  the  absence 
of  evidence  to  shew  that  some 
money  had  been  received  by  C, 
nominal  damages  only  could  be 
assessed  on  the  breach  assigned. 

Held,  also,  that  the  mere  pro- 
duction of  a  judgment  signed 
against  A.f  under  a  judge's  order, 
for  500/.,  at  the  suit  of  the  re- 
ceiver- general,  was  not  evidence 
of  the  amount  of  the  damage  sus- 
tained by  A*  in  consequence  of 
his  suretyship.     King  v.  Norman. 

Page  884 
And  see  Insolvent  Debtor. 


Ill*  New  Assignment. 

Departure."] — -1.  In  trespass  against 
B.  and  C.  for  seizing  and  con- 
verting the  goods  of  A^  B.  alone 
justified  the  seizure  and  impound- 
ing of  the  goods  as  a  distress  for 
rent,  within  thirty  days  after  they 
had  been  wrongfully  removed  firom 
the  demised  premises.  A.  new- 
assigned,  that  he  brought  his 
action,  not  for  the  trespasses  in 
the  plea  mentioned,  but  for  that 
B.f  after  the  seizure,  and  after 
payment  and  acceptance  of  the 
rent  and  expenses,  and  after  he 
ought  to  have  restored  to  A.  the 
goods  so  distrained,  retained  pos- 
session thereof,  and  sold  and  dis- 
posed of  them :  —  SemUe,  that 
this  was  no  departure.  West  v. 
Nibbs.  ftige  172 

2.  QiMrre,  whether  departure  may 
be  taken  advantage  of  on  general 
demurrer.  Ibid. 

IV.  Demurrers. 

i.  General  or  Special.'] — The  addition 
of  causes  of  demurrer  after  the 
signature  of  counsel,  does  not 
make  a  demurrer  special.  Clarke 
V.  Allatt.  335 

ii.  To  part  of  a  Replication.]  — 
Qucere,  as  to  the  right  of  a  defen- 
dant to  demur  to  part  of  an  entire 
replication,  and  to  join  issue  upon 
the  residue.  Francis  v.  Dods- 
toorth,  203 

iii.  Frivolous.]  —  1.  In  an  action  by 
an  executor  upon  a  bond  given 
to  his  testator,  a  demurrer  to  a 
replication  traversing  a  payment 


POSSESSION. 


PRACTICE, 


947 


alleged  in  the  plea  to  have  been 
made  to  a  party  stated  to  have 
been  a  co-executor  with  the  plain- 
tiff, but  not  shewn  to  be  alive»  — 
on  the  ground  that  the  plaintiff  has 
omitted  to  describe  himself  as 
surviving  execMtOTf — is  a  frivolous 
demurrer.     Trickey  v.  HavMns. 

Page  6SS. 

2.  To  a  declaration  upon  a  guarantee, 
the  defendant,  who  was  under 
terms  to  plead  issuably,  demurred 
generally,  on  the  ground  that  it 
disclosed  no  consideration  for  the 
promise  stated. 

A  judge  at  chambers  having  set 
aside  the  demurrer  as  frivolous, 
the  court  rescinded  liis  order, — 
holding,  that  the  construction  of  the 
guarantee  was  open  to  argument ; 
and  that  the  demurrer  was  there- 
fore not  frivolous,  within  the  rule. 
White  V.  Woodward.  752 

V.  Particular  Points. 

1.  Admissions  —  Anity  IL  iii. 

2.  Ambiguity  —  Ant^^  L  i.  1. 

3-  Argumentative   Traverse  —  Ante^ 

I.  i.  2.  4. 
4.  De  Injurid  —  Ant^^  11.  ii, 
.5.  Demurrers  —  Anih^  IV. 

6.  Departure  —  Antiy  III. 

7.  Duplicity  —  Ante^  I.  i.  1.  2- 

8.  Foreign  Attachment  —  See  Lon- 

don. 

9.  Frivolous  Demurrer  —  Ante^  IV. 

•  •  • 

111. 

10.  Infancy  —  Ante^  I,  i. 

11.  Insolvency — Ante^  I.  iv. 

12.  Material  Allegation  —  Ante^  II. 

•  •  • 

HI. 

13.  Multifariousness] — ^n^e,  I.  1. 


14.  New  Assignment  —  Anfk^  IIL 

15.  Non  assumpsit  —  Antif  I.  i.  4. 

16.  Non-Joinder  of  Co'Contractor  — 

Anl^,  I.  ii. 

17.  Statute  of  Limitations  —  Anti, 

II.  i. 

18.  Stock-jobbing  —  Aniif  II.  ii. 

19.  Traversable  Allegation — Ante^ 

II.  iii. 


POSSESSION. 
Demand  of—  See  Ejectment,  I. 

POST. 
Notice  sent  by.    237,  n« 

POST  OBIT  BOND. 
See  Bond." 

PRACTICE. 
I.  Process. 

1.  Summons."]  Vide  post,  VI.  1. 

2.  Distringas."]  —  Upon  a  motion 
for  a  distringas,  an  affidavit  stating 
that  the  deponent  **  explained  the 
nature  and  object  of  his  visit,"  is 
insufficient.     Dubois  ▼.  Lowther* 

Page  228 

II.  Striking  out  Counts  or  Pleas. 

Apparent  Violation  ofR.  H.  4.  W.  4. 
r.  5.] — 1.  Where  a  judge  at 
chambers  has  declined  to  make 
an  order,  upon  an  application, 
under  the  5th  and  6th  rules  of 
Hilary  term,  4.  W.  4.,  to  strike 
out  counts,  as  being  in  apparent 
violation  of  the  former  rule, —  it 
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is  competent  to  the  court  to  enter- 
tain the  matter.    GrUsell  ▼,  James, 

Page  768 

2.  A  count  for  goods  sold  and  de- 
livered was  not  allowed  together 
with  a  count  upon  a  special  con- 
tract apparently  for  the  price  of 

r  the  same  goods,  unless  the  plain- 
tift' could  satisfy  a  judge  at  cham- 
bers that  he  bond  Jide  intended  to 
establish  a  distinct  subject-matter 
of  complaint  in  respect  of  each 
count;  dissentientef  Cresstoell^  J., 
as  to  the  application  of  the  rule. 

Ibid. 

S.  The  plaintiff  contracted  to  pur- 
chase from  A'  a  ship  then  in  course 
of  building  at  Quebec,andto  accept 
a  bill  for  the  price,  on  the  vessel 
being  completed  according  to  the 
terms  of  the  contract,  and  regis- 
tered in  his  name.  On  the  bill 
being  presented  for  acceptance, 
the  plaintiff  declined  to  accept  it, 
on  the  ground  that  A.  had  not 
duly  performed  his  contract ; 
whereupon  the  defendant  under- 
took, that,  if  the  plaintiff  would 
accept  the  bill,  he,  the  defendant, 
would  abide  by  and  perform  the 
award  of  certain  referees  to  be 
appointed  to  determine  what 
should  be  done,  in  case,  on  the 
arrival  of  the  ship  at  Dublin,  the 
plaintiff  should  have  any  cause  of 
complaint  against  A.  in  respect  of 
his  performance  of  the  contract. 
On  the  ship's  arrival,  the  referees 
awarded  that  a  certain  sum  was 
payable  to  the  plaintiff  on  account 
of  deficiencies  in  the  ship. 
The  court  refused  to  allow  the 


plaintiff,  in  declaring  against  the  de- 
fendant upon  his  guarantee,  to  add 
to^a  count  for  uon-performance  of 
the  award,  a  count  alleging,  that, 
in  consideration  of  the  plaintiff's 
accepting  the  bill,  the  defendant 
agreed  to  become  personally  re- 
sponsible for  the  due  performance 
of  the  contract  by  A.t  —  holding 
the  joinder  of  such  counts  to  be 
in  apparent  violation  of  the  5ih 
rule  of  Hilary  term,  4.fF.  i. 
Fagan  v.  Harrison*         Page  910 

Not  corresponding  with  the  abstract.] 
4.  Where  pleas  are  pleaded  which 
do  not  correspond  with  the  ab- 
stract delivered  with  the  summons 
to  plead  several  matters,  the  proper 
mode  of  taking  the  objection  is, 
by  motion  to  strike  out  the  pleai. 
Flight  V.  Stnale.  766 

III.  Inspection  of  Documents. 

In  an  action  against  the  proprietor! 
of  a  newspaper  for  the  breach  of 
a  contract  to  employ  the  plaintif 
as  sub  editor,  the  defendants  jus- 
tified the  dismissal  of  the  plaiotif 
on  the  ground  of  his  having,  from 
improper  motives,  lent  himself  to 
.the  insertion  of  a  garbled  report 
of  proceedings  in  a  court  of  jus- 
tice. 

The  court  refused  to  allow  the 
plaintiff  to  inspect,  and  take  copies 
of  the  original  report  and  of  the 
alleged  garbled  statement,  —  be 
having  no  recognised  legal  interest 
therein.     Powell  v.  Bradbury. 

541 

IV.  Interpleader  Rules — 5ef  Ihtm- 

PLEADER* 
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V.  Judgment  as  in  case  of  a  Non^ 

suit. 

Sufficiency  of  Excuse ,"] — la  answer 
to  a  rule  for  judgment  as  in  case 
of  a  nonsuit  in  a  country  cause 
for  allowing  two  assizes  to  elapse 
without  proceeding  to  trial,  after 
notice,  —  the  plaintiff  alleged  for 
excuse  the  uncertainty  of  the 
law  as  to  the  liability  of  railway 
committee-men,  and  that  he  was 
desirous  of  awaiting  the  determi- 
nation of  a  similar  case  (the  par. 
ticulars  of  wliich,  however,  were 
not  given)  pending  in  error  from 
the  court  of  Exchequer. 

The  court,  holding  the  excuse 
to  be  per  se  insufficient,  neverthe- 
less discharged  the  rule  upon  a 
peremptory  undertaking,  on  the 
ground  that  the  defendants  had 
been  tardy  in  their  application. 
Edwards  v.  IVard.  Page  S15 

VI.  Terms  Notice  of  Proceeding. 

Where,  in  this  court,  there  have 
been  no  proceedings  within  ybur 
terms  (or,  in  Q.  A,  withxu  a  year) 
after  issue  joined,  a  term's  notice 
of  the  plaintiff's  intention  to  pro- 
ceed must  be  given  before  he 
can  give  notice  of  trial :  it  is  not 
enough  to  give  a  term's  notice  of 
trial.     Tilley  v.  Collins.  758 

VII.  Setting  aside  and  staying  PrO' 

ceedinss, 

1.  It  is  no  ground  for  setting  aside 
a  writ  of  summons,  that  it  is  framed 
as  a  fluries  writy  when  the  pracipe 
is  for  an  alias,  or  that  it  is  issued 
against  Baron  A^  without  stating 


his    christian    name*       Wells   v. 
Suffield.  Page  750 

2.  A  writ  issued  in  an  action  intended 
to  be  brought  against  one  John  G., 
by  mistake  described  him  as  Henry 
G.i  and  was  served  upon  Henry  G. 
The  mistake  in  the  service  being 
discovered,  notice  was  given  to 
Henry  G.  not  to  appear.  A  copy 
of  a  pluries  summons  was  some 
months  afterwards  left  at  the  resi- 
dence o^  John  G.,  the  real  defen- 
dant! still  describing  him  as  Henry 
G.  The  defendant  gave  this  copy 
to  Henry  G.,  in  whose  name  one 
Lewis,  an  attorney,  entered  an  ap- 
pearance, demanded  a  declaration, 
and  afterwards  (with  full  know- 
ledge that  the  appearance  was  no 
appearance  in  the  cause)  signed 
judgment  of  nonpros,  for  want  of 
a  declaration  :  —  The  court  set 
aside  the  judgment  for  irregularity, 
with  costs  to  be  paid  by  the  at- 
torney.    Belcher  v.  Goodered. 

472 

3.  A  judge's  order  staying  the  pro- 
ceedings until  a    given    day,  in 

^order  to  afford  time  for  an  appli- 
cation to  the  court,  does  not  dis- 
pense with  the  necessity  of  the 
ordinary  notice  of  motion,  in  order 
to  entitle  the  party  to  have  his 
rule  nisi  drawn  up  with  a  stay  of 
proceedings.  Ibid. 

4.  In  an  action  against  a  surety 
upon  a  bond  conditioned  for  the 
due  payment  to  the  receiver-gene- 
ral of  all  sums  received  by  a  col- 
lector of  assessed- taxesy  a  judge 
at  chambers  has  no  authority  to 
order  the  proceedings  to  be  stayed 
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AR  x<s  c^rtdin  ic^nw  in  the  'gkmnvM 
|Hirrictil«r»  4)f  demand,  upmi  psv- 
m«nc  r>f  their  anuiunt  into  ceont. 

.^  The  d«faMlane»  hat  mar  ^terad  an 
aypear amee  m  pernon  at  ^  C,F, 
A^  W.,  Doke  of  Jirunmkk  and 
Lfitteburgf  toed  an  C  F*  i^.  IT. 
tfVMtf  cMnmon]y  called  the 
Dfike  erf  /Iri^/Mteic^/' delivered  a 
plea  to  the  JurindfctfOfi,  with  an 
affidavit  of  verification,  refpee* 
titely  Intituled  **  C.  F.  A.  W., 
Movireign  Duke  of  Drumwick  and 
Luneburgf  iued  an  C.  F.  A.  W. 
D*E»(it  commonly  called  the 
Duke  oT  liruttMwick*'* 

The  plaintiff*,  trcntinf;  the  plea  n» 
anutlltyt  ilgned  Judgment: — The  , 
court  rr*Aiied  to    net    niiide   the  j 
judgment,  without  an  affidavit  of 
merttK.    Mundcn  v.  The  Duke  of 
Brunmiek.  321 

And  tee  Ejkotmrnt. 

VIII.    Second  Application  for  the 
same  purpose* 

A  judgment  nigned  in  an  action 
brought  by  A.  in  the  name  of  2?., 
having  been  set  aside  by  a  judge's 
order,  a  rule  nisi  was  obtained  to 
rescind  that  order,  on  the  ground 
that  the  summons  upon  which  it 
was  made  had  been  improperly 
altered  by  the  defendant^  attor- 
ney. This  rule,  —  which,  ht/  wm- 
iaket  purported  to  have  been 
moved  on  behalf  B*  —  was  dis- 
charged upon  an  affidavit  of  B.y 
shewing  that  the  rule  had  been 
moved  without  any  authority  from 


him,  mJLtbmcdss  liniiMiiw  ■  the 
sunmana  had  liesn.  made  w^  his 
iMHiiiun  —  EEoidiv 
apolicaiiba.  tbr  the 
tsdji^  he  nade  en  the  hchalf  of 


Big«7S6 
nL   Jwigi9  Otdtr  —  See  Judgb*s 


MkUske  m^See  Pkactics,  VIL  1. 

PRESUMPTION. 
SeeyiASTE  Land. 

PRISONER. 
Its  Cmaiodsf  under  Chancery  Process, 

Thia  court  haa  no  power  to  discharge 
upon  a  haheoM  a  prisoner  from  cos- 
tody  under  process  of  the  court 
of  Chancery,  and  cannot  entertain 
any  question  as  to  the  irregularitj 
ofsuch  process.  Inre  Amdretcu^SS 

And  see  Sheriff,  I. 

PUBLICATIOX. 
See  LsTTsas-PATcrT.  IL 


RAILWAY  OQMPAXI. 

Framdulemt  Sepnaenisttum  -at  Jtkt" 
meni  qfiShsnek. 

The  proinotGK  of  a  -pmocnat  mi- 
wfky  compan}'^  in  •Jums,  L*4»*. 
issued  a    projifie<;iu>' 


die 
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capital  to  consist  of  3>000,000/.,  in 
120,000  shares  of  25/.  each,  and 
stating,  amongst  other  things,  that 
application  would  be  made  for  a 
bill  to  incorporate   the  company 
early   in  the  next  session  ;   and 
that,  in   case   parliament  should 
not  sanction  the  undertaking,  the 
money  deposited,  deducting  the 
necessary  expenses  attending  the 
projection,  would  be  returned  to 
the  shareholders.     On  the  26th  of 
Septembevf  the  plaintiff  made  ap- 
plication to  the  provisional  com* 
mittee  of  management  for  sixty 
shares,   by  a  letter  in  the  form 
prescribed  in  the  prospectus,  un- 
dertaking to  accept  the  same,  or 
such  less  number  as  they  might 
appropriate  to  him,  subject  to  the 
regulations  of  the  company^  to  sign 
the   necessary  legal    documents, 
and  to  pay,  ijoheti   required^   the 
deposit  thereon  of  1/.  7^.  6d.  per 
share.  The  committee,  by  a  letter 
dated  the  ]  1th  o^  October ^  but  not 
sent   until  some  days   after,    in- 
formed the  plaintiff  that  they  had 
allotted   him  sixty   shares,  upon 
condition    that    the    deposit    of 
1/.  7j.  6^.  per  share  thereon  was 
paid  on  or  before   the   18th,   in 
default   of  which    the   allotment 
would  be  forfeited,  and  the  shares 
disposed  of  to  other  applicants. 
This    letter    was    headed    "  Not 
transferable,"  and,  as  well  as  the 
letter    of   application,    described 
the    concern    as  one  having  the 
amount  of  capital  and  the  number 
of  shares  mentioned  in  the  pro- 
spectus.    On  the  17th  of  October^ 


the  committee  published  an  ad- 
vertisement in  The  Times^  stating 
that    ''they  had    completed  the 
allotment  of  shares."    There  was 
evidence  for   the  jury  that    the 
plaintiff  saw  this  notice;  and  he 
paid  his  deposit  on  the  22nd  of 
October.  On  the  4th  of  Novemher, 
the  plaintiff  signed  the  subscribers* 
agreement  and  the  parliamentary 
contract,  by  which  the  committee 
were  impowered,  amongst  other 
things,   to  apply  the  money  re- 
ceived for  deposits,  in  liquidation 
of  the  preliminary  expenses  of  the 
undertaking.     A  meeting  of  the 
shareholders  was  held  on  the  15th 
of  December^  at  which  the  plain- 
tiff for  the  first  time  learned,  that, 
although   applications  had    been 
made  before  the  17th  of  October ^ 
sufficient   to   absorb    the    whole 
120,000  shares,  58,000  only  had 
been  allotted;  and  that,  in  con- 
sequence of  the  plans  and  sections 
not  being  duly  deposited  to  com- 
ply with  the  standing  orders,  and 
the  want  of  necessary  funds,  the 
committee  were  not  in  a  condition 
to    go    to    parliamtont.     At    this 
meeting,    resolutions   were    pro- 
posed expressive  of  confidence  in 
the  committee,  and  of  a  desire  to 
proceed.      The    plaintiff    moved 
an  amendment,   that,   as  58»000 
shares  only  had  been  allotted,  the 
deposits  already  received  should 
be  returned  to  the  parties  who 
had  paid  them.      The  chairman 
declined  to  put  the  amendment ; 
and  the  original  resolutions  were 
carried  by  a  large  majority.    On 
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the  31st  of  December,  the  com- 
mittee came  to  the  conclusion 
that  to  proceed  with  the  under- 
taking would  be  impracticable;  and, 
on  the  6th  of  January^  the  plain- 
tiff brought  an  action  for  money 
had  and  received  against  the  de- 
fendant, a  member  of  the  com- 
mittee of  management,  to  recover 
back  his  deposit. 

At  the  trial,  the  judge  told  the 
jury  that  the  plaintiff  was  entitled 
to  a  Terdict,  if  the  defendant 
knowingly  made  a  false  represen- 
tation which  was  a  material  in- 
ducement to  the  plaintiff  to  pay 
bis  money,  and  if  the  plaintiff  ex- 
ecuted the  deed  under  the  same 
belief  that  induced  him  to  pay 
the  deposit.  The  jury  having 
found  for  the  plaintiff:  —  Held, 
that  the  direction  was  right ;  and 
that  the  judge  was  not  bound  to 
tell  the  jury  whether  or  not  the 
letters'  of  application  and  allot- 
ment constituted  a  valid  and  bind- 
ing contract:  that,  the  letter  of 
allotment  not  being  an  uncondi- 
tional acceptance  of  the  offer 
made  by  thi  letter  of  application, 
the  two  did  not  constitute  a  con- 
tract under  which  the  plaintiff 
could  have  been  compelled  to  pay 
the  deposit :  and  that  the  plain- 
tiff had  not,  by  attending  the 
meeting  of  the  15th  of  December^ 
precluded  his  right  to  rescind  the 
contract  on  the  ground  of  fraud. 
Wontner  v.  Shairju         Page  404 

RETAINER. 
See  Attorney^  IL 


RETURNING  OFFICER. 
See  Case,  I. 

REVERSION. 
See  Covenant,  2. 

RULE. 

Dravoing  up  —  See  Banking  Com- 
pany, 4. 

For  Parent  of  Money  under  1  &  2 
Vkt.  €.110.  s.  18. 

In  cases  in  which  a  rule  of  court  for 
the  payment  of  money  has  the 
effect  of  a  judgment,  under  I  &2 
Vict.  c.  110.  s.  18.,  a  rule  nisi  — 
calling  upon  the  parties  to  shew 
cause  why  the  amount  should  not 
be  paid  —  is  unnecessary.  Doe 
d.  Harrison  v.  Hampson.  Page  745 


SALE. 
I.  Delivery  and  Acceptance  ofGoodi. 

A,i  a  merchant  at  Birmingham^ 
bought  goods  of  B.  &  Co.,  com- 
mission-agents at  Manchester  and 
Leeds.  On  the  20th  of  March, 
1844,  the  goods  were,  by  A,\ 
direction,  sent  to  L.  &  Co.,  ship- 
ping agents  at  Liverpool,  employed 
by  A.  to  receive  and  forward  them 
to  Valparaiso;  and,  on  the  same 
day,  B.&  Co.  wrote  to  L.  &  Co., 
advising  them  of  the  transmission 
of  patterns,  which  they  requested 
them  to  ship  with  the  goods,  *'  as 
A.  might  direct  the  same  to  be 
shipped.*'    The  goods   were,  os 
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the  4tli  of  Aprils  shipped  by  Z. 
&  Co.  on  board  a  vessel  bound 
for  Valparaiso,  and  were  after- 
wards re-landed  by  order  of  a 
member  of  the  house  at  Valpa- 
raisOf  to  which  they  were  con- 
signed by  A,t  and  sent  to  B,  & 
Co.*s  house  at  Manchester,  for  the 
purpose  of  being  re-packed  in 
smaller  cases.  The  price  of  the 
goods  became  payable  on  the 
26th  of  April,  but  was  not  paid,  A. 
liaving  in  the  mean  time  become 
insolvent :  — 

Heldy  that  the  property  and  pos- 
session of  the  goods  had  vested 
absolutely  in  A.,  the  vendee,  be- 
fore they  were  re-delivered  to 
JB.  &  Co.  at  Manchester;  and  that, 
by  such  re-delivery,  the  latter 
acquired  no  new  rights,  as  unpaid 
vendors.     Valpt/  v.  Gibson.      837 

2.  Semhle,  that  the  transitus  was 
at  an  end  when  the  goods  reached 
the  hands  of  L.  &  Co.;  but  that, 
at  all  events,  the  right  of  B.  & 
Co.  to  intercept  the  goods  was 
gone,  when  A.  had  exercised  an 
act  of  ownership  over  them,  by 
re-landing  them,  and  sending  them 
to  be  re- packed.  Ibid, 

3.  Acontractof  sale  may  be  com- 
plete and  binding,  though  silent 
as  to  the  price  (such  silence  being 
equivalent  to  a  stipulation  for  a 
reasonable  price),  and  as  to  the 
time  and  mode  of  payment.  Ibid. 

JI.  Of  a  specific  Chattel. 

I.  A.  addressed  the  following  propo- 
sal to  B.:  —  "  I  do  hereby  agree 
VOL.  IV,  —  c.  B. 


to  provide  afourteen^horse  engine^ 
and  sixtecn-horse  boiler,  with  fit- 
tings, and  every  thing  complete, 
for  260/.,  and  to  deliver  and  erect 
the  same  at  the  mill  of  2?.,  and  to 
set  the  same  to  work." 

To  this  B.  replied  -^  "  In  con- 
sideration of  your  supplying  us 
with  a  certain  Jburteen' horse  en- 
gine,  xvhich  our  Joreman  has  in* 
specled,  and  putting  the  same  in 
thorough  repair,  and  supplying  a 
new  sixteen-horse  boiler,  com- 
monly called  a  Cornish  boiler, 
with  fire-place,  valves,  steam- 
cocks,  and  gauges  complete,  and 
delivering  and  erecting  the  whole, 
and  setting  the  whole  at  work, 
according  to  #the  undertaking 
signed  by  you  and  left  with  us, 
we  agree  to  pay  for  the  same  260/. 
—  [Two  instalments  were  then 
provided  for,  and  the  letter  pro- 
ceeded]— and  will,  on  being  sa- 
tisfied with  the  work,  as  per  your 
agreement,  pay  you  the  remainder 
within  two  months  of  its  comple- 
tion:"— 

Held,  that,  B.  bargained  for 
and  bought  the  specific  engine 
wUich  was  afterwards  erected: 
and  that,  assuming  there  was  a 
warranty  as  to  its  power,  and  that 
the  warranty  was  broken,  that 
was  no  answer  to  an  action  for  the 
price,  but  only  ground  for  a  re- 
duction, or  the  subject  of  a  cross- 
action.     Parsons  v.  Saxton.    899 

2.  Held  also,  that  the  stipulation 
as  to  deferring  the  payment  of  the 
last  instalment  until  A*s  work  was 

38 
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SCIRE  FACIAS. 


SHERIFF. 


done  to  the  satisfaction  of  J?.,  re- 
ferred to  the  work  in  erecting  the 
engine,  and  not  to  the  price  of  the 
engine  itself.  Page  899 

A  new  trial  was  directed,  on  the 
ground  that  no  question  had  been 
left  to  the  jury  as  to  whether  that 
work  was  such  as  ought  reasonably 
to  have  satisfied  B.  Ibid, 

SCIRE  FACIAS. 
See  Banking  Company. 

SCRUTINY. 
See  Case,  I. 

SECOND  APPLICATION. 
See  Phacticb,  VIII. 

SETTING  ASIDE  PROCEED- 
INGS. 

See  Practice,  VII. 

SHARES. 

See  Auctioneers. 

Railway  Company. 

SHERIFF. 
I.  Escape. 

1.  A.,  a  prisoner  in  execution  in  the 
common  gaol  for  the  county  of 
RadnOTy — but  having  a  permanent 
lodging  in  Londotiy  where  his  wife 
and  family  resided,  and  to  which 
it  was  his  intention  to  return,  — 
petitioned  the  court  of  bank- 
ruptcy for  protection  from  pro- 
cess, under  the  5  &  6  VicL  c.  116. 
and  7  &  8.  Vict.  c.  96.,  and  a  com- 


missioner of  that  court  issued  his 
warrant  to  bring  A.  before  him 
for  examination.  The  prisoner 
was  accordingly  brought  up  to 
London  on  Saturdayy  the  24th  of 
January^  and  carried  before  the 
commissioner  at  about  two  o'clock 
on  that  day,  when  his  petition  was 
dismissed,  for  informality : — Held, 
that  A.  had  a  8u£Scient  residrace 
within  the  London  district  to  en- 
title him  to  present  his  petition 
there,  and  that  the  commissioner 
hadsuch  jurisdiction  in  the  matter, 
as  to  justify  the  sheriff  in  yielding 
obedience  to  his  warrant.  A^toi 
V.  Davis.  Page  444 

2.  Before  five  o'clock  on  tBe  Sa/itr- 
day  aflemoon,  a  writ   of  habau 
corpus  was  lodged  with  the  town 
agent  of  the  sheriff,   and  a  copy 
served  upon  the  officer  who  hsd 
A.  in  custody.     The  writ  was  sent 
into   Radnorshire    that    evening, 
and    returned    on   the   following 
Monday^    when    A*    was    taken 
before  a  judge  at  chambers,  and 
committed  to  the  Queen's  prison. 
It  appeared  that/l.'s  state  of  health 
was  such  that  he  could  not,  with- 
out inconvenience  and  risk,  ha?e 
been  carried  back  to  RadnorAire 
on  the  Saturday  night ;  and  that, 
in  the  interval  between  the  dis- 
missal of  his  petition  and  his  bang 
taken  before  the  judge,  the  officer 
who  had  him  in  charge  allowed 
him  to  go  to  taverns  and  other 
places,  in  London  and  Middksfit 
but  always  in  actual  custody:— 
Held,   that    the   sheriff  was   not 
guilty  of  an  escape  ;  for,  that  be 
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was  only  bound  to  take  his  pri- 
soner back  to  goal  within  a  con- 
venient time,  and  to  guard  him 
with  a  reasonable  degree  of  strict- 
ness during  the  time  he  was  ne- 
cessarily out  of  the  limits  of  his 
county.  Page  444 

IL  Disputed  Possession. 

The  sheriff  having  seized  goods  un- 
der process  out  of  this  court,  an 
officer  of  the  palace  court,  during 
the  temporary  absence  of  the 
sherifTs  officer  (whose  son  re- 
mained on  the  premises  with  the 
warrant),  took  the  goods  under 
process  of  that  court.  This  court 
refused  to  interfere,  either  by 
granting  an  attachment  against 
the  officer  of  the  palace  court,  or 
by  ordering  him  to  refund  a  sum 
paid  to  him  in  order  to  obtain  the 
release  of  the  goods.  White  v. 
Chappie.  628 

III.  Interpleader  Rules — See  Inter- 
pleader. 

SHIP  AND  SHIPPING. 

L  Authority  of  Master. 

Where,  in  consequence  of  damage 
to  a  ship  during  the  voyage,  it 
becomes  impossible  to  prosecute 
the  adventure,  the  master  has  au- 
thority to  sell  her  for  the  benefit 
of  all  parties  interested:  and  a 
person  employed  by  him  to  super- 
intend the  sale,  may  lawfully  pay 
over  the  proceeds  to  him,  or  to 
his  order.     Ireland  v.  Thomson. 

149 


II.  Total  Loss. — See  Insurance. 

SIGNATURE. 
See  Contract. 

SMITH. 

Obligation  of,  to  shoe  a  horse,  555. 

(a). 

STAMPS. 

Sub' Distributor  of —  See  Con- 
tract, III. 

STATUTE    OF   LIMITATIONS. 
See  Bond. 


STAY  OF  PROCEEDINGS. 
See  Practice,  VII. 

STOCK-JOBBING. 
See  Pleading,  IL  ii. 

STOPPAGE  IN  TRANSITU. 
See  Sale,  L 

SUB-DISTRIBUTOR  OF 
STAMPS. 

«See  Contract,  IIL 


SUPERVISORSHIP  OF  EXCISE 

Sale  of,  void,  under  5  &  6  Edw.  6. 
c.  16.     597,  n. 

Q  2 


956       TERM'S  NOTICE. 


WASTE  LAND« 


TERM'S  NOTICE. 
See  Practice,  VI. 

TIME  BARGAINS. 
See  Pleading,  II,  ii. 

TITLE* 
Disclaimer  of —  See  Ejectment,  I. 

TRANSFER. 
Of  Shares  —  See  Auctioneer. 

TRANSITUS. 
See  Sale,  I. 

TRAVERSABLE    ALLEGA- 
TION. 

See  Pleading^  II.  iii. 

TRESPASS. 

I.  Where  maintainable. 

A  landlord  who  has  accepted  the 
rent  in  arrear,  and  the  expenses 
of  the  distress,  after  the  impound- 
ing, cannot  be  treated  as  a  tres- 
passer^  merely  because  he  retains 
possession  of  the  goods  distrained 
^~  although  his  refusal  to  deliver 
them  up  to  the  tenant  may  amount 
to  a  conversion,  so  as  to  render 
him  liable  in  trover.  West  v. 
Nihhs.  Page  172 

II.  Nevo  Trespass. 

In  trespass  for  placing  stumps  and 
stakes  on  the  plaintiff's  land,  the 
defendant  paid   into  court  40^., 


which  the  plinatiff  took  out  in  sa- 
tisfaction of  tliat  trespass.  The 
plaintiff  afterwards  gave  the  de- 
fendant notice,  that,  unless  he  re- 
moved the  stumps  and  stakes,  a 
further  action  would  be  brought 
against  him  :  —  Held,  that  the 
leaving  of  the  stumps  and  stakes 
on  the  land  was  a  new  trespass. 
Bowyer  v.  Cooh^  Page  236 

TROVER, 
See  Trespass,  I. 


VIDELICET. 
See  King  v.  Norman,  p.  884. 

VOTE. 
See  Case,  I. 


WASTE  LAND. 

Presumption  of  Ownership. 

1.  The  presumption  of  law,  that  slips 
of  waste  land  adjoining  a  highway 
belong  to  the  owner  of  the  ad- 
joining inclosed  land,  may  be  re- 
butted by  evidence  tending  to  raise 
a  contrary  presumption.  Dof  d. 
Harrison  v.  Hampson.  267 

2.  In  an  action  by  a  rector,  to 
recover  a  slip  of  land  lying  between 
the  glebe  and  a  highwa}*,  in  order 
to  rebut  the  presumption  of  own- 
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ersliip  arising  froni  contiguity,  it 
was  proved  that  the  defendant  and 
those  under  whom  he  claimed  had 
occupied  the  spot  in  question  for 
more  than  forty  years,  and  during 
four  or  five  successive  incumben- 
cies, without  interruption ;  and 
that  there  were  slips  of  land  ad- 
joining the  piece  in  dispute,  at 
either  end,  also  lying  between  the 
glebe  and  the  road,  which  were 
occupied  adversely  to  the  rector : 
—  Held,  that,  the  whole  case  on 
both  sides  resting  on  presump- 
tion, it  was  properly  left  to  the 
jury  to  say  whether  or  not  the 
evidence  given  on  the  defendant's 


part  rebutted  the  presumption  of 
law  on  which  the  plaintiff's  case 
rested.  Page  267 

WITNESS. 
See  Evidence. 

WOOD  PAVING. 
See  Letters-Patent.  II. 


USER. 
See  Letters  Patent^  II. 
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REGISTRATION    CASES. 


L  Cases  decided  upon  the  Construc- 
tion of  the  Reform  Act.  Page  958 

II.  Cases  decided  upon  the  Construe^ 
tion  of  the  Registration  Act, 
6  4-7  Vict.  c.  18.  959 

III.  Practice  and  Course  of  Pro" 
ceeding  upon  Registration  Appeals. 

963 

IV.  Particular  Points, 


I.  Cases  upon  the  Construction  of  the 
Reform  act,  2  fV.  4.  c.  45. 

Section  19. —  Freehold  Tenure, 

A,  claimed  to  vote  in  respect  of  a 
burgage  tenement  in  an  ancient 
borough.  The  case  found,  that 
burgage  tenements  within  the 
borough  had  always  been  con- 
veyed by  deed  of  grant,  or  bargain 
and  sale,  without  livery  of  seisin, 
and  without  a  lease  for  a  year,  or 
any  inrolment ;  that  no  surrender 
or  admittance  was  required,  nor 


was  any  fine  paid  upon  descent  or 
alienation ;  that  the  mode  of  de- 
scent was  agreeably  to  the  com- 
mon law,  except  that  females  in* 
herited,  not  as  coparceners,  but 
by  seniority ;  that  the  interest  of 
tijeme  cox>ert  was  passed  without 
any  separate  examination  of  the 
wife ;  that  the  widow  of  a  person 
dying  seised  of  a  burgage  tene* 
ment  had  the  whole  during  her 
chaste  viduity ;  that  burgage  tene- 
ments had  always  been  devisable 
in  the  same  way  as  ordinary  free- 
holds ;  that  they  were  held  subject 
only  to  the  payment  of  certain 
fixed  annual  rents  payable  to  some 
individual ;  and  that  no  other  ser. 
vices  had  been  performed  or  pay- 
ments made  in  respect  of  them:— 
Held,   that,  in  the  absence  of 
evidence  on  the  face  of  the  case 
to  shew  that  the  freehold  was  in 
any  other  person,  it  must  be  as- 
assumed  that  A,  had  such  a  free- 
hold tenure  as  to  entitle  him  to  be 
registered,  the  value  being  suf- 
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•  ficient.    Busker^  app.,  Thompson^ 
resp.  Page  48 

Section  26.  —  Assignee  of  a  Rent" 

charge. 

The  assignee  of  a  reot^charge  is  not 
entitled  to  be  registered,  unless  he 
has  been  in  the  actual  receipt  of 
it  for  six  months  before  the  last 
day  of  July.  Hai/den,  app.,  The 
Overseers  of  Twerton,  respp.       1 

Section  27.  —  Sufficiency  of  Qualifi- 
cation. 

Entirety.']  —  A.  occupied  a  shop, 
which,  together  with  a  house  and 
other  premises,  also  occupied  by 
him,  constituted  a  sufficient  quali- 
fication in  point  of  value,  but 
neither  being  sufficient  alone.  The 
shop  was  separated  from  the  rest 
of  the  premises  by  a  yard,  in  the 
exclusive  occupation  of  A,  but 
there  was  no  complete  curtilage 
or  fence  surrounding  the  whole, 
the  yard  being  approached  by  a 
passage  at  the  side  of  the  shop, 
open  to  the  street,  which  was  also 
the  property  of  A,^  but  used  by 
the  tenant  of  the  adjoining  house 
in  common  with  him:—- Held,  that 
the  shop  could  not  be  joined  with 
the  other  premises,  so  as  to  Gon« 
stitute  one  entire  qualificationi 
under  the  statute  2  W.  4«  c.  45. 
s.  27.    PaweUf  app.,  Price,  resp. 

105. 

Section  32.  —  Freedom  by  Right  of 

Birth. 

The  corporation  of  JVf.  consists  of 
four  classes  of  burgesses  or  free- 


men—-I.  Capital  burgesses  (in 
whom  alone  was  the  right  of  voting 
prior  to  the  reform  act)  •— -  2.  As- 
sistant burgesses— -3.  Landholders 
— 4.  Free  burgesses  or  commoners. 
Vacancies  in  the  third  class  are 
supplied  from  the  fomth  by  seni- 
ority, and,  in  the  other  classes 
respectively,  by  election :— Held, 
that  one  who  was  a  member  of  the 
fourth  class,  by  right  ofbirih,  be- 
fore the  1st  of  Marchf  1881,  and 
became  a  **  capital  burgess,**  by 
election,  after  that  day,  is  not  dis- 
qualified  as  an  elector  by  the  2  W. 
4.  c.  45.  s.  32.  Gale,  app.,  Chubb, 
resp.  Page  41 

Section  33.  —  Reserved  Rights. 

A  party  entitled,  before  the  passing 
of  the  2  W.  4.  c.  45.,  to  vote  as  an 
inhabitant  householder  paying  scot 
and  lot,  does  not,  by  the  SSrd  sec- 
tion of  that  act,  lose  his  qualifi- 
cation by  having  omitted  ^or  one 
year  to  pay  his  rates  before  the 
last  day  of  July.  Nicks,  app., 
Field,  resp.  63 


IL  Cases  decided  upon  the  Con'' 
struction  of  the  Rboistration 
Act,  6  &  7  Vict.  c.  18. 

Section  4.  —  Notice  of  Claim. 

Service  of  ] — A  parish  consisted  of 
four  divisions,  popularly,  but  im- 
properly, called  townships.  Four 
overseers  were  appointed  for  the 
whole  parish,  one  being  selected 
from  among  the  inhabitantsof  each 
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of  the  80«calied  townships.  In 
making  out  the  lists  of  county 
voters,  the  overseer  who  acted  for 
each  division  made  out  a  separate 
list ;  and  each  overseer  published 
a  separate  notice  under  the  6  &  7 
Vict.  c.  18. 1. 3.  sched.  (A.),  No.  % 
requiring  persons  entitled  to  vote 
in  respect  of  property  situate 
within  his  iotonship  to  send  in  their 
claims  to  him.  These  notices 
were  in  each  case  signed  by  the 
particular  overseer  who  acted  for 
that  division,  and  by  the  assistant 
overseer,  who  therein  styled  them- 
selves **  overseers  of  the  township 
of ." 

A  notice  of  claim  was  directed 
to,  and  served  upon,  the  overseer  of 
the  particular  so-called  township 
in  which  the  qualifying  property 
was  situate.  This  notice  being 
objected  to»  before  the  barrister 
at  the  revision,  he  corrected  the 
mistake  in  the  lists,  under  the 
power  conferred  upon  him  by 
1.  40.,  and  disallowed  the  ob- 
jection :  — 

Held,  that  the  barrister  had  pro- 
perly exercised  his  discretion,  and 
that  the  notice  was,  under  the  cir- 
cumstances, sufficient,  and  well 
served.  SUiot,eLpp»tTheOverseeh 
of  St.  Mary  Within^  Carlisle^ 
resp.  Page  76 

Section  17.  —  Notice  of  Objection. 

1.  Dale.^  —  A  notice  of  objection 
under  the  6  &  7  Vict.  c.  18.  s.  17.> 
dated  of  the  day  and  month, 
without  the  year,  is  insufficient. 
Beenlen,  app.,  Hockin^  resp.      19 


2.  Service  of]  —  The  list  of  voters 
was  signed  by  three  of  the  over- 
seers and  one  of  the  church- 
wardens, and  the  service  of  the 
notice  of  objection  was  upon 
another  churchwarden,  who  had 
not  signed  the  list:  —  Held,  that 
the  notice  was  well  served.    Ibid. 

A  notice  of  objection,  addressed  to 
the  voter  at  A,  described  as  his 
place  of  abode  in  the  borough 
list,  was  lefl  at  his  office  in  B. 
The  office  in  B.  was  not  the  voter's 
place  of  abode,  and  he  had  no  re- 
sidence in  A.  The  revising  bar- 
rister decided  that  the  notice  had 
not  been  given  to,  or  left  at  the 
place  of  abode  of,  the  voter  as 
stated  in  the  list,  within  the  mean- 
ing of  the  6  &  7  Vict.  c.  18.  *.17:— 
Held,  that  his  decision  was  correct. 
AUen^  app.,  Greensill,  resp. 

Page  100 

3.  Description  of  Objector.']  —  In  s 
notice  of  objection  under  the  6  & 
7  Vict.  c.  18  s.  17.,  the  objector 
was  described  as — *«  IL  F.  of  &c^ 
on  the  list  of  voters  for  the  bo- 
rough of  Zr."  The  register  of 
voters  for  the  borough  of  L.  coo- 
sists  of  four  separate  lista,  viz.  one^ 
of  10/.  householders  for  each  of 
three  townships  comprised  in  it: 
and  one,  of  the  freemen  of  the  bo- 
rough. The  objector's  name  was 
on  the  last-mentioned  list  only  :— 
Held,  that  he  was  insufficientlj 
described  in  the  notice  ;  and  that 
the  inaccuracy  of  description  was 
not  cured  by  the  101st  sectioo 
Eidsforth,  app.,  Ferrar,  resp.    ^1 
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4.  Place  ofAbode*'\  —  In  a  notice  of 
objection,  the  place  of  abode  of 
the  objector  was  described  as 
"  The  Oaks*  (without  the  addition 
of  any  parish,  township,  or  other 
district),  '*  on  the  register  of  voters 
for  the  parish  of  St.  JV:*  In  the 
list  of  voters  for  the  parish  of  St. 
W.f  the  objector's  place  of  abode 
was  described  as  <*  St.  fT./*  and 
his  qualifying  property  as  "  The 
Oaksr— 

Held,  that  the  description  was 
insufficient,  and  could  not  be  aided 
by  a  reference  to  the  list  of  voters, 
so  as  to  shew  that  the  place  called 
"  The  Oaks'*  was  in  the  parish  of 
St.  W. ;  and  that  the  objection 
was  not  removed  by  the  finding 
of  the  revising  barrister  that  the 
place  referred  to  was  in  fact  in  the 
parish  of  St.  W.  Woollett^  app., 
Davis i  resp.  Page  115 

Seciion  40.  — <  Amendment    at  the 
Reoision. 

A  parish  consisted  of  four  divisions, 
popularly,  but  improperly,  called 
townships.  Four  overseers  were 
appointed  for  the  whole  parish, 
one  being  selected  from  among 
the  inhabitants  of  each  of  the  so- 
called  townships.  In  making  out 
the  list  of  county  voters,  the 
overseer  who  acted  for  each  divi- 
i<ion  made  out  a  separate  list ;  and 
each  overseer  published  a  separate 
notice  under  the  6  &  7  Vict.  c.  18. 
s.  3.  Sched.  (A.)*  No.  2.,  requiring 
persons  entitled  to  vote  in  respect 
of  property  situate  within  his 
township,  to  send  in  their  claims  to 


him.  These  notices  were  in  each 
case  signed  by  the  particular  over- 
seer who  acted  for  that  division, 
and  by  the  assistant  overseer,  who 
therein  styled  themselves  **  over- 
seers of  the  township  of—." 

A  notice  of  claim  was  directed 
to,  and  served  upon,. the  overseer 
of  the  particular  so-called  town- 
ship in  which  the  qualifying  pro- 
perty was  situate.  This  notice 
being  objected  to,  before  the  bar-> 
rister  at  the  revisioni  he  corrected 
the  mistake  in  the  lists,  under  the 
power  conferred  upon  him  by 
s.  40.,  and  disallowed  the  objec- 
tion:—  Held,  that  the  barrister 
had  properly  exercised  his  discre- 
tion. Eliiotf  app..  The  Over' 
seers  of  St.  Mary  Within^  Car- 
lisle,  resp.  Page  76 

Section  42.  —  Signature  by  Revising 
Barrister. 

Indorsement."^  —  An  appeal,  ten- 
dered within  the  proper  time, 
having  been  rejected  by  the  of- 
ficer because  the  indorsement  had 
not  been  signed  by  the  revising 
barrister,  as  required  by  the  6  & 
7  Vict.  c.  18.  s.  42.  — The  court 
allowed  it  to  be  entered  de  bene 
esse  on  theji/th  day  of  the  term, 
due  diligence  appearing  to  have 
been  used  to  obtain  the  signature 
within  the  first  four  days.  Fringe 
app.|  Estcourt,  resp.  71 

The  indorsement  of  an  appeal  not 
having  been  signed  by  the  revising 
barrister  until  the  fifth  day  of 
Michaelmas  term,  the  court  re* 
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fitted  to  allow  the  appeOsnt  to  be 
heard.  WaiMgn,  app.,  ITooOeU, 
reip.  Page  86 

SeUiont  44,  45.—  ContoHdaled 
Appeals. 

Who  named  as  AppeUaiU.^—Qjusre, 
whether  ■  mere  sgCDt,  not  per- 
Moally  ioterealed  in  the  aubject- 
matter,  c:an  be  named  ai  appellani  i 
to  pnuecute  a  consolidated  ap-  I 
peal.  WanUyn,  app.,  lVooUeU> ' 
reap.  86' 

8.  Abeenee  of  NoliceJ] — The  court 
hai  no  power  to  hear  an  appeal, 
where  the  retpondent  &iU  to  ap. 
pear,  nnleM  the  appellant  hai 
•erred  upon  him  a  notice, — under 
the  6  &  7  Via.  c.  IS.  t.  62.,— of 
his  intentioo  to  prosecute  the  ap. 
peal,  ten  days  tU  least  before  the 
firtt  day  appointed  by  the  court 
forbearing  appeal* — that  is,  ten 
dear  days,  exclusive  both  of  the 
day  of  service  and  of  the  day  so 
appointed.  Norton,  app.,  The 
Town  Clerk  of  SalUfiury,  resp.  32 

The  court  will  not  postpone  the 
hearing  of  ao  appeal,  in  order  to 
afford  time  to  give  the  necessary 
notice,  upon  a  suggestion  that  the 
difficulty  has  arisen  from  tiie  cir- 
cumstance of  their  having  ap- 
pointed an  unusually  early  day 
for  the  heating  of  appeals;  there 
having  been  ample  tinie  to  give 
the  notice  between  the  day  ap- 
pointed and  the  day  on  which  the 
decision  of  the  revising  barrister  ' 
was  pronounced.  Adey,  app.,  i 
HiU,  resp.  38  i 

The  decision  of  the  revising  bar. 


risler  look  place  on  the  16tk  of 
October.  The  appellant's  attorn^ 
was  taken  ill  Id  the  last  week  irf' 
that  month,  and  died  od  the  7tli 
of  November.- — Held,  that  this 
was  no  excuse  for  (he  absence  «f 
the  notice  to  the  respondent  re- 
quired by  t.  6i.,  and  that  tbe 
court  had  no  power,  under  *.  64^ 
to  aid  the  appellant,  by  postpoaiiig 
the  hearing.  Pring,  app.,  Ett- 
eourt,  resp.  Page  7S 

3.  Ditpentation^ —  An  applicaiioD 
by  the  respondent  for  leave  to 
deliver  paper-books  after  the 
proper  time,  does  not  dltpcBM 
with  the  notice  required  to  be 
served  upon  him  by  the  6  &  7 
Vkt.  c  18.  (.  62.      Grmert  a{^., 


Vkt.  e.  18. 
Bontemt,  resp. 


70 


4.  Signature  by  ApptUant."]  —  Ihe 
notice  of  the  appellant's  intention 
to  prosecute  his  appeal,  under  the 
the  6  &  7  Vkt,  c.  62.,  must  be 
signed  by  the  appdlant  him*^; 
the  signature  of  an  agent  will  not 
suffice.  Pelkerbridge,  app.,  AJi, 
resp.  7t 

Wliere  an  appeal  was  tendered 
within  the  tirst  four  days  of  the 
term,  with  a  notice  imperfectly 
signed  —  Tbe  court  refused  to 
allow  the  appeal  to  be  entered 
(the  defect  being  cured)  chi  the 
fiflh  day.  Jbid. 

Section  101.  —  Inaccurate  Descrip- 

See  Eidsforlh,  app,,  J'arrer, 
resp.  9. 
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III.  Practice  and  Course  of  Proceed- 
ing upon  Registration  Appeals. 

1.  Entry,  of  Appeal,"]  —  An  appeal 
tendered  within  the  proper  time, 
having  been  rejected  by  the  offi- 
cer because  the  indorsement  had 
not  been  signed  by  the  revising 
barrister,  as  required  by  the  6  & 
7  Vict.  c.  18.  s.  42.  — The  court 
allowed  it  to  be  entered  de  bene 
esse  on  the  Jifth  day  of  the  term, 
due  diligence  appearing  to  have 
been  used  to  obtain  the  signature 
within  the  first  four  days.  Pring, 
app.,    Estcourtf  resp.        Page  71 

2.  Indorsement.']  —  See  Pring^  app.> 

Estcourt,  resp.  71.)  and  Wanklyny 
ano..  IVnnllpit.  rean.  86 


-,  —  g__  .  — ,  _ 

app.,  Woolletty  resp. 


8.  Delivery  of  Paper-books.']  —  An 
application  by  the  respondent  for 
leave  to  deliver  paper-books  afler 
the  proper  time,  does  not  dis- 
pense witli  the  notice  required  to 
be  served  upon  him  by  the  6  & 
7  Vict.  c.  18.  s.  62.  Grover^  app., 
Bontemsy  resp.  70 

4.  Hearing  Appeals.]  —  The  court 
has  no  power  to  hear  an  appeal, 
where  the  respondent  fails  to  ap- 
pear^ unless  the  appellant  has 
served  upon  him  a  notice,  —  un- 
der 6  &  7  Vict.  c.  18.  8.  62.,  —  of 
his  intention  to  prosecute  the  ap- 
peal, ten  days  at  least  before  the 
first  day  appointed  by  the  court 
for  hearing  appeals  —  that  is,  ten 
clear  days,  exclusive  both  of  the 
day  of  service  and  of  the  day  so 
appointed.      Norton^    app.^    The 


Tovon  Clerk  of  Salisbnry^  resp., 
32.  And  see  Pringy  app.,  Est^ 
court,  resp.  Page  7S 

5.  Postponing  the  Hearing,"]  —  The 
court  will  not  postpone  the  hear- 
ing of  an  appeal,  in  order  to  afford 
time  to  give  the  necessary  notice, 
under  the  6  &  7  Vict.  c.  18.  s.  62., 
upon  a  suggestion  that  the  diffi- 
culty has  arisen  from  the  circum- 
stance of  their  having  appointed 
an  unusually  early  day  for  the 
hearing  of  appeals,  there  having 
been  ample  time  to  give  the  no- 
tice between  the  day  appointed 
and  the  day  on  which  the  deci- 
sion of  the  revising  barrister  was 
pronounced.  Adey,  app.,  Hill, 
resp.  38 

IV.  Particular  Points. 

Abode,  description  of,  115. 
Amendment,  76. 
Assignee  of  rent-charge,  1. 
Assistant  burgesses,  41. 
Burgage  tenements,  48. 
Capital  burgesses,  41. 
Commoners,  41. 
Computation  of  time,  32. 
Consolidated  appeais,  86. 
Costs,  48. 
Curtilage,  105. 
Entering  appeal,  71. 
Free  burgesses,  41. 
Freehold  tenures,  48. 
Hearing  appeal,  32.  38. 
Indorsement  of  appeal,  signature  of, 

71.  86. 
Inhabitant  householders,  63. 
Landholders,  41. 
List  of  voters,  76. 
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Notice  of  clalndy  76. 
of  objection, 

service  of,  19.  100. 
description  of  objector^ 
9.  115. 
of  appeal,  82.  38.  70.  73. 
signature  of,  74. 


Overseers^  service  of  notice  on,  76. 
Paper-books,  delivery  of,  32.  70.  73. 
Qualification,  entirety  of,  105. 
Rates,  non-payment  of,  63. 
Rent-charge,  1. 
Scot  and  lot  voter,  63. 
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